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IN THE UNITED STATES TAX COURT

In the Matter of:

PRESTON OLSEN & ELIZABETH OLSEN,
ET AL.,

Petitioners,
V.

COMMISSIONER OF INTERNAL REVENUE,

N e N e S e S St e et S

Respondent. Consolidated

4th District Juvenile Courthouse-Provo
137 Freedom Boulevard 200 W

Courtroom 5223, Courtroom #5B-5th Floor
Provo, Utah 84604

January 21, 2020

The above-entitled matter came on for trial, pursuant

to notice at 10:05 a.m.

BEFORE: HONORABLE ALBERT G. LAUBER
Judge

APPEARANCES:

For the Petitioners:

PAUL W. JONES, ESQ.

HALE WOOD, PLLC

4766 South Holladay Boulevard
Salt Lake City, Utah 84117

For the Respondent:

SKYLER K. BRADBURY, ESQ.

DAVID W. SORENSEN, ESQ.

INTERNAL REVENUE SERVICE

OFFICE OF CHIEF COUNSEL

178 South Rio Grande Street, Ste. 250A, M/S 2000
Salt Lake City, UT 84101
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APPEARNACES (continued):

For the Respondent:

MATTHEW A. HOUTSMA, ESQ.
INTERNAL REVENUE SERVICE
OFFICE OF CHIEF COUNSEL

600 17th Street, Suite 300N
Denver, CO 80202
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PROCEZEDTINGS

(10:05 a.m.)

THE CLERK: All rise. The Court is now in
session, Judge Albert G. Lauber presiding.

THE COURT: Please be seated. Good morning.

IN UNISON: Good morning.

THE COURT: Appearances?

MR. BRADBURY: Yeah. Skyler Bradbury for
Respondent.

THE COURT: Mr. Bradbury.

MR. JONES: Paul Jones for Petitioners.

THE COURT: Jones.

MR. HOUTSMA: Matthew Houtsma for Respondent.

MR. SORENSEN: David Sorensen for Respondent,
Your Honor. Good morning.

THE COURT: You may be seated.

So I understand we have some stipulations.
That's good.

MR. BRADBURY: We do. We have a Stipulation of
Facts consisting of 318 paragraphs and 144 exhibits. May
I approach?

THE COURT: You may approcach. And I have the
exhibits here; is that right?

MR. BRADBURY: Yes.

THE COURT: All right.

Eb”
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And are there reserved objections?

MR. BRADBURY: Is it okay i1if I sit down, Your

Honor?

THE COURT: Yes, sure.

MR. BRADBURY: Before we get to some objections,
there are -- we gave you a flash drive also with the

Stipulation of Facts. It's hyperlinked to the exhibits.
We had problems with some of the videos that the experts
reviewed. So Exhibits 132, 133, 134, 138, and 140 do not
have links on that flash drive, the Stipulation of Facts.
And also, 132, 133, and 140 are not on the flash drive at
all. We couldn't get them to load. Our IRS technology
wouldn't allow that.

THE COURT: Okay.

MR. BRADBURY: So those are Petitioners'
Exhibits. We've talked about them. And we don't need to
reference them at all. So we may Jjust have those stricken
from the Stipulation of Facts, but --

THE COURT: Okay. So you're saying that
Petitioner is not going to rely upon those exhibits after
allz

MR. JONES: May I stay seated as well, Your
Honor?

THE COURT: Sure.

MR. JONES: Thank you. We will rely on them in

reparting@escribersnet | 800-257-0885 ext7
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terms of the -- it i1s documentation that the expert
reviewed to compile his report. And he doesn't make
specific reference to them in his report, and it's
unlikely he will testify about them. However, if there's
a need to review them for some reason, we -- I don't know
that there's any objection by other party to have them in
the recozrd.

We also, on Petitioners' side, would be happy to
provide them on a flash drive. They can be made
available --

THE COURT: Okay.

MR. JONES: -- for the Court.

THE COURT: We wouldn't have to change the
stipulation. We just have to get a new flash drive, if
you wanted to use those or --

MR. JONES: Or at least as supplemented flash
drive, yeah.

THE COURT: Okay.

MR. JONES: Supplemented. That'll be a first.

MR. BRADBURY: A second flash drive.

MR. JONES: A second flash drive.

THE COURT: A second flash drive. Okay. All
right. Okay. I understand that. So I'll let you guys
deal with that later if we need to.

MR. JONES: Okay.

reporting@escribersnet ) BUD-257-0885 s 7
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MR. JONES: Thank vyou.

THE COURT: And objections inside the

stipulations?
MR. JONES: 1Inside the objection -- or excuse
me -- inside the Stip of Facts, we do have objections as

to relevancy for quite a number of them, actually, on

Petitioners' side. So specifically, the documents so --

they're marked as Exhibits 33-J through 74-J, 76-J through

94~3J, 96-~J through 98-J, 100-J through 111-J, 113~J
through 118-J. And these are all communication-type
materials. In a few cases, they are promotional
materials. That's how I would categorize them. But the
vast majority of these exhibits are email communications.
THE COURT: From whom to whom?
MR. JONES: Well, what I was going to say is

they're various communications. So they're from -~- they

are emails that were sent to the Petitioner or sent by the

Petitioner. They were exchanged in a -- in part of the
informal discovery process of this case. And so the
Petitioner provided them. As such, we don't -- we don't
object to their existence or authenticity. However, we
are -- 1t's our initial burden, of course, and we're not
using them for any purpose.

So I viewed them, perhaps, being used for

reporting@escribersniet | B00-257-0885 ext7
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9
impeachment purposes on their end, but we're not disputing

that they exist. I just don't know how they're relevant
to the elements that are present here, again, the issues
that are set forth on the Notice of Deficiency are whether
this is a trade or business, placed in service issue,
whether the lenses qualify for solar energy property under
the Code.

And therefore, I don't know how -- we don't plan
to use them to show that. I don't know what defensive
measures the Government intends to use them by. But
again, we stipulated to them being what they are, but do
they go to an element of the case? To our case-in-chief,
I would say no. Do they go to a defensive element? I
inquired about that, and I view them mostly as being for
impeachment purposes. But I don't know, so --

THE COURT: So these were promoticonal materials
about the solar power --

MR. JONES: Sure.

THE COURT: -- venture and communications to and
from Petitioner about his involvement in that. Wouldn't
they be relevant to whether he's in a trade or business?

MR. JONES: They could be viewed that way.

THE COURT: How many hours a year he spent on
them?

MR. JONES: Sure.

.
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10
THE COURT: Seems to me it would be relevant.

Well, I'm inclined to overrule all the relevancy
objections. It seems to me that they likely are. I mean,
I haven't seen all the things yet. But it seems to me
they would be relevant to the time and effort he spent on
the activity and how well acquainted he was with the
information. And that can all go to the trade or business
issue, the hobby loss question, I think.

MR. JONES: Sure.

THE COURT: If there are some that you think
don't, well, we can deal with them later. But my
inclination -- well, I'll deal with all these. I guess
when Respondent seeks to introduce these, I can rule on
the relevancy objections. And then if we haven't ruled
on, then we can clean them all up at the end of the trial.
But my instinct is most of these probably have at least
some tangential relevance to the trade or business issue.

MR. JONES: And on that question about cleaning
it up, there are a lot of them. And I don't know -- I
mean, again, we don't -- on our side of the table, we
don't plan to display them as part of our case-in-chief.
But let's just say for a talking point here on this issue,
if they're not displayed, how would the Court proceed
handling that? Is that something we submit a written

objection back and forth to, or how would the Court deal
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with that?

THE COURT: When I've done that before, if
either party seeks to use an exhibit to which there's an
objection, I would rule on that objection at that time,
and to any similar documents that are actually used during
the colloquy with the witness.

MR. JONES: And in that regard, would that
include -- so for instance, would that be we're reserving
objections even into the briefing process then?

THE COURT: No. So that'll be the first hit.
The first tranche is any exhibits you seek to use during
the trial with the witnesses, I'll rule on any objections
to those exhibits at that time. Then at the end of the
trial, if there are any exhibits that have been objected
to but not used, we can either trot through all of them at
that point, and we'll just clean up all of it. Or, if
that seems too tedious because there are hundreds of them,
I can ask you guys to submit a post-trial memo. I've done
that in another case.

MR. JONES: Okay.

THE COURT: So let's wait to the end of trial,
see if we can conveniently do it then. If not, there will
be some kind of post-trial memo, which will be handed in
well before you have to file your brief, so you'd know

what's in, what's out before you have to file your briefs.

% :
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MR. JONES: Great.

THE COURT: Okay?

MR. JONES: Thank you.

MR. SORENSEN: Just to address that point, Your
Honor, there will be exhibits that are not utilized during
cross—-examination, but for which the Respondent will be
utilizing on brief. We believe that all of these
exchanges of information during the tax years relevant to
the promotion that the Petitioner was investing in are
relevant.

THE COURT: ©Oh, I agree. No, I agree. I'm not
saying you're limited to using the exhibits you use at
trial.

MR. SORENSEN: Okay.

THE COURT: All I'm saying is to the extent you
haven't used them at trial, and I haven't ruled on the
relevancy objections during the trial, I'll rule on all of
them at the end of the trial, at the last day. We'll just
trot them all, and I'll call balls and strikes at that
point. Okay? Okay.

Did that take care of the stipulations for the
moment?

MR. BRADBURY: Yes. We offer it into evidence
Your Honor.

THE COURT: Okay. I will admit the stipulation

reportingsescribersnet | 800-257-0885 ext7
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of facts with all the exhibits enumerated. We'll deal

with the reserved objections later. But everything else
is admitted into evidence at this time.

(Whereupon, the Documents referred to as Exhibit

1-J through 144-J was received into evidence.)

THE COURT: Okay. Motions in Limine, Respondent
has filed one, directed both to the -- one of the expert
reports and the two CPAs' testimony.

MR. BRADBURY: Return preparers, correct.

THE COURT: Okay.

MR. BRADBURY: Mr. Sorensen will be arguing that
motion, Your Honor.

THE COURT: Okay.

MR. SORENSEN: Your Honor, we'd also like just
to introduce the Court to a member of our team, Dawn. And
I apologize. I'm going to butcher the last name.

MS. LOISEL: Loisel.

MR. SORENSEN: Loisel. Who is a paralegal who
will be assisting us to put exhibits on the wall for
witnesses to view?

THE COURT: Oh. Fancier than I'd expected.
Okay.

MR. SORENSEN: Well --

THE COURT: It's really high tech.

MR. SORENSEN: -- we'll see how that works

r&wﬂingwﬁmm%&er;ﬂ& LBOO-257-0865 ent7
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without a screen. The screen 1s on this side, but we'll

see how it works.

THE COURT: Okay.

MR. SORENSEN: Yes, Your Honor, the Motion in
Limine, the Respondent believes that the report that has
been submitted by the Petitioners is -- first of all, it's
a mystery to me. They submit it, and in a footnote, they
claim it's not an expert report. They're submitting a
factual report to the Court. I've never seen, in my years
of experience, a factual report submitted pre-trial
without foundation. So we would object to that, Your
Honor. It's clear that they were retained as experts to
perform scientific tests, and so it is an expert witness
report.

THE COURT: Right. So to simplify this, I'm
clearly not going to let them testify as fact witnesses,
because they clearly are providing scientific information.
And only two of them could testify, the two guys who
signed the report. So the question i1s, can those two guys
testify as experts?

MR. SORENSEN: And in that regard, Your Honor,
we would object to the nature of the report. The report
is clearly deficient. Even the gqualifications listed for
the experts, they don't tell us their degrees they hold,

what scientific background they have. It's a three-line
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or a four-line statement that we're engineers with

experience. It does not allow us to explore it,
pre-trial, to develop what that experience was, who they
are, and what they did.

Additionally, the report doesn't -- is factually
deficient on the experiments. We were unable to read the
report and determine -- or ascertain exactly what was
done, what records were kept, what was utilized in the
report to determine what they determined.

The third point, Your Honor, 1is they conducted a
test that has no relationship to the system that we're
arguing about. Nowhere was a Stirling engine discussed in
the years of the promotion, yet that's what they utilized.

The last point, Your Honor, is, at no point in
time has the Respondent ever contended that the lenses do
not produce heat in some fashion.

THE COURT: That's the point I want to get to.

It seems like they were -- that Respondent concedes the
point that they thought -- they demonstrated by their
experiment.

MR. SORENSEN: Concede is a strong word, Your
Honor. We have never contested that the lenses do not
produce some form of heat.

THE COURT: So Respondent does -- in your

Pre-Trial Memo, you said you agree that the lenses can be

‘»ﬂ
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used to produce enough heat that in some system --

MR. SORENSEN: Some system somewhere.

THE COURT: -- that could potentially produce
energy electricity, right, in some system?

MR. SORENSEN: Could produce electricity. That
doesn't mean that it could commercially produce --

THE COURT: Right.

MR. SORENSEN: -- electricity or that it could
utilize the system as Mr. Johnson envisioned it. That's
correct, Your Honor. Well, there's one point, and I
misspoke. We would like to have the witnesses excused
prior to where we are at this point, the witnesses who are
going to testify.

THE COURT: The fact witnesses?

MR. SORENSEN: The fact witnesses. And I meant
to do that prior to starting my argument. We'd like to
have those witnesses excluded from the courtroom.

THE COURT: During the Motions in Limine?

MR. SORENSEN: Yes. We're going to also address
another issue that involves on the fact witnesses that we
would like to have the Court cleared for.

THE COURT: Okay. Any objection?

MR. JONES: No.

THE COURT: Okay.

MR. JONES: ©No, I don't. I don't have any,
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except for Preston Olsen. He's entitled to be here,

but --

MR.

Petitioner.

THE

MR.

THE

MR.

MR.

MR.

SORENSEN: Well, Preston Olsen's the

COURT: Right.

SORENSEN: He's not excludable.
COURT: Right.

JONES: Right.

BRADBURY: And our expert witness.

SORENSEN: And our expert. Yeah. But I

believe we have at least two witnesses that are present.

MR.

MR.

JONES : One.

SORENSEN: Okay. Mr. Johnson needs to be

asked to leave.

THE
MR.
THE
MR.
Johnson, Jjust
MR.
latexr?
MR.
testify when
MR.

MR.

COURT: And are the CPAs here?

JONES: No.

COURT: No.

SORENSEN: And maybe we should just tell Mr.
wait in one of the side rooms.

JOHNSON: Am I going to be -- come back in

SORENSEN: Yeah. You'll be called in to

it's time.

JOHNSON: They'll call me back in. Okay.

SORENSEN: I apologize for interrupting that

rewriiﬁg@%ﬁarim&n% [ BO0-257-0885 BT
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argument, Your Honor.

THE COURT: Okay.

MR. SORENSEN: It was something I had in my
notes.

But yes, the Court is correct in that we did
state that in our pre-trial memo. So we believe that with
that fact involved, that nothing that these experts will
testify to is relevant.

THE COURT: Um-hum. Because the experiment goes
to a point that's not in --

MR. SORENSEN: Not in dispute. And it's
envisioning and testing the system that's not in dispute,
not even part of the case.

THE COURT: And how about the two CPAs? I
understand you have conceded the penalty because you
didn't get requisite supervisor approval, as we had in our
latest ruling required.

MR. SORENSEN: Yes. We violated the claim
ruling, essentially. So we have conceded all additions to
tax in this case. Additionally, Your Honor --

THE COURT: And accuracy penalties, you mean?

MR. SORENSEN: Yes.

THE COURT: Yeah.

MR. SORENSEN: I'm sorry. Yes. Additionally,

Your Honor, the CPAs in this case, and we'll address them
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individually, first Mr. Bolander. Mr. Bolander is

actually, in our mind, a promoter of the transaction. As
Mr. Olsen will testify, he went to a meeting in 2009,
where Mr. Bolander, with other promoters, made a
presentation. And his entire presentation was about the
allowability of the tax deductions and credits at issue.
He's actually a promoter of the transaction.

Additionally, the CPAs did not give Mr. Olsen
advice to invest in these transactions, as he invested
prior to his retention of the CPAs. He had already
engaged in the transaction. So any information that the
CPAs can testify to about Mr. Johnson's intent, his
business activities and such, would be hearsay from the
CPAs. Mr. Olsen -- excuse me -- 1is free to testify to
what his intent was, what his business activities were.
Their testimony is simply not relevant and would be
objectionable as hearsay for anything he told them. And
anything they told him relevant to advice is not at issue
because penalties are not at issue.

THE COURT: Well, I believe, Mr. Jones says that
their testimony could be relevant on the section 193
question. Because one factor there is the extent to which
the taxpayer consulted knowledgeable people about the
business.

MR. SORENSEN: I believe the case law says
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knowledgeable, unrelated people. If he is -- if he is

seeking advice from those associated with the promotion,
then that advice is more than suspect, Your Honor. It
would not be allowable.

(Counsel confer.)

MR. SORENSEN: Oh, and I'm being corrected here.
They're, in fact, not CPAs. Mr. Jameson is an enrolled
agent.

THE COURT: Enrolled agent.

MR. SORENSEN: And I believe Mr. Bolander 1is

MR. BRADBURY: Mr. Bolander is --

MR. SORENSEN: Is he a CPA?

MR. BRADBURY: I believe he is a CPA.

MR. SORENSEN: I thought he was. He may a CPA,
but Mr. Jameson is not a CPA. I don't want to give him
more credit than I should.

MR. BRADBURY: He's an enrolled agent, yeah.

MR. SORENSEN: He's an enrolled agent.

THE COURT: Okay. And Mr. Jones says they may
also be relevant in providing testimony about the
burden-of-proof shift possibly and to the extent of
cooperation with the Internal Revenue Service during the
examination?

MR. SORENSEN: Again, Your Honor, they -- I
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guess that's -- I'm going to have to think that one

through. But again, any of that information would also be
testimony from Mr. Olsen. They could have done nothing
that Mr. Olsen didn't tell them to, provide information to
them, or authorize them to do. And what they provided to
the Appeals officer -- and I will say that's where Mr.
Jameson's involvement was, was to the Appeals officer. He
wrote the protest and then made an argument to the Appeals
officer. ©None of that is going to come in anyway, because
that's before the statute -- the issuance of the statutory
Notice of Deficiency, which the Court would not allow them
to go behind.

Additionally -- the presentation =--

THE COURT: They can show —-

MR. SORENSEN: ~-- to an Appeals officers is in
the -- in the guise of settlement discussions.

THE COURT: No, but it can show cooperation.

MR. SORENSEN: It can show cooperation, Your
Honor, but we will stipulate to any of those documents
that were submitted to the IRS. What Mr. Jameson would
testify to would be his opinions, his beliefs, his -- why
he was doing it, none of which is relevant. The actions
are relevant, but we'll stipulate to those. We'll
stipulate that he provided information, that he provided

documents.
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THE COURT: Okay.

MR. SORENSEN: Additionally, Your Honor, I don't
believe the burden of proof has yet been raised. But I
will say, in our experience, we're going to prove our
case. Burden of proof will not be an issue.

THE COURT: Okay.

MR. JONES: So can I clarify that? So that is
an important issue. So the burden shifting for the
CPAs -- or excuse me -- the tax preparer -- I'll just
refer to them as the tax preparers to testify about,
because both of them did represent Mr. Olsen during exam.
And that is relevant to the burden-shifting analysis that
is at issue. So 1is there a concession there that I'm
hearing that you're saying we would stipulate that element
number 3 of that is met?

MR. SORENSEN: ©No, we would stipulate to
whatever actions were taken, not that the burden was met,
because we believe it wasn't met. But we would stipulate
to whatever -- and let's be clear. Mr. Bolander was never
involved in the audit. He ceased representation prior to
the audit. So we're only talking about Mr. Jameson at
this point.

MR. JONES: I don't understand that to be the
case. So my conversations in discussing what he will

testify to indicate that he did represent Mr. Olsen in
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exam. So that is why he's being -- that is one of the

reasons he's being called.

MR. SORENSEN: That's news to us, Your Honor.
We would argue that it's the Petitioner's burden to show
what was provided to the IRS, how they responded to
requests for information, what was done. It's not the
CPA's burden or the enrolled agent's burden to say, Mr.
Olsen provided this, or Mr. Olsen provided that.

THE COURT: Well, if they're acting for him, I
mean, they would be the ones making the provision, I would
think.

MR. JONES: Right.

MR. SORENSEN: If they were. If there was
documents provided by them. Are you representing that
there were documents provided by other than Mr. Jameson's
protest?

MR. JONES: I understand there to be -- I will
be merely asking them about their personal knowledge of
what they did during representation. So did they get
requests? Did they -- because I agree with you. They're
not relevant to prove our case, but they are relevant
in -- so if we're looking at 7491, and we're saying all of
these three elements met to shift the burden to the IRS,
one of those is, did the Petitioner cooperate with IRS in

its document production, making witnesses available, going
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to meetings, interviews? They will both testify that

there was this cooperative work. And they gave the IRS
everything that was requested, those types of things. And

if that's conceded, we can avoid that discussion about 1it,

and -~

(Counsel confer.)

MR. SORENSEN: Your Honor, could we take this up
a little later? The CPAs are not scheduled to -- or the

agents, enrolled agent, and the CPA are not scheduled to
testify until later in the week. Can we see if maybe we
can -- if that's the only point of their testimony, we can
see if we can maybe discuss where we are with that and
whether they're going to be necessary. We can continue
the argument, at that point, Your Honor.

THE COURT: Okay. But my inclination, at this
point, is to think that one or both of them might have --
might be a very limited area that they could provide
relevant testimony on. And the two points would be advice
about the solar power project. And if they were
knowledgeable about that subject and gave advice, that
could be relevant to the -- one of the section 183 hobby
loss questions, and also the cooperation with the IRS. So
if you can work out those two elements, they may not need
to testify. But I would be inclined to permit very

limited testimony on those two points.

‘;‘
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MR. JONES: May I also address, what about --

both of these preparers actually prepared the income tax
returns that are at issue in all but one of the years.
And one of the issues that I would have ~- factual issues
that I will be having then testify to are decisions
they're making. You prepared this Schedule C. Why did
you mark =-- for example, why did you mark the "material
participation™ box? Why did you -- the choices they made
in preparing the return. And I --

THE COURT: I think those are all legal issues
for me to decide, not for them to --

MR. JONES: Okay. If that's the ruling, I
accept that. But that is --

THE COURT: No, I saw that point in your =--

MR. JONES: Yeah.

THE COURT: -- response. And it seems to me
that whether they prepared the returns correctly, it's not
relevant from a penalty point of view, because all
penalties have been conceded.

MR. JONES: Sure.

THE COURT: And otherwise, I think it's just a
question of law. And I have to decide whether it's
material participation and whether they -- how many hours
a month they worked and whatever. And I'm not going to be

persuaded by how they filled out the return.
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MR. JONES: Okay.

THE COURT: So I think that's irrelevant.

Okay. Mr. Jones, would you like to address the
expert report point?

MR. JONES: Yeah, the expert report --

THE COURT: The thing that troubles me is --

MR. JONES: Sure.

THE COURT: ~-- primarily, it does seem to me
that it may not just be relevant. If Respondent agrees
that you can take these lenses, and they can be used to
generate enough heat through some system to power an
engine and produce electricity, 1f that's conceded, I
don't see what more they prove by their experiment than
that.

MR. JONES: If I can get that concession on the
record, I will agree. Yeah.

THE COURT: Well, I think they said they have an
agreement, but concession was too strong a word.

MR. JONES: Right.

MR. SORENSEN: We don't disagree, Your Honor,
that the lenses do produce heat, and that heat, in some
systems, can be then used to generate electricity. We do
not dispute that.

MR. SORENSEN: So is that -- the question,

though, is that a concession. So =--
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THE COURT: But let me read the relevant

sentence of the report. Find it. Okay. It's on page 11,
"Conclusion: It's clearly, by the most basic definitions,
electrical power. The Johnson Fresnel Lens System
produces enough solar process heat to run a Stirling
engine and produce electricity. Selecting a Stirling
engine size for this application and tuning the engine
generator will likely improve performance". Well, it -~

MR. SORENSEN: Up until that last sentence, Your
Honor, I think we were okay.

THE COURT: How about system? I don't think you
agree there's a system.

MR. SORENSEN: No, we don't agree. We agree the
system that they tested and utilized was not the system --

MR. JONES: ©Not the system.

MR. SORENSEN: ~-- not the system that was
envisioned.

MR. JONES: And just if I could speak to that
specific point. So this case is not about the system that
International Automated Systems and RaPower3 developed and
promoted and sold and so forth, or -- what the taxpayer at
issue in this case purchased was the lens. And so its use
is what is at issue. It gets leased to an entity called
LTB. There is an understanding about what those lenses

were intended to do, once they were leased, that this

% -
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taxpayer has. And so the concern -- the overarching

concern that Petitioners have 1s, 1s that lens -- does it
qualify to solar energy property under the regs? Is it
energy property under the Code, by extension?

And so we are dealing with just the lens itself.
We believe that a reading of the regs qualifies it as
solar energy property because it can be used in a system
that will generate electricity.

THE COURT: Well, I think you're getting into

you —-
MR. JONES: Sure.
THE COURT: =-- opening argument now. But I'm
just trying to -- I mean, if we take the word "system"

out, 1f we just say that the conclusion of these engineers
was that, by the most basic definition electrical power,
the Johnson Fresnel Lens produces enough solar process
heat to run an engine and produce electricity. If
Respondent would agree with that, right --

MR. SORENSEN: As long as there's not a
commercial --

THE COURT: Right. Right.

MR. SORENSEN: -- determination.

THE COURT: Right.

MR. SORENSEN: That the lenses do produce

sufficient heat, that the Stirling engine did produce some

% !
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electricity, we have no problem with that.

THE COURT: I think you've got the concession
that --

MR. JONES: Okay.

THE COURT: =-- you want. So on that basis, I
will exclude this report as not relative to any point in
dispute.

MR. JONES: With that concession being part of
the ruling?

THE COURT: Right. Right.

MR. JONES: Thank you.

MR. SORENSEN: Your Honor, there i1s one other
housekeeping matter to be brought up, a delicate matter.
Petitioners intend to call Neldon Johnson as a witness.
And the Respondent would like some clarification on two
points related to that. The first is, we're concerned
about a conflict of interest that we want to establish on
the record so that we don't have a collateral attack
sometime down the road. In that I mean, Mr. Johnson hired
Mr. Jones as an attorney some years ago, related to the
transaction. We're not sure whether Mr. Jones still has
some relationship capacity as an attorney for the witness
versus his capacity to the Petitioners. We're also aware
that the District Court, in their finding, found that Mr.

Johnson was paying Mr. Jones' fees for this litigation.

E :
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The second point is -- I bring this up. Mr.

Johnson has a hearin