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Closing Argument

United States of America v. 
RaPower-3, LLC, International Automated Systems, 

Inc., LTB1, LLC, R. Gregory Shepard, Neldon
Johnson, and Roger Freeborn

Case No. 2:15-cv-00828-DN-EJF

United States District Court,
District of Utah

0

The United States’ Claims:

26 U.S.C. § 7408 
26 U.S.C. § 6700

26 U.S.C. § 7402

1
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2

Defendants organized, promoted, and 
sold solar lenses pursuant to the solar 
energy scheme, a plan or arrangement 

involving taxes.

26 U.S.C. § 6700(a)(1) 

2

3

Transactions with 
IAS – Before 2010
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Transactions with IAS – Before 2010

 PLEX 8A
 PLEX 91
 PLEX 92
 PLEX 93
 PLEX 94
 PLEX 95
 PLEX 181
 PLEX 462
 PLEX 464

 PLEX 581, IAS Dep. 182:16-183:4; 196:21-198:19
 PLEX 673, LTB1 Dep. 43:16-46:24
 PLEX 685, Shepard Dep. 57:7-59:3; 73:1-74:2
 Rowbotham Testimony, Trial Tr. 910:24-925:5
 Williams Testimony, Trial Tr. 982:3-983:23; 985:4-989:10
 Olsen Trial Testimony, Trial Tr. 1060:11-25 

4

 PLEX 531
 PLEX 532
 PLEX 533
 PLEX 613
 PLEX 614
 PLEX 615
 PLEX 760
 PLEX 762

5

Transactions with RaPower3 
– Starting in 2010

Transactions with RaPower3 
– Starting in 2010
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Transaction Structure with RaPower-3 starting 
in 2010

 PLEX 25
 PLEX 119
 PLEX 121
 PLEX 174
 PLEX 346
 PLEX 473
 PLEX 511
 PLEX 512
 PLEX 555
 PLEX 587
 PLEX 637
 PLEX 638
 PLEX 639

6

 PLEX 579, Johnson Dep., vol. 1, 206:15-23; 219:2-
223:23

 PLEX 581, IAS 30(b)(6) Dep., 181:9-182:5

 PLEX 682, RaPower-3 30(b)(6) Dep., 39:18-41:2

 PLEX 683, John Howell Dep., vol. 2, 39:17-40:4; 95:3-5; 
134:14-135:22

 PLEX 685: R. Gregory Shepard Dep., 157:18-24

 PLEX 687: Robert Aulds Dep., 141:3-13; 146:17-147:5

 PLEX 698: Peter Gregg Dep., 55:19-56:13

 PLEX 697: Brian Zeleznik Dep., 67:3-12

 Rowbotham Testimony, Trial Tr. 925:7-927:7

 Williams Testimony, Trial Tr. 989:11-990:12; 991:6-994:15

 Olsen Testimony, Trial Tr. 1070:11-1074:7; 1078:20-
1081:23

 Jameson Testimony, Trial Tr. 1221:15-22; 1224:13-
1225:25; 1226:6-1228:10; 1237:8-16See PLEX 510 regarding similar 

transactions entered into by XSun
Energy

Promoted Solar Energy Scheme to Thousands of 
Customers and Prospective Customers

Defendants Promoted the Scheme 
through:

 Websites

 Facebook, Tumblr, YouTube, other 
social media

 Email Distribution Lists

 Neldon Johnson KNRS Radio 
Shows

 Convention & Tours

 Bigger, Faster, Stronger customers 
and Roger Freeborn

 Commission-based multi-level 
marketing / word of mouth

7
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Promoted Solar Energy Scheme to Thousands of 
Customers and Prospective Customers

– PLEX 1
– PLEX 2
– PLEX 3
– PLEX 4
– PLEX 5
– PLEX 6
– PLEX 13
– PLEX 14
– PLEX 16
– PLEX 17
– PLEX 19
– PLEX 20
– PLEX 21
– PLEX 23
– PLEX 24
– PLEX 25
– PLEX 26
– PLEX 27
– PLEX 34
– PLEX 351

8

Through Their Websites… Social Media
– PLEX 352
– PLEX 394
– PLEX 399
– PLEX 419
– PLEX 459
– PLEX 481
– PLEX 505
– PLEX 547
– PLEX 548
– PLEX 551
– PLEX 631
– PLEX 674
– PLEX 676
– PLEX 677
– PLEX 679
– PLEX 680
– PLEX 714
– PLEX 715
– PLEX 716
– PLEX 717

– PLEX 345

– PLEX 428

– PLEX 429

– PLEX 430

– PLEX 436

– PLEX 441

– PLEX 539

– PLEX 718
– PLEX 719
– PLEX 720
– PLEX 721
– PLEX 722
– PLEX 723
– PLEX 724
– PLEX 725
– PLEX 726
– PLEX 727
– PLEX 728
– PLEX 729
– PLEX 730
– PLEX 731
– PLEX 732
– PLEX 733
– PLEX 796
– PLEX 832
– PLEX 832A
– PLEX 901
– PLEX 903

Promoted Solar Energy Scheme to Thousands of 
Customers and Prospective Customers

 M. Shepard Testimony, Trial Tr. 1383:7-9; 1390:3-7

 G. Shepard Testimony, Trial Tr. 1602: 7-25

 PLEX 114

 PLEX 215

 PLEX 292

 PLEX 432

 PLEX 731, KNRS Radio Shows by Neldon Johnson

 PLEX 579, Neldon Johnson Dep., vol. 1, 210:4-211:7

9

210:4        Q.     Mr. Johnson, you've referenced a few
210:5  times that you have folks who come and visit the site
210:6  to see it; is that right?
210:7        A.     Yeah, uh-huh.
210:8        Q.     And you've been hosting visitors at the
210:9  site for ten years?
210:10        A.     Probably.
210:11        Q.     Right.  And you're the one who shares
210:12  information about the technology with the visitors to
210:13  the site; correct?
210:14        A.     Most the time.
210:15        Q.     There have also been -- well, there's at
210:16  least one RaPower-3 national convention.  Are you
210:17  aware of that?
210:18        A.     Uh-huh.
210:19        Q.     Yes?
210:20        A.     It was in -- yeah, we held it in Salt
210:21  Lake City, I believe.
210:22        Q.     In 2012; correct?
210:23        A.     2012.
210:24        Q.     And you spoke at that convention; right?
210:25        A.     I did.
211:1        Q.     You told the people there about the state
211:2  of the technology?
211:3        A.     Yes, I did.
211:4        Q.     And, in fact, RaPower-3 hosts tours.
211:5  Like, RaPower-3 will bring groups of people to see the
211:6  construction site and the R&D site; correct?
211:7        A.     I do.

Through Their Tours, Conventions, and Word of Mouth…
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Defendants Tell Customers The Transaction Works:

10

But Defendants’ Statements 
Do Not Match Reality

11

LTB
LLC

Power
Purchaser

Your
Solar 
Unit

Steam From Solar Unit

Steam Converted 
To Electricity

Power Sold to Customer

LTB LLC Pays 
$$ For Steam

Income $$
From Purchaser

Case 2:15-cv-00828-DN-EJF   Document 412   Filed 06/22/18   Page 6 of 102



6/22/2018

7

While promoting the solar energy scheme, 
Defendants made or furnished (or caused others to 

make or furnish) statements about the allowability of 
a depreciation deduction and a solar energy tax 
credit as a result of buying solar lenses which 

Defendants knew, or had reason to know, were false 
or fraudulent as to material matters. 

12

United States v. Campbell, 704 F. Supp. 715, 725 (N.D. 
Tex. 1988)

United States v. Music Masters, Ltd., 621 F. Supp. 1046, 
1055 (W.D.N.C. 1985)

13

Defendants are charged with knowledge of the law 
applicable to the tax benefits they promote.

13
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Defendants’ subjective beliefs do not matter.

“The test for injunctive relief under § 7408 is satisfied if 
the defendant had reason to know his statements were 
false or fraudulent, regardless of what he actually knew 
or believed.” 

United States v. Hartshorn, 751 F.3d 1194, 1202 (10th 
Cir. 2014).

1414

Defendants made statements about the black letter tax law

 Customers were in a “trade or business”
– And could therefore depreciate their solar lenses because 
– The solar lenses were “placed in service”

 Solar lenses qualified for the solar energy credit 

 Customers’ “lens leasing” business was active, not 
passive
– Because they did “substantially all” of the work in their 

activity

 Customers were “at risk” with respect to the full purchase 
price ($3,500) of their solar lenses when they only paid a 
minimal amount up front

15
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16

Defendants told customers they could buy “lenses” and 
claim tax benefits.

16

Specifically, Depreciation

17

Neldon Johnson wrote PLEX 531
• IAS Dep. 161:1‐11, 15‐18; 163:17‐165:9
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Specifically, Depreciation

18

And Solar Energy Tax Credits.

19

Neldon Johnson wrote PLEX 531
• IAS Dep. 161:1‐11, 15‐18; 163:17‐165:9
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And Solar Energy Tax Credits.

20

Defendants told customers they could buy 
“lenses” and claim tax benefits.

 PLEX 1
 PLEX 5
 PLEX 10
 PLEX 19
 PLEX 20
 PLEX 24
 PLEX 25
 PLEX 29
 PLEX 30
 PLEX 34
 PLEX 40
 PLEX 43
 PLEX 48
 PLEX 49
 PLEX 51
 PLEX 52
 PLEX 56
 PLEX 62
 PLEX 70

21

 PLEX 70A
 PLEX 83
 PLEX 84
 PLEX 85
 PLEX 88
 PLEX 93
 PLEX 108
 PLEX 109
 PLEX 109A
 PLEX 112
 PLEX 115
 PLEX 133
 PLEX 135
 PLEX 136
 PLEX 139
 PLEX 142
 PLEX 149
 PLEX 150
 PLEX 152

 PLEX 177
 PLEX 179
 PLEX 182
 PLEX 184
 PLEX 205
 PLEX 206
 PLEX 207
 PLEX 208
 PLEX 209
 PLEX 210
 PLEX 212
 PLEX 213
 PLEX 214
 PLEX 216
 PLEX 219
 PLEX 220
 PLEX 221
 PLEX 222
 PLEX 232

 PLEX 236
 PLEX 239
 PLEX 240
 PLEX 241
 PLEX 242
 PLEX 243
 PLEX 244
 PLEX 245
 PLEX 246
 PLEX 247
 PLEX 248
 PLEX 249
 PLEX 250
 PLEX 252
 PLEX 261
 PLEX 263
 PLEX 278
 PLEX 309
 PLEX 347

 PLEX 352
 PLEX 423
 PLEX 424
 PLEX 476
 PLEX 494
 PLEX 501
 PLEX 504
 PLEX 531
 PLEX 532
 PLEX 597
 PLEX 732
 PLEX 733
 PLEX 764
 PLEX 777
 PLEX 796
 PLEX 832
 PLEX 903
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Defendants told customers they could buy “lenses” and 
claim tax benefits.

 Oveson Testimony, Trial Tr. 377:21-378:3
 Rowbotham Testimony, Trial Tr. 928:14-929:10; 957:17-19
 Williams Testimony, Trial Tr. 1022:4-14; 1099:16-1102:15
 Olsen Testimony, Trial Tr. 1089:21-1090:15

 PLEX 682, RaPower-3 30(b)(6) Dep., 155:4-166:18
 PLEX 685, R. Gregory Shepard Dep., 250:13-251:13
 PLEX 687, Robert Aulds Dep., 42:11-44:22; 54:15-55:14; 

57:17-60:15
 PLEX 688, Roger Freeborn Dep. 71:2-20
 PLEX 689, Peter Gregg Dep. 127:19-128:8; 136:4-6, 10-14; 

137:3-12; 147:5-148:10; 149:1-7
 PLEX 693, Frank Lunn Dep., 164:12-171:1

22

In order to qualify for depreciation, a 
customer must be in a “trade or business” 
related to the solar lenses, or holding the 

lenses “for the production of income.”

26 U.S.C. § 167

23
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Defendants Knew Customers Had To Be In a 
Trade or Business To Claim Depreciation 

24

Defendants told customers that 
customers were in a 
“trade or business”

25
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Defendants Told Customers They Were in a 
“Trade or Business”

26

27

Defendants Told Customers They Were in a 
“Trade or Business”
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28

2013

Defendants Told Customers They Were in a 
“Trade or Business”

29

Defendants Told Customers They Were in a 
“Trade or Business”
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Other Examples of Defendants’ Statements that 
Customers are in a “Trade or Business” 

 PLEX 1
 PLEX 32
 PLEX 43
 PLEX 93
 PLEX 125
 PLEX 214
 PLEX 294
 PLEX 348
 PLEX 492
 PLEX 496
 PLEX 499
 PLEX 501
 PLEX 532

 Additional Statements made by Neldon
Johnson
– PLEX 681, IAS Dep. 162:1-165:9; 171:10-

173:20

 Additional Statements made by R. Gregory 
Shepard
– PLEX 685, Shepard Dep. 148:21-149:25; 

243:11-244:3

 Additional Statements made by Roger 
Freeborn
– PLEX 688, Freeborn Dep. 47:24-53:18

30

Defendants Knew, or Had Reason To 
Know, That Their Customers Were 

“Buying” Tax Benefits and Were Not in 
a “Trade or Business.”

31
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Defendants knew that their solar energy scheme was and is an 
abusive tax scheme based on common red flags

 The goal was to eliminate a customer’s tax liability

 Customers did not and would not earn income from 
their solar lenses

 Neldon Johnson retained control of the “business”

 Defendants used illusory contract documents 

32

Defendants’ Goal Was To Eliminate a 
Customer’s Tax Liability

33
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Johnson Wanted Immediate Tax Benefits

 Jessica Anderson

34

Goal = To Eliminate a Customer’s Tax Liability

35
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Goal = To Eliminate a Customer’s Tax Liability

36

3737

2014

Goal = To Eliminate a Customer’s Tax Liability
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3838

Dec. 2017

Goal = To Eliminate a Customer’s Tax Liability

Goal = To Eliminate a Customer’s Tax Liability

39
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Goal = To Eliminate a Customer’s Tax Liability

40

Goal = To Eliminate a Customer’s Tax Liability

 Defendants made clear that the goal of buying solar 
lenses was to “zero out” a customer’s tax liability.
– PLEX 20, 24, 40, 158, 438 at 2, 490 at 9-10

 The amount of the down payment is identical to the 
amount Defendants tell customers they can claim as 
a solar energy tax credit.
– PLEX 20 at 2, PLEX 532 at 3

41
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 Other Examples:
– PLEX 48, at 1
– PLEX 85, at 3
– PLEX 133 at 1-2
– PLEX 207 (“With this program you are awarded the … tax privileges that General 

Electric gets, i.e., pay no federal taxes. In fact, full [par]ticipation makes you tax free till 
[sic] 2020.”)

– PLEX 214
– PLEX 220
– PLEX 438 at 2
– PLEX 501 at 2
– PLEX 531
– PLEX 674
– PLEX 718

 PLEX 579, Neldon Johnson Dep., vol. 1, 247:11-248:12
 PLEX 581, IAS 30(b)(6) Dep., 162:1-165:9
 PLEX 685, R. Gregory Shepard Dep., 239:16-240:10
 PLEX 688, Roger Freeborn Dep., 71:2-20
 PLEX 693, Frank F. Lunn Dep., 188:18-189:20

42

Goal = To Eliminate a Customer’s Tax Liability

Mission Accomplished!

43
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Defendants Knew That Customers Did 
Not, and Would Not, Earn Income From 

Their Solar Lenses

44

Defendants knew that, to be in a trade or business, a customer 
had to expect to make money.

45
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Defendants knew that, to be in a trade or business, a customer 
had to expect to make money.

46

So Defendants Told Customers to Expect Income

 Rental payments from LTB

 Bonus payments (only on lens purchases made 
before July 31, 2014)

47
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Defendants Told Customers to Expect Income

48

Defendants Told Customers to Expect Rental Payments

49
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Defendants told customers about “great progress” on their purported 
technology to create the expectation of rental payments.

 November 2006: “IAUS has a goal to put up 50 
additional Solar Pods before year’s end.” PLEX 93

 Throughout: both Neldon Johnson and Greg 
Shepard told visitors to the sites about the “progress” 
of the purported technology. 

 Throughout: Greg Shepard emailed customers about 
the “progress” of the purported technology. 

March 2015 and May 2017: “This year is our year.” 
PLEX 10; G. Shepard Dep. 306:2-310:11 

50

While at the same time, 
Defendants made excuses for never delivering.

51
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Defendants Knew that Customers Have Never Been, and Would 
Never Be, Paid Rental Income

 Defendants knew that they had no contracts to 
generate income for solar lens owners

 Defendants knew that they had no operational 
technology that could make a contract possible

 Defendants knew, as they promoted the solar energy 
scheme for the past 10 years, that no customer has 
been paid rental income for the use of his lenses

52

“What if . . . .”

53
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Defendants Knew That They Had No Contracts That Would 
Generate Rental Income For Customers

 No contracts that would result in the sale of electricity
– Defendants knew that they did not have an 

Interconnection Agreement, and would not get one

– Defendants knew that they did not have a Power 
Purchase Agreement, and would not get one

 No contracts that would result in a customer being 
paid money for any other use of his lens

54

Defendants Knew or Had Reason to Know That, to Sell Electricity, 
They Would Have to Obtain an Interconnection Agreement 

 No Power Purchase Agreement or Interconnection 
Agreement even though Defendants knew they needed 
those agreements
– PLEX 411, at 10-11
– PLEX 412, at 9
– PLEX 413, at 6
– PLEX 414, at 10
– PLEX 415, at 7
– PLEX 416, at 7
– PLEX 526
– PLEX 901

– Johnson Testimony, Trial Tr. 1990:13-16

55
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Defendants told customers that they would 
soon interconnect to the grid. 

56

No Possibility of an Interconnection Agreement

 The requirements are extensive, technical and time-
consuming.
– PLEX 196; PacifiCorp Dep. 82:1-97:12

 But Preston Olsen testified that Defendants told 
customers that, because renewable energy has 
statutory priority, it would not be difficult to put energy 
on the grid. 

57
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No Possibility of a Power Purchase Agreement 

 Shepard Dep. 204:15-207:8

A. . . . Since 2010 I have tried to 
put my own projects together.

Q. Who have you negotiated 
power purchase agreements 
with?

A. I haven't negotiated any yet.  
Never got that far.  Every time I 
got close, they wanted to see a 
power project up and running. . . . 
And we didn't have that running 
yet.

58

No Possibility of a Power Purchase Agreement 

59

PLEX 509
Video 12_4_38‐5_15
Video 18_4_09‐4_25
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Customers Have Never Received Rental Income 
From Their Solar Lenses

 No customer has received any “rental” income from lenses for any purpose
– PLEX 142
– PLEX 159
– PLEX 341
– PLEX 796

– PLEX 579, N. Johnson Dep. 239:14-17
– PLEX 581, IAS 30(b)(6) Dep. 98:24-7
– PLEX 673, LTB 30(b)(6) Dep. 73:15-74:21
– PLEX 682, RaPower-3 30(b)(6) Dep., 80:16-18, 82:10-83:4
– PLEX 685, R. Gregory Shepard Dep., 129:17-131:2

– Rowbotham Testimony, Trial Tr. 933:19-935:16
– Williams Testimony, Trial Tr. 1000:9-1001:7
– Olsen Testimony, Trial Tr. 1074:8-1078:16; 1086:12-1087:6
– Jameson Testimony, Trial Tr. 1238:3-24; 1241:6-11; 1241:17-1245:1; 1280:21-

1282:20; 1310:18-1312:9
– M. Shepard Testimony, Trial Tr. 1406:12-1407:2; 1574:21-1575:14
– G. Shepard Testimony, Trial Tr. 1734:9-1738:23

60

Defendants’ Purported “In Kind” Payments Show Their 
Desperation, Not That Customers Earned Income

61
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Defendants told customers to expect bonus money

62

Defendants Knew that Customers
Would Not Be Paid Bonus Money

 IAS has not sold lenses – or anything else – since 
2010.

63
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Customers Have Never Received Bonus Money

 No customer has received 
“bonus” monies
– PLEX 10, at 3

– PLEX 48, at 1

– PLEX 49, at 1

– PLEX 61, at 1

– PLEX 70A, at 1

– PLEX 151, at 1

– PLEX 217

– PLEX 246

– PLEX 283, at 3

– PLEX 465

– PLEX 579, Neldon Johnson 
Dep., vol. 1, 230:4-11

– PLEX 685, R. Gregory 
Shepard Dep., 34:18-35:24; 
76:23-82:18; 93:17-94:13

– Olsen Testimony, Trial Tr. 
1087:7-12; 1098:20-1099:6

– M. Shepard Testimony, Trial 
Tr. 1574:16-20

– Johnson Testimony, Trial Tr. 
1959:18-21

64

Defendants Knew That 
Neldon Johnson, Not The Customer, 

Controlled The “Business”

65
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Neldon Johnson Retained Control

 Johnson controls all terms of the transaction.

 Customers do not negotiate the terms, including price of their 
purchase.

 Customers do not take possession of their lenses.

 Defendants tell customers how little effort they will be required 
to expend in their “solar lens leasing business.”

 Defendants do not track lenses; customers do not know which 
lenses are theirs.

 Johnson has control over all entities in the transactions: 
RaPower-3/Solco/XSun Energy, LTB, IAS, and Cobblestone 
Centre.

66

67

Neldon Johnson Retained Control
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Neldon Johnson Retained Control

 Rowbotham Testimony, Trial Tr. 957:3-10
 Williams Testimony, Trial Tr. 987:3-16; 993:8-994:15; 1008:5-7; 1010:3-7
 Olsen Testimony, Trial Tr. 1078:17-1079:3
 Jameson Testimony, Trial Tr. 1246:14-1247:16
 M. Shepard Testimony, Trial Tr. 1354:7-15

 PLEX 19
 PLEX 119
 PLEX 346, at 1
 PLEX 420

 PLEX 673, LTB1 30(b)(6) Dep., 32:8-34:15; 75:15-77:14; 87:10-88:6
 PLEX 682, RaPower-3 30(b)(6) Dep., 39:9-41:2; 62:21-64:5
 PLEX 683, John Howell Dep., vol. 2, 39:17-40:4; 95:3-5; 134:14-135:22
 PLEX 685, R. Gregory Shepard Dep., 157:18-24
 PLEX 687, Robert Aulds Dep., 141:3-13; 146:17-147:5
 PLEX 688, Roger Freeborn Dep., 28:19-40:16
 PLEX 689, Peter Gregg Dep., 55:19-56:13
 PLEX 693, Frank Lunn Dep., 103:16-104:6; 114:11-115:4
 PLEX 697, Brian Zeleznik Dep., 67:3-12; 93:18-96:3

68

Defendants Knew They Used Illusory 
Contract Documents

69
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Illusory Contract Documents

 Customers pay a minimal amount “up front” payment.

 Customers are expected to make the remaining “down 
payment” after their tax refund, but not all customers make 
payment.

 Defendants do not enforce the contract terms for those that 
don’t pay.

 Remaining purchase price is “financed” on a non-recourse 
basis with the lens as the only security.

 Defendants do not check prospective customers’ credit.

 Defendants have also offered refunds if customers do not 
receive the advertised tax benefits.

70

Illusory Contract Documents

 PLEX 8A
 PLEX 25
 PLEX 91
 PLEX 92
 PLEX 93
 PLEX 94
 PLEX 95
 PLEX 119
 PLEX 121
 PLEX 174
 PLEX 181
 PLEX 346
 PLEX 462
 PLEX 464
 PLEX 473

71

 PLEX 511
 PLEX 512
 PLEX 531
 PLEX 532
 PLEX 533
 PLEX 555
 PLEX 587
 PLEX 613
 PLEX 614
 PLEX 615
 PLEX 637
 PLEX 638
 PLEX 639
 PLEX 760
 PLEX 762
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Illusory Contract Documents

 PLEX 282
 PLEX 383
 PLEX 468
 PLEX 790
 PLEX 796

 PLEX 448, Mike Penn Dep., 11:21-15:23; 38:10-40:22
 PLEX 579, Neldon Johnson Dep., vol. 1, 237:16-239:13
 PLEX 685, R. Gregory Shepard Dep., 110:9-113:7; 153:2-

16304:4-305:10
 PLEX 687, Robert Aulds Dep., 104:15-146:5
 PLEX 698, Peter Gregg Dep., 53:20-55:9

72

In order to depreciate property, that 
property must be “placed in service.”

26 C.F.R. § 1.167(a)-10(b)
26 C.F.R. § 1.167(a)-11(e)(1)(i)

26 C.F.R. § 1.46-3(d)(1)(ii) and (d)(2)

73
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Defendants Knew Customers’ Lenses Must be 
“Placed in Service”

74

Defendants Knew Customers’ Lenses Must be 
“Placed in Service”

75

Both depreciation and the solar energy tax credit 
“require solar property (lenses) being ‘placed in 
service.’”
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Defendants Told Customers Their 
Lenses Were “Placed in Service”

76

Defendants Told Customers Their Lenses Were 
“Placed in Service”

77
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Defendants Told Customers Their Lenses Were 
“Placed in Service”

78

79

Defendants Told Customers Their Lenses Were 
“Placed in Service”
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Examples of “Placed in Service” Letters in Evidence

 PLEX 44: February 2, 2012 Placed in Service Letter from RaPower-3, LLC to Frank Lunn signed by Greg 
Shepard, Director of Operations

 PLEX 103: December 30, 2008 Placed in Service Letter from International Automated Systems, Inc. to Robert 
Rowbotham signed by Neldon Johnson, President & CEO 

 PLEX 104: February 2, 2012 Placed in Service Letter from RaPower-3, LLC to Robert Rowbotham signed by 
Greg Shepard, Director of Operations

 PLEX 105: January 28, 2011 Placed in Service Letter from RaPower-3, LLC to Robert Rowbotham signed by 
Greg Shepard, Director of Operations

 PLEX 534: Placed in Service Letters from International Automated Systems, Inc. signed by Neldon Johnson to 
various customers

 PLEX 546: Placed in Service Letters from International Automated Systems, Inc. and RaPower-3, LLC signed 
by Neldon Johnson to R. Gregory Shepard from 2005 – 2013

 PLEX 558: Placed in Service Letter from RaPower-3, LLC to Lindsay Davis signed by Neldon Johnson, 
Manager of RaPower[-]3

 PLEX 588: February 2, 2012 Placed in Service from RaPower-3, LLC to John Howell signed by Greg Shepard, 
Director of Operations

 PLEX 637, p.8-10: Placed in Service Letters from RaPower-3, LLC to Peter Gregg by Greg Shepard, Director of 
Operations

 PLEX 638, p.31: Placed in Service Letter from RaPower-3, LLC to Ryan Cook signed by Greg Shepard, Chief 
Director of Operations

80

Defendants Told Customers Their Lenses Were 
“Placed in Service”

81
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Defendants Told Customers Their Lenses Were 
“Placed in Service”

82

Other Statements that Equipment was “Placed in Service”

 PLEX 29
 PLEX 44
 PLEX 49
 PLEX 57
 PLEX 73
 PLEX 123
 PLEX 124
 PLEX 125
 PLEX 149
 PLEX 150
 PLEX 176
 PLEX 185
 PLEX 313
 PLEX 420
 PLEX 472
 PLEX 473
 PLEX 538
 PLEX 588

83

 PLEX 687, Robert Aulds Dep., 107:11-109:1
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Defendants Knew or Had Reason to 
Know that Customers’ Lenses Were Not 

“Placed in Service.”

84

Recall Defendants’ Proposed Transaction

85
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But Defendants’ Statements 
Do Not Match Reality

86

LTB
LLC

Power
Purchaser

Your
Solar 
Unit

Steam From Solar Unit

Steam Converted 
To Electricity

Power Sold to Customer

LTB LLC Pays 
$$ For Steam

Income $$
From Purchaser

But No Lens Has Been “Placed in Service” to Generate 
Electricity or Solar Process Heat

 Lenses are a component of a larger solar energy system

 Lenses are not installed as part of a larger solar energy 
system.

 No evidence that Defendants’ solar lenses have ever, by 
themselves, used heat from the sun to accomplish any 
kind of useful function or application.

 PLEX 688, Freeborn Dep. 95:3-13. 

 Dr. Mancini Testimony, Trial Tr. 75:4-15; 85:24-86:12; 
90:5-94:7; 96:17-20; 105:9-107:6.

 Shepard Testimony, Trial Tr. 1692:25-1693:5; 1723:15-22; 
1728:4-1729:25; 1730:18-1731:3

87
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Defendants Knew Customers’ Lenses Were 
Not “Placed in Service”

 Although Defendants have told customers that their lenses 
have been placed in service by International Automated 
Systems, Inc., RaPower-3, LLC and/or LTB, those entities all 
denied, under oath, that they placed lenses in service.

 PLEX 449, at 2, Response to Interrogatory No. 11
 PLEX 450, at 4, Response to Interrogatory No. 15
 PLEX 452, at 2, Response to Interrogatory No. 11

88

August 2009

Also, see 
 PLEX 373

 Buck Testimony, Trial Tr. 
267:24-269:22; 270:3-271:4

 Oveson Testimony, 331:11-23; 
334:18-336:3; 341:20-342:25; 
343:1-2; 6-8; 343:21-344:10; 
344:21-346:19; 347:18-348:13; 
352:24-355:21; 356:7-357:14; 
358:13-361:2

 Shepard Dep. 266:2-267:1

89
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Early 2010

90

October 2010 through early 2011

 Jessica Anderson expressed concerns to Neldon 
Johnson about equipment not being “placed in service.”

 PLEX 570

 Jessica Anderson Testimony, Trial Tr. 613:12-618:9; 
620:1-621:24; 622:19-623:20.

91
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June 2012

92

September 2013

93
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To qualify for the solar energy credit, 
“energy property” must be “placed in 

service” during the tax year.

26 U.S.C. § 48

94

“Energy Property” means equipment:

-- with respect to which depreciation is allowed, and 
--“which uses solar energy to generate electricity, to 

heat or cool (or provide hot water for use in) a 
structure, or to provide solar process heat.”

26 U.S.C. § 48

95
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Defendants told customers their solar 
lenses qualified for the energy credit.

96

Defendants Told Customers Their Lenses 
Qualified For the Section 48 Energy Credit

97
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Defendants Told Customers Their Lenses 
Qualified For the Section 48 Energy Credit

98

Defendants Told Customers Their Lenses 
Qualified For the Section 48 Energy Credit

 PLEX 1

 PLEX 5

 PLEX 10

 PLEX 19

 PLEX 20

 PLEX 24

 PLEX 34

 PLEX 531

 PLEX 764

 PLEX 777

99
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Defendants Knew or Had Reason to 
Know That the Lenses Did Not Qualify 

for the Energy Credit.

100

Defendants Knew or Had Reason to Know That the Lenses Did 
Not Qualify for the Energy Credit

 Customers were not allowed a depreciation 
deduction.

 Lenses were not placed in service.

 Lenses did not use solar energy to generate 
electricity or solar process heat.

101
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But as of April 2018, Defendants told customers that 
lenses “can” produce both electricity and solar 

process heat. 

102

Losses and credits generated in a 
passive activity may not be used to 

offset a taxpayer’s “active” income like 
wages. 

26 U.S.C. § 469(a)

103
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Defendants Knew This

104

Defendants Knew This

105
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Defendants Knew This

106

Defendants Knew This

107
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Defendants Knew This

108

Defendants Knew This

109
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Leasing Lenses is a Per Se Passive Activity

 A “business” involving rental of tangible personal 
property is per se passive. 
– 26 U.S.C. § 469(c)(2), (7), (j)(8)

 Jessica Anderson told Neldon Johnson this in October 
2010.
– PLEX 570, at 2

110

In October 2010, Jessica Anderson Told Neldon Johnson:

 “While the taxpayer may spend time working on 
various aspects of the activity, certain hours do not 
count in the tests for material participation: 

111
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In October 2010, Jessica Anderson Told Neldon Johnson:

 “[B]road indicators that the IRS will look at to 
determine if the taxpayer does not materially 
participate include:

112

Defendants Knew, or Had Reason to Know, That Customers’ 
Participation Was Passive

 Customers were individuals. 
– PLEX 544

– PLEX 682, RaPower-3 30(b)(6) Dep. 96:19-97:13

– PLEX 545

– PLEX 749

 Customers’ “lens leasing business” activities were 
passive activities at best.

 Defendants told customers how little they would have 
to do to have a solar lens “business”

113
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 Those individuals had other employment or income-producing 
activities as their prime source of income.

– PLEX 40, at 12 
– PLEX 109, at 1
– PLEX 214
– PLEX 216
– PLEX 247
– PLEX 492, at 1
– PLEX 544
– PLEX 674
– PLEX 731, November 18, 2017 radio show recording

– PLEX 579, Neldon Johnson Dep., vol 1., 96:19-97:13
– PLEX 685, R. Gregory Shepard Dep., 239:16-240:10
– PLEX 688, Roger Freeborn Dep., 44:11-45:3
– Rowbotham Testimony, Trial Tr. 908:2-909:23

114

Defendants Knew, or Had Reason to Know, That Customers’ 
Participation Was Passive

No Later Than January 2011

 Jessica Anderson told Neldon Johnson that even if 
one of the exceptions applied, his customers would 
not meet the standard for material participation. 

 He refused to accept her opinion and kept trying to 
change her mind, getting more aggressive each time. 

 So she fired him as a client. 

115
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No Later Than January 2011

116

Defendants Knew or Had Reason to 
Know That Customers Could Not Use 
the Depreciation or Credit to Offset 

Their “Active Income.”

117
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Defendants Told Customers They 
Could Offset Active Income with 

Losses and Credits Relating to the 
Solar Lenses

118

Defendants Told Customers Their Lens 
Leasing Business Was “Active” Not “Passive”

119
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Defendants Told Customers Their Lens 
Leasing Business Was “Active” Not “Passive”

120

Defendants Told Customers They “Materially 
Participated” In Their “Trade or Business”

121
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Defendants Told Customers They “Materially Participated” In 
Their “Trade or Business”

122

Examples of Other Statements Regarding Material Participation

 PLEX 1

 PLEX 10

 PLEX 45

 PLEX 49

 PLEX 52

 PLEX 73

 PLEX 135

 PLEX 150

 PLEX 177

 PLEX 205

123

 PLEX 231

 PLEX 247

 PLEX 252

 PLEX 283

 PLEX 335

 PLEX 343

 PLEX 346

 PLEX 399 

 PLEX 479

 PLEX 504
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The allowable amount of any 
deduction, with respect to any activity, 
is limited to the amount the Customer 

has “at risk” in the activity.

26 U.S.C. § 465

124

Defendants Knew This

125
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Defendants Told Customers They 
Could Claim Depreciation Deductions 

Based on the Full Purchase Price.

126

Defendants Told Customers to Use Full Purchase Price

Other Examples of 
Defendants’ Statements:
 PLEX 20
 PLEX 24, at 1
 PLEX 34
 PLEX 40
 PLEX 43, at 1
 PLEX 70 & 70A
 PLEX 185
 PLEX 207
 PLEX 219
 PLEX 232
 PLEX 236
 PLEX 240
 PLEX 245
 PLEX 278
 PLEX 475
 PLEX 490
 PLEX 531, at 2-3
 PLEX 603
 PLEX 677
 PLEX 680

127
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Defendants Told Customers to Use Full Purchase Price

128

Defendants Knew or Had Reason to 
Know That Their Customers’ Were Not 

“At-Risk” with respect to the Solar 
Lenses.

129
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Not “At Risk”

 Defendants offered to refund customers’ money.

130

131

 Defendants used extensive non-recourse financing.

Not “At Risk”
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 Defendants used extensive non-recourse financing.

132

Not “At Risk”

 Defendants used extensive non-recourse financing.

133

Not “At Risk”
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Defendants Knew or Had Reason to 
Know, Based on Advice and 

Information from Others, That Their 
Statements Were False or Fraudulent 

134

November 2010

135
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January 2011

136

June 2012
IRS Criminal Investigation Division 
executes search warrant.

Williams Testimony

• Trial Tr. 1044:2-5

Howell Testimony 

• Pl. Ex. 683, 80:8-81:23

137

8 Q. Right.  Did you go anywhere else in 2012?
9 A. No.  Yeah, I take that back.  Yes, we went
10 to Neldon's house.
11 Q. Why did you go to Neldon's house?
12 A. We just went by there.  No particular
13 reason that I know of.  That's just where the whole
14 group of us went.
15 Q. Do you remember seeing government
16 officials ‐‐
17 A. Yes.
18 Q. ‐‐with large weapons ‐‐
19 A. Yes.
20 Q. ‐‐ on that 2012 visit?
21 A. Yes.
22 Q. Do you know what that was about?
23 A. They were doing a raid.
24 Q. On?
25 A. RaPower, Neldon Johnson, confiscating

81: 1 computers and everything.  Yes.
2 Q. Did you ask anybody about that?
3 A. We did.  We talked about it some.
4 Q. Who did you talk about it with?
5 A. Greg, Neldon.  They were ‐‐ we were at
6 a ‐‐we had stopped somewhere to ‐‐ they cooked
7 hamburgers and stuff, and so ‐‐
8 Q. What did Neldon Johnson say about the
9 raid?
10 A. I don't really recall all of that.  We
11 weren't given any specifics.
12 Q. You mean specifics?
13 A. I didn't look at any search warrants or
14 anything like that, so I didn't have the specifics.
15 Q. What did Greg Shepard say, if anything?
16 A. That's been awhile back.  I'm not sure of
17 any exact things that they said.
18 Q. Do you remember generally?
19 A. Just said that the government raided
20 Neldon's house and the manufacturing plant, because
21 we had to go to the solar research and development
22 first before we could come back to the manufacturing
23 plant.
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October 2012

138

June 2013

 IRS began auditing customers and disallowing all 
promoted tax benefits.
– PLEX 71
– PLEX 73
– PLEX 328
– PLEX 602
– PLEX 689, Gregg Dep., 141:20-142:7
– PLEX 697: Zeleznik Dep., 165:13-166:10; 167:3-21
– PLEX 683, Howell Dep., 216:16-217:15

 IRS has never allowed anything.
– Jameson Testimony, Trial Tr. 1249:14-1250:1

139
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Also in 2013…

 Oregon Department 
of Revenue began 
auditing customers 
and disallowing 
benefits.

 PLEX 330 
 PLEX 331
 PLEX 332
 PLEX 333

140

July 2013

141
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142

Defendants Continue to Use the November 
Draft from the Andersons to Sell Lenses

December 2013

143
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144

December 2013

January 2014

145
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146

Defendants Continue to Use the Kirton
McConkie Memorandum to Sell Lenses

October 2014

 Peter Gregg lost case 
against Oregon 
Department of 
Revenue

147
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November 2014

148

November 2015

149
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November 2017

150

151

November 2017
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While promoting the solar energy scheme, 
Defendants made or furnished (or caused 
others to make or furnish) gross valuation 
overstatements as to the value of the solar 

lenses.

26 U.S.C. § 6700(a)(2)(B)

152

A gross valuation overstatement is:

 “any statement as to the value of any property or 
services” if 

– the value of the property or services is directly related 
to the amount of any tax deduction or credit and 

– the stated value is more than 200 percent of the correct 
value of the property or services. 

26 U.S.C. § 6700(b)(1).

153
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Merely stating a price is “furnishing” a statement of value

A defendant “who stated [a] price to any person as part of 
an effort to induce them to invest . . . [has] furnished a 
‘gross valuation overstatement’ within the meaning of 
§ 6700(a)(2)(B).” 

 United States v. Turner, 601 F. Supp. 757,767 (E.D. Wis. 
1985)
 Gates v. United States, 874 F.2d 584, 586 (8th Cir. 1989)
 Reno v. United States, 717 F. Supp. 1198, 1202 (S.D. 

Miss. 1989)
 Mattingly v. United States, 722 F. Supp. 586, 572 (E.D. 

Mo. 1989)
 United States v. Campbell, 704 F. Supp. 715, 726 (N.D. 

Tex. 1988); United States v. Campbell, 897 F.2d 1317, 
1322-23 (5th Cir. 1990)

154

No scienter required

There is no scienter element in proving penalty 
conduct under § 6700(a)(2)(B); it is a strict liability 
standard. 

 Autrey v. United States, 889 F.2d 973, 981 (11th Cir. 
1989)

 United States v. Hand-Bostick, 816 F. Supp. 2d 343, 
352 (N.D. Tex. 2011)

 Campbell, 704 F. Supp. at 726

 Turner, 601 F. Supp. at 767

 Gates, 874 F.2d at 586

155
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156

Defendants made a gross valuation overstatement each time 
they stated the price of a lens.

• PLEX 579, Neldon Johnson Dep., vol. 1, 206:15‐23
• PLEX 687, Robert Aulds Dep., 140:5‐141:13; 146:17‐147:5
• PLEX 511

The correct valuation of a lens is $26-35

 Correct valuation is necessarily an approximation, 
and can be within a range. United States v. Music 
Masters, Ltd., 621 F. Supp. 1046, 1054 (W.D.N.C. 
1985). 

 Generally, correct valuation is price agreed to by 
willing buyer and willing seller. BUT NOT in “a 
transaction in which the parties have incentives to 
agree to an inflated price, to increase the tax benefits 
to the purchaser.” In re MDL-731--Tax Refund Litig. 
of Organizers & Promoters of Inv. Plans Involving 
Book Properties Leasing, 989 F.2d 1290, 1298-99 
(2d Cir. 1993); Music Masters, 621 F. Supp. at 1054. 

157
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The correct valuation of a lens is $26-35

 Because the lenses are component parts of a purported 
system that does not work to generate income, the best 
evidence of the correct valuation of the lenses is their raw 
material cost. 

 “UEC's modules were and are simply not functional. 
Although the solar industry is still in a developing stage, 
UEC's modules fall drastically short of the quality of 
products made by other manufacturers. Thus, the best 
evidence of the modules' value is the Trustee's sale of 
them for scrap, which will bring at most several hundred 
dollars each.” United States v. United Energy Corp., No. 
C-85-3655 RFP (CW), 1987 WL 4787, at *7 (N.D. Cal. 
Feb. 25, 1987)

158

The correct valuation of a lens is $26-35

159

See also, PLEX 520: Plaskolite Invoices

Unit Price Between
$ 52.18 and $69.30
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Defendants Incurred No Other Expenses to Produce Each Lens

 All Defendants responded, under penalty of perjury, 
that they had not incurred any such costs.

 PLEX 449, at 2, Response to Interrogatory No. 12

 PLEX 450, at 5, Response to Interrogatory No. 16

 PLEX 451, at 3, Response to Interrogatory No. 12

 PLEX 452, at 2, Response to Interrogatory No. 12

160

Defendants recently valued each lens at merely $750

161
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An injunction is appropriate to prevent 
Defendants from making false or fraudulent 
statements as to material materials and from 

making gross valuation overstatements in 
connection with the solar energy scheme.

26 U.S.C. § 7408

162

An injunction and other equitable relief 
are necessary or appropriate to enforce 
the internal revenue laws of the United 

States.

26 U.S.C. § 7402

163
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An Injunction is Necessary or Appropriate

 Each Defendant was a critical player in the solar energy 
scheme.

 Each Defendant continually and repeatedly engaged and 
engages in conduct that must be enjoined.

 Each Defendant knew or had reason to know that he was 
making statements about tax benefits that were false or 
fraudulent.

 Defendants are unapologetic. 

 Defendants’ ongoing occupations and activity put them in a 
position to continue the solar energy scheme.

 Defendants have caused serious harm to the U.S. Treasury.

164

Defendants Have Caused Serious Harm 
to the U.S. Treasury.

165

Case 2:15-cv-00828-DN-EJF   Document 412   Filed 06/22/18   Page 83 of 102



6/22/2018

84

Tax Benefits Claimed: Depreciation

Depreciation on Schedule C
 Line 13 of Schedule C

Schedule C “Business” or “Activity”
 Equipment Rental Services
 Alternative Energy Systems
 Solar Energy
 Solar Panels
 Solar Thermal Lenses
 RaPower-3
 Sales: Solar Energy

Deposition Testimony
 PLEX 683, John Howell Dep., 186:3-

190:23; 193:22-194:10; 194:19-200:20
 PLEX 697, Brian Zeleznik Dep., 

152:10-15, 152:22-159:5
 PLEX 689, Peter Gregg Dep., 102:7-

103:25; 104:24-105:4; 105:15-106:2; 
112:7-124:9

Trial Testimony
 Perez, Trial Tr. 828:5-829:7; 834:11-

836:14.
 Olsen, Trial Tr. 1136:14-1137:18; 

1139:8-1145:12.
 Williams, Trial Tr. 1022:18-1028:14.
 Jameson, Trial Tr. 1282:21-1289:11; 

1289:15-1293:18; 1304:4-1306:8; 
1307:2-1308:17.

166

167

Tax Benefits Claimed: Depreciation
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Solar Tax Credit
 Property placed into 

service in current year –
on Form 3468

 Form 3468, line 14 –
carries over to Form 
3800

 Computation of current 
year credit allowed on 
Form 3800

 Carried over from line 38 
on Form 3800 to line 53 
on the second page of 
1040

168

Tax Benefits Claimed: Tax Credits

Deposition Testimony
 PLEX 683, John Howell Dep., 186:3-

190:23; 193:22-194:10; 194:19-200:20
 PLEX 697, Brian Zeleznik Dep., 

152:10-15, 152:22-159:5
 PLEX 689, Peter Gregg Dep., 102:7-

103:25; 104:24-105:4; 105:15-106:2; 
112:7-124:9

Trial Testimony
 Perez, Trial Tr. 828:5-829:7; 834:11-

836:14.
 Olsen, Trial Tr. 1136:14-1137:18; 

1139:8-1145:12.
 Williams, Trial Tr. 1022:18-1028:14.
 Jameson, Trial Tr. 1282:21-1289:11; 

1289:15-1293:18; 1304:4-1306:8; 
1307:2-1308:17.

169

Tax Benefits Claimed: Tax Credits
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170

Tax Benefits Claimed: Tax Credits

171
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172

173
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Tax Returns in Evidence Claiming Tax Benefits 
Relating to the Solar Lenses

 PLEX 63: Form 1040 for Brian and Amy Zelenik for TY2010 prepared by Bryan Bolander
 PLEX 64: Form 1040 for Brian and Amy Zelenik for TY2011 prepared by Bryan Bolander
 PLEX 65: Form 1040 for Brian and Amy Zelenik for TY2012 prepared by Kenneth Riter
 PLEX 66: Form 1040 for Brian and Amy Zelenik for TY2013 prepared by Woodward & Associates
 PLEX 67: Form 1040 for Brian and Amy Zelenik for TY2014 prepared by Woodward & Associates
 PLEX 68: Form 1040 for Brian and Amy Zelenik for TY2015 prepared by Woodward & Associates
 PLEX 127: Form 1040X for Preston and Elizabeth Olsen for TY2008 prepared by Bryan Bolander
 PLEX 128: Form 1040 for Preston and Elizabeth Olsen for TY2009 prepared by Bryan Bolander
 PLEX 129: Form 1040 for Preston and Elizabeth Olsen for TY2010 prepared by Bryan Bolander
 PLEX 130: Form 1040 for Preston and Elizabeth Olsen for TY2011 prepared by Bryan Bolander
 PLEX 131: Form 1040 for Preston and Elizabeth Olsen for TY2013 prepared by Richard Jameson
 PLEX 132: Form 1040 for Preston and Elizabeth Olsen for TY2014 prepared by Richard Jameson
 PLEX 158: Form 1040 for “Andrea”
 PLEX 168: Form 1040 for Samuel and Gloria Otto for TY2010 prepared by Steven Carter
 PLEX 169: Form 1040 for Samuel and Gloria Otto for TY2011 prepared by Steven Carter
 PLEX 170: Form 1040 for Samuel and Gloria Otto for TY2012 prepared by Steven Carter
 PLEX 171: Form 1040 for Samuel and Gloria Otto for TY2013 prepared by Steven Carter
 PLEX 172: Form 1040 for Samuel and Gloria Otto for TY2014 prepared by Steven Carter
 PLEX 173: Form 1040 for Samuel and Gloria Otto for TY2015 prepared by Steven Carter
 PLEX 191: Portions of Patricia Lambrecht’s tax return for TY2009 prepared by Roger Halverson, 

specifically Form 3800 and Schedule C

174

 PLEX 308: Form 1040 for Peter and Ranae Gregg for TY2010, self-prepared
 PLEX 314: Form 1040 for Peter and Ranae Gregg for TY2011, self-prepared
 PLEX 315: Form 1040 for Peter and Ranae Gregg for TY2012, self-prepared
 PLEX 316: Form 1040 for Peter and Ranae Gregg for TY2013 prepared by Richard Jameson
 PLEX 317: Form 1040 for Peter and Ranae Gregg for TY2014 prepared by Richard Jameson
 PLEX 389: Form 1040 for Mike and Jann Penn for TY2011 prepared by John Howell
 PLEX 390: Form 1040X for Mike and Jann Penn for TY2011 prepared by John Howell
 PLEX 391: Form 1040 for Mike and Jann Penn for TY2012 prepared by John Howell 
 PLEX 392: Form 1040 for Mike and Jann Penn for TY2013 prepared by John Howell
 PLEX 397: Form 1040 for Robert and M. Gillespie-Aulds for TY2011 prepared by John Howell
 PLEX 400: Form 1040X for Robert and M. Gillespie-Aulds for TY2010 prepared by John Howell
 PLEX 401: Form 1040 for Robert and M. Gillespie-Aulds for TY2012 prepared by John Howell
 PLEX 402: Form 1040 for Robert and M. Gillespie-Aulds for TY2013 prepared by John Howell
 PLEX 403: Form 1040 for Robert and M. Gillespie-Aulds for TY2014 prepared by John Howell
 PLEX 404: Form 1040 for Robert and M. Gillespie-Aulds for TY2015 prepared by John Howell
 PLEX 446: Form 1120S for Shepard Global, Inc. for TY2014 prepared by Richard Jameson
 PLEX 598: Form 1040 for Charles and Tammy Kowing for TY2014 prepared by John Howell
 PLEX 599: Form 1040 for James and JoAnn Woodson for TY2013 prepared by John Howell
 PLEX 634: Form 1040 for R. Gregory and Diana Shepard for TY2013 prepared by Richard Jameson
 PLEX 635: Form 1120 for Shepard Global, Inc. for TY2013 prepared by Richard Jameson
 PLEX 636: Form 1040 for R. Gregory and Diana Shepard for TY2014 prepared by Richard Jameson
 PLEX 761: Form 1040 for Lynette Williams for TY2010 prepared by Bryan Bolander
 PLEX 763: Form 1040 for Lynette Williams for TY2011 prepared by Bryan Bolander

175

Tax Returns in Evidence Claiming Tax Benefits 
Relating to the Solar Lenses
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 PLEX 766: Form 1040 for Frank and Lisa Lunn for TY2009 prepared by Woodward & Associates
 PLEX 767: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2010 prepared by Woodward 

& Associates
 PLEX 768: Form 1040 for Frank and Lisa Lunn for TY2010 prepared by Woodward & Associates
 PLEX 769: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2011 prepared by Woodward & 

Associates
 PLEX 770: Form 1040 for Frank and Lisa Lunn for TY2011 prepared by Woodward & Associates
 PLEX 771: Form 1040 for Frank and Lisa Lunn for TY2012 prepared by Woodward & Associates
 PLEX 772: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2013 prepared by Woodward 

& Associates
 PLEX 773: Form 1040 for Frank and Lisa Lunn for TY2013 prepared by Woodward & Associates
 PLEX 774: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2014 prepared by Woodward 

& Associates
 PLEX 775: Form 1040 for Frank and Lisa Lunn for TY2014 prepared by Woodward & Associates
 PLEX 779: Form 1120S for Shepard Global, Inc. for TY2015 prepared by Richard Jameson

176

Tax Returns in Evidence Claiming Tax Benefits 
Relating to the Solar Lenses

Defendants’ Organized Response to IRS

 PLEX 9
 PLEX 10
 PLEX 51
 PLEX 52
 PLEX 69
 PLEX 70
 PLEX 71
 PLEX 72
 PLEX 73
 PLEX 75
 PLEX 76
 PLEX 78
 PLEX 89
 PLEX 116
 PLEX 117
 PLEX 143

 PLEX 145
 PLEX 147
 PLEX 155
 PLEX 156
 PLEX 157
 PLEX 225
 PLEX 226
 PLEX 227
 PLEX 228
 PLEX 229
 PLEX 230
 PLEX 231
 PLEX 255
 PLEX 267
 PLEX 269
 PLEX 271

 PLEX 278
 PLEX 279
 PLEX 282
 PLEX 283
 PLEX 284
 PLEX 285
 PLEX 286
 PLEX 287
 PLEX 290
 PLEX 293
 PLEX 298
 PLEX 299
 PLEX 305
 PLEX 325
 PLEX 328
 PLEX 329

 PLEX 335
 PLEX 336
 PLEX 338
 PLEX 340
 PLEX 341
 PLEX 440
 PLEX 481
 PLEX 553
 PLEX 556
 PLEX 557
 PLEX 601
 PLEX 602
 PLEX 606
 PLEX 625
 PLEX 626

177

Case 2:15-cv-00828-DN-EJF   Document 412   Filed 06/22/18   Page 89 of 102



6/22/2018

90

Disgorgement is necessary or 
appropriate to enforce the Internal 

Revenue Laws.

26 U.S.C. § 7402(a)

178

179 See also PLEX 777
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180

RaPower3: 10 LENS PURCHASE
Purchases can be from One to a Thousand Lenses

1.4 X
MONEY BACK
NET ZERO EXPENSE

BUYER

RaPower3

IRS

O&M

UTILITY
LEGEND:

136 Lenses per Tower • 1,800 Lenses per Megawatt •  5‐6 Acres per Megawatt
Solar = 2,000 Operating Hours per Year

$820 per year for 30 years

For your up‐front payment …

YOU GET:
• $10,500 in Tax Credit
• $29,750 in Depreciation 
• $20,000 in Bonuses
• $27,900 in Lease Payments

PLUS
• Performance Guarantee
• Free Maintenance
• No‐cost 3rd‐Party Operation
• Liability Insurance Included 
• Lifetime Warranty

P
o
w
e
r 
P
u
rc
h
as
e
A
gr
e
e
m
e
n
t

*Depreciation  Tax Bracket In‐Pocket Benefits
2012  20% $3,570
2012 25% $4,462
2012 30% %5,355

ENVIRONMENTALLY FRIENDLY
1. No special land preparation
2. Very little water used

181
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Defendants instructed customers to pay RaPower-3 with the 
money they saved on their taxes.

182

Defendants knew customers 
“have been getting significant tax benefits since 2006”

183
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Defendants knew that selling 
tax benefits made them more money. 

184

The proper measure of disgorgement is 
Defendants’ gross receipts

 The United States’ evidence provides a reasonable 
approximation of Defendants’ gross receipts 

185
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Disgorgement: RaPower-3

186

RaPower-3, LLC does not generate revenue 
from any source other than selling lenses in the 
solar energy scheme.

Pl. Ex. 682, RaPower-3, LLC 30(b)(6) Dep., 
32:16-33:14; 36:14-39:16; 66:1-12

187

Disgorgement: RaPower-3
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Disgorgement: RaPower-3

188

Gross Receipts 

2017 - February 2018

$563,395

PLEX 749

Tab: Order

Filter: Comments/ “paid”

Filter: Date Added/ 2017 and 2018

TOTAL, 2009 through February 2018: 

$25,874,065.73

189

Disgorgement: International Automated 
Systems, Inc.

at 53

at 63
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Fiscal Year Ended Amount Evidence

June 30, 2010 $2,360,250 PLEX 852, p. 59
Buck Testimony, Trial Tr. 
257:7‐258:20; 271:9‐
272:12; 293:1‐294:11; 
312:5‐15.
PLEX 371, p. 63

June 30, 2016 $3,077,839 PLEX 507, p. 20, 35
N. Johnson, Trial Tr. 
1812:4‐12.

Total $5,438,089

190

Disgorgement: International Automated 
Systems, Inc.

191

Disgorgement: Neldon Johnson 
for Solco I, LLC

 Solco I, LLC does not generate revenue from any source 
other than selling lenses in the solar energy scheme.

 PLEX 579, Johnson Dep., vol. 1, 82:-8-85:2

 PLEX 581, IAS 30(b)(6) Dep., 38:10-40:6; 45:4-21

 PLEX 673, LTB1, LLC 30(b)(6) Dep., 78:22-79:5; 79:12-
80:9; 81:12-21

 PLEX 38

 PLEX 325

 PLEX 495

 Reinken Testimony, Trial Tr. 863:18-866:18; 870:3-871:7
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Disgorgement: Neldon Johnson 
for Solco I, LLC

192

Disgorgement: Neldon Johnson for 
XSun Energy, LLC

193

 Neldon Johnson used XSun Energy to sell lenses to customers 
and to promote RaPower-3 lens sales

 XSun Energy, LLC does not generate revenue from any source 
other than selling lenses in the solar energy scheme.

 PLEX 579, Neldon Johnson Dep., vol. 1, 79:8-81:7; 82:8-10
 PLEX 581, IAS 30(b)(6) Dep., 47:2-19
 PLEX 208
 PLEX 355
 PLEX 356
 PLEX 510
 PLEX 743, p. 11
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Disgorgement: Neldon Johnson for 
XSun Energy, LLC

194

195

Where From Amount

Solco I, LLC $3,434,992

Xsun Energy, LLC $1,126,888

Total $4,561,880

Disgorgement: Neldon Johnson Summary

And Neldon Johnson should be jointly and severally liable for the disgorgement of 
RaPower‐3, LLC and International Automated Systems:

Where From Amount

Total From Above $4,561,880

RaPower‐3, LLC $25,874,066

IAS $5,438,089

(Joint/Several RaPower‐
3 and IAS)

($3,077,839)

Total $32,796,196
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196

Disgorgement: R. Gregory Shepard

• Received gross receipts from his activity related 
to the solar energy scheme. 

• He was paid by International Automated 
Systems, Inc. and RaPower-3, LLC.

• His entity, Shepard Global, Inc., was paid by 
RaPower-3, LLC for his activity related to the 
solar energy scheme.

197

Disgorgement: R. Gregory Shepard
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Year Amount Evidence

2006 $11,700 PLEX 411, Trial Tr. 1596:5‐21

2007 $4,500 PLEX 411; Trial Tr. 1596:22‐24

2008 $3,600 PLEX 411; Trial Tr.  1596:25‐1597:2

+ $11,100 PLEX  445

2009 $19,000 PLEX 411; Trial Tr. 1597:3‐5

+ $1,400 PLEX 445

2010 $15,000 PLEX 411; Trial Tr. 1597:6‐8

2011 $9,000 PLEX411; Trial Tr. 1597:9‐11

2012 $55,829 PLEX411; Trial Tr. 1597:12‐15

2013 $82,603 PLEX 411; Trial Tr. 1597:16‐18

2014 $89,629 PLEX 411; Trial Tr. 1597:19‐21

2015 $127,308 Trial Tr. 1296:19‐13

2016 $169,332 Trial Tr. 1297:19‐1301:3

2017 $102,000  Trial Tr. 1597:22‐1598:21

TOTAL $702,001

198

Disgorgement: R. Gregory Shepard

199

Disgorgement: Defendants bear the risk of uncertainty

 These numbers are a reasonable approximation of 
Defendants’ gross receipts

 Defendants failed to introduce evidence showing that 
our numbers are not a reasonable approximation of 
their unjust enrichment

 Defendants bear any risk of uncertainty in this 
calculation
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Disgorgement: Defendants should not be given a credit

 Defendants did not meet their burden of proving that 
they should be given a credit for expenses

 Defendants defrauded the United States for personal 
enrichment

 No part of their business involving solar lenses was 
legitimate

200

Disgorgement: Joint and Several Liability

201

Neldon Johnson 
$32,796,196

RaPower‐3  
$25,874,066

IAS

$5,438,089

R. Gregory 
Shepard 
$701,000

R. Gregory Shepard

IAS $51,300

RaPower‐3 $650,701

IAS and RaPower‐3

$3,077,830
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For all these reasons, we ask the Court to 
enter all the equitable relief we request:

Enjoin Defendants
Order Disgorgement

Freeze Assets

202
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