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Closing Argument

United States of America v.

RaPower-3, LLC, International Automated Systems,
Inc., LTB1, LLC, R. Gregory Shepard, Neldon
Johnson, and Roger Freeborn
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United States District Court,
District of Utah

The United States’ Claims:

26 U.S.C. § 7408
26 U.S.C. § 6700
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Defendants organized, promoted, and
sold solar lenses pursuant to the solar
energy scheme, a plan or arrangement

involving taxes.

26 U.S.C. § 6700(a)(1)

EQUIEMENT LEASE AGREEMENT Transactions with

Equipment Lease Agreement (“Agreement™) is made and entered into this L8
mﬂ:—.ﬂnw..,,m.m‘m"";"x::;‘zé”.&:;:m".::;mz‘::w’“ Toog IAS — Before 2010
‘Lessor”, and G, whose addressis __ 35 w1
Clree Gicasda Loive » hereinafter referred to as “Lessee™,

SLE, uf fFaie¥
AGREEMENT EXHIBIT géz
Wz .S re
NOW, THEREFORE, the parties hercto agree as follows: DATE: 5 = -1

CHtiCy
L, Lessocherehy leasos o Lessesand Lessee hereby leass from Lessor fo a perind e
Ogud?_ Z memlu,lnxem;ﬂun&rxﬂlm:stbe l&ﬂlﬂw ﬁ'ﬂmlhelllﬁl“lllﬂllnﬂh
St k]ow

the attached Exhibit “A™, Lessor shall deliver, is lhaAlLunmuE:ﬂw
smuumwmwﬂmuw_,m
referred 10 as the “Tnstallation Ste”.

b Lessorshall, by 3= 1-04 _orwithin six (6) months of the Plan Date,
hercinafter referred to as the “Permit Date”, obtain, on behalf of Lessee, all LESSEE
required regulatory agency approvals, lmduseanduning approvals, building
pemmits and other permits. By:

o Lessor shall furnish, deliver, install and startup the Altemative Energy System at é :J - ;
the Site, by 6- l-0b8 or within six (6) months of the ? ‘S_:Z:“‘”%

Permit Date, whichever s later, hereinafter referred to as the “Installation Date”", (S"ee“""':L A J /

d. Lessor shall provide to Lessee all required documentation relating to the
Alternative Energy System and its components as requested by Lessec for federal,
state and local review of the Altemative Energy System for potential tax benefils. LESSOR

TE]

e
Lessee shall pay to Lessor the sum of §_7, (0 hercinafter referred to By: Neldon P. Johnson
un.e*mmum.smwmmclmwwuu fve Energy System for the Lease Period Y :

stated above. This includes the cost of delivery, installation and startup, as well as the cost of 7
warranty work performed during the warranty period described below. i -
I, (Signature)
‘Title: President _ 4 -

17. This Agreement shall not be assigned by Lessee without the e express written
consent of Lessor. However, Lessor and Lessee agree that Lessee m-y in the sole diseretion of
lmn,suhlusuthgmmatmsﬁ Systemto__h- T 8 fay
assign nsnmmwlnwlm underﬂ:is Awhu&lﬁwshdlmm iublebl.me

for the failure of i ig f Lessor under
3 |
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Transactions with IAS — Before 2010

= PLEX8A = PLEX 531
= PLEX91 = PLEX 532
= PLEX 92 = PLEX 533
= PLEX93 = PLEX 613
= PLEX 94 = PLEX 614
= PLEX 95 = PLEX 615
= PLEX 181 = PLEX 760
= PLEX 462 = PLEX 762
= PLEX 464

PLEX 581, IAS Dep. 182:16-183:4; 196:21-198:19
PLEX 673, LTB1 Dep. 43:16-46:24

PLEX 685, Shepard Dep. 57:7-59:3; 73:1-74:2
Rowbotham Testimony, Trial Tr. 910:24-925:5

Williams Testimony, Trial Tr. 982:3-983:23; 985:4-989:10
Olsen Trial Testimony, Trial Tr. 1060:11-25

Anae :
%A% e BACKGROUND -
P E “d RaP -3 Equip t Purchase Ag it .

1. Seller is the licensee of certain proprictary allernative energy technology, which technology
This Equi Purchas ihe "A 15 i i relates o solar energy collection and which rechnelogy is utilized for the design and fabrication
= e s Mhgnnut) i sl lon s o i of certain componcts which arc identified below and which arc heceinafir collectively

[ it ety . referred to as the “Altemative Energy System(s)”.
by and berween RaPower-3 LLC (the "Operatar™), wilh principal oflices at 4035 South 4000

West, Deseret, UT 84624, hereinafier refesred 1 25 "Seller”, and 2. Seller and Purchuser now desire to cuter inte an agrsement whershy Sellsr will sell
C_TRedan Olean o Bl ﬁ‘-a Solo~ (L0 Purchaser the Aliemative Encrgy System specifically described below.
whose addess is 957 Dryamstun Cv-Durrayr UF—123456— .
TSV S, madacar 'Df !"Awm. wi z?‘!:‘D?’

hereinafter referved to as “Purchaser”. Exmigr [ | i
wt_ Ol sen
DATE: BBy
Derise U Thomes, mw&

3. Payment Terms. Purchaser'shall pay to Seller the sum of $3,500 for each

Alternative Energy System pucchased, hereinafter referred to as the "Purchase Amount” for
the purchase of the Alternative Encrgy System. This includes the cost of delivery,
instalfation and startup, as well as the cost of warranty work performed during the warranty
period described below. The Total Purchase Amount shall be paid in accordance with the  ~

following schedule: ; gﬂ"/ ’
PRESTON OLSEN , b~ FF0 Sola— L&

“Optionl: ) Signature

Initial Down Payment in the amount of $1,050 (onc thousand Gfty dellasms) for each RaPower3 Windows Utility
Ajtemnative Energy System purchased, which shall be peid of the fime this agreement is P Digital Signsl

entered into, .

Option 2: Seller

Initial Down Peyment in the amount of $1,050 (one thousand (ifty dollecs) for each Dy: Neldon Johnson - RaPower-3

Alternative Eneegy System purchased, which shall be paid with a one-time payment of $105 .
(equal to 10% of the dewn payment) at the time this Agreement is entered info. The balance . o
o $945 for cach Altemative Encrgy Systen is to be paid on or before June 30, 2012. Neldon Johnson - Director 12/2072012 4:57:46 PM

Signature.

Option 3:

Initial Dovn Payment in the amouat of $1200 (One Thousead Two Hundved Dollars) for cach
Alternative Energy Systems purchased, which shall be paid in menthly instaliments of $100

ne i Debedpw pumpectiacd. Transactions with RaPower3
— Starting in 2010

5 __ullll
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= PLEX 25

= PLEX 119
= PLEX 121
= PLEX 174
= PLEX 346
= PLEX 473
= PLEX 511
= PLEX 512
= PLEX 555
= PLEX 587
= PLEX 637
= PLEX 638
= PLEX 639

See PLEX 510 regarding similar
transactions entered into by XSun

Transaction Structure with RaPower-3 starting

in 2010

= PLEX 579, Johnson Dep., vol. 1, 206:15-23; 219:2-
223:23

= PLEX 581, IAS 30(b)(6) Dep., 181:9-182:5
= PLEX 682, RaPower-3 30(b)(6) Dep., 39:18-41:2

= PLEX 683, John Howell Dep., vol. 2, 39:17-40:4; 95:3-5;

134:14-135:22
= PLEX 685: R. Gregory Shepard Dep., 157:18-24

= PLEX 687: Robert Aulds Dep., 141:3-13; 146:17-147:5

= PLEX 698: Peter Gregg Dep., 55:19-56:13
= PLEX 697: Brian Zeleznik Dep., 67:3-12

= Rowbotham Testimony, Trial Tr. 925:7-927:7

= Williams Testimony, Trial Tr. 989:11-990:12; 991:6-994:15

= Olsen Testimony, Trial Tr. 1070:11-1074:7; 1078:20-
1081:23

= Jameson Testimony, Trial Tr. 1221:15-22; 1224:13-
1225:25; 1226:6-1228:10; 1237:8-16

1,260

Energy
6
Customers and Prospective Customers
Defendants Promoted the Scheme 1. Highlights from Jan. to March 2012: Purchased a big it truck for the new 30,000 square
th rOug h: foot manufacturing plant. Had the best ever first quarter salos. Purchased two heavy-duty
concrete pumps with trucks for our construction project. Had four big truck loads of steel
delivered: enough for 300 towers. Poured the concrete base in the new manufacturing plant
R for our 89,000 Ib mold-making machine. Finalized the location and dale for our RaPowerd
= Websites National Convention, Purchased for th ion project
acres for solar projects. Racaived five new patents. Manufactured and delivered on-site 700
trusses. Buik the mold that mass-produces the frames for the solar lenses. Purchased a
= Facebook, Tumblr, YouTube, other Robotic Welder and developed a Circuit Board. Received white papers and engineers are
ial d ! ! presently creating the software for the circult board. Purchased a drill truck far digging a
social media hole four feet in diamater and illoen loet deep In which to place Ih lower, Grealed molds
for other important manufacturing pans such as the mold to connect the frames 1o the
trusses along with a seal. Completed the mass production process for the jet nozzles. After
= Email Distribution Lists four tries, discovarad the proper coating to proteet our solar heat exchanger from meling.
2. Highlights from April 2012: Finished the final mold for the strut connecting the lans frame to
. the Truss. Every mold for every component for mass manufacturing has now been complet-
= Neldon Johnson KNRS Radio ed. The last pieces of cquipment for the assembly ines for the automated mass production
ShOWS of components have been ordered. Gonstruction plans for the Delta project being finalized.
Completed the first phase of the software engineering for the circuit board.
3. Highlights from May to early June 2012: Completing the manufacturing plant. Nearing com-
[ Convention & Tours Elellon of the solm;-e englngering for the Circult Board and the readiness for the construc-
) 4. Growing RaPower3: Reached a thousand team members from all corners of the Unitzd
= Bigger, Faster, Stronger customers Siatos
and Roger Freeborn
= Commission-based multi-level Plaintiff
marketing / word of mouth Exhibit
e Gregg_P&R-002666
7

6/22/2018
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Promoted Solar Energy Scheme to Thousands of
Customers and Prospective Customers

Through Their Websites..

Social Media

- PLEX1 — PLEX 352 PLEX 718
- PLEX 2 — PLEX394 — PLEX719 - PLEX 345
— PLEX3 - PLEX399 — PLEX720 - PLEX 428
- PLEX 4 — PLEX419 - PLEX721 — PLEX 429
- PLEX5 — PLEX459 — PLEX722 — PLEX 430
- PLEX®6 — PLEX481 — PLEX723 _ PLEX 436
- PLEX 13 — PLEX505 — PLEX724
— PLEX 14 — PLEX547 — PLEX725 - PLEX441
— PLEX 16 — PLEX548 — PLEX726 - PLEX539
— PLEX 17 — PLEX551 — PLEX727
- PLEX 19 — PLEX631 — PLEX728
— PLEX 20 — PLEX674 — PLEX729
- PLEX 21 — PLEX676 — PLEX730
— PLEX 23 — PLEX677 — PLEX731
- PLEX 24 — PLEX679 — PLEX732
— PLEX 25 — PLEX680 — PLEX733
- PLEX 26 — PLEX714 — PLEX796
— PLEX 27 — PLEX715 — PLEX832
- PLEX 34 — PLEX716 — PLEX832A
- PLEX351 - PLEX717 - PLEX901

— PLEX 903

Promoted Solar Energy Scheme to Thousands of
Customers and Prospective Customers

Through Their Tours, Conventions, and Word of Mouth..

Ueting & tae

e i s o TO11 B L. Wb of gevaple mcrost
" solar leanes. Mamy

Gregg_PER-D00S72

ing
mary cormpany: (7] Ta M Tha Loweis coat of operation of
oy hirgr commptir: ) T ks smaet sroduction copebl
my

M. Shepard Testimony, Trial Tr. 1383:7-9; 1390:3-7
G. Shepard Testimony, Trial Tr. 1602: 7-25

PLEX 114

PLEX 215

PLEX 292

PLEX 432

PLEX 731, KNRS Radio Shows by Neldon Johnson
PLEX 579, Neldon Johnson Dep., vol. 1, 210:4-211:7

210:4 Q. Mr. Johnson, you've referenced a few
210:5 times that you have folks who come and visit the site
210:6 to see it; is that right?

210:7 A.  Yeah, uh-huh.

210:8 Q. And you've been hosting visitors at the
210:9 site for ten years?

210:10 A.  Probably.

210:11 Q. Right. And you're the one who shares
210:12 information about the technology with the visitors to
210:13 the site; correct?

210:14 A.  Most the time.

210:15 Q. There have also been -- well, there's at
210:16 least one RaPower-3 national convention. Are you
210:17 aware of that?

210:18 A.  Uh-huh.

210:19 Q. Yes?

210:20 A. Itwas in -- yeah, we held it in Salt

210:21 Lake City, | believe.

210:22 Q. In2012; correct?

210:23 A. 2012.

210:24 Q. And you spoke at that convention; right?
210:25 A, Idid.

211:1 Q. You told the people there about the state
211:2 of the technology?

211:3 A.  Yes, |l did.

211:4 Q. And, in fact, RaPower-3 hosts tours.

211:5 Like, RaPower-3 will bring groups of people to see the
211:6 construction site and the R&D site; correct?

2117 A. ldo.

6/22/2018
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10

Defendants Tell Customers The Transaction Works:

Steam Converted
To Electricity

e ===

LTB LLC Pays Income $$
$% For Steam From Purchaser

Steam From Solar Unit Power Sold to Customer

Ra3 013993

11

But Defendants’ Statements
Do Not Match Reality

Steam Converted

To Electricity
Steam From Solar Unit Power Sold to Customer

) ) 4
(e <4

LTB LLC Pays Income $$
$S For Steam From Purchaser

6/22/2018
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While promoting the solar energy scheme,
Defendants made or furnished (or caused others to
make or furnish) statements about the allowability of

a depreciation deduction and a solar energy tax
credit as a result of buying solar lenses which
Defendants knew, or had reason to know, were false
or fraudulent as to material matters.

Defendants are charged with knowledge of the law
applicable to the tax benefits they promote.

United States v. Campbell, 704 F. Supp. 715, 725 (N.D.
Tex. 1988)

United States v. Music Masters, Ltd., 621 F. Supp. 1046,
1055 (W.D.N.C. 1985)

13 __aae
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Defendants’ subjective beliefs do not matter.

“The test for injunctive relief under § 7408 is satisfied if
the defendant had reason to know his statements were
false or fraudulent, regardless of what he actually knew
or believed.”

United States v. Hartshorn, 751 F.3d 1194, 1202 (10th
Cir. 2014).

1 i

Defendants made statements about the black letter tax law

= Customers were in a “trade or business”
— And could therefore depreciate their solar lenses because
— The solar lenses were “placed in service”

= Solar lenses qualified for the solar energy credit

= Customers’ “lens leasing” business was active, not
passive

— Because they did “substantially all” of the work in their
activity

= Customers were “at risk” with respect to the full purchase
price ($3,500) of their solar lenses when they only paid a
minimal amount up front

15 ___n
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Defendants told customers they could buy “lenses” and

claim tax benefits.

RaPower3 Opportunity
Huge Tax Benefits

TAX DETAI

RaPower3 Solar Thermal Lens owness may cualy for the Federal 30
g0y of "80
home businesses who qually s sct

Plaintiff
Exhibit
5

1z

US-001798
US001798

may a0 be entitied for a special 5-ysar deprecistion wih & S0% first-year bonus
depreciation Owners may also @ certamn stale tax
incentives ANvays eheck with yeur CPA er quatfied tax preparer

Each solar lens costs $3,500 and thus a $1,050 tax credit may be available
(Use IRS tax forms 3468 and 3800). If s0, the entire down payment could
be paid back in less than a yeer,

A depreciation of 52,975 per solar lens may also be avallable (Use IRS tax i SPONSOTINgG and
forms 4562 and Schedule C). If 8o, an in-pocket profit of ancther 50-85% 5
could be realized on top of the tax credit. Typically, taxpayers may go back
one year on the tax credit and forward twenty years on the tax credt. The US-001793
depreciation and NOL (Net Operating Loss) is the same as any other Us001793
business as far as going back and gaing forward  The generous tax
benefits are part of the ARRA-American Recovery and Reinvestment Act
meant to stimulate the solar energy industry along with much needed
innovation
16 _—
Specifically, Depreciation
Selar Tax Credit to Participants =
The person buying a solar unit receives & $9,000 tax credit from the IRS for each solar unit purchased. For a solar Tl Gead  Nesd  Ded Mt
unit purchased during the year 2006 or 2007, the Federal Government Energy policy gives a 30% tax credit. The il
retail value of IAUS’s solar unit is $30,000. The federal tax credit at 30% of $30,000 equals §9,000. The tax credit Era by - . = " =
is a dollar for dollar credit. It is not a deduction, The maximum credit that can be taken is §25,000 plus 25% of the " - - " -
remaining balance of taxes owed. However, this credit can be used one year back and 20 years foreword. L "
Solar Tax Iustration: .
Let's say a person pays an average of $50,000 Federal Income Tax each year. This person purchases five lenses for Tou e - = - - -
& total down payment of 345,000 dollars in 2006. When this person files his 2007 taxes, he can use/deduct $25,000 Do L T T
plus 25% of the remaining balance (of $25,000) which comes to §6,250 (0.25 x $25,000). The total tax credit for /V e W me mas s mas
2007 is $31,250 ($25,000 + $6,250). Therefore $31,250 of the $45,000 invested is retumed in a tax credit for 2007 S
leaving enly $13,750 un-credited of the 545,000 invested. However, in the same 2007 filing, this person can also 1 e
take up to ancther $25,000 in tax credits plus 25% of the remaining balance of taxes owed for the year 2006, This fremimbes Mmoo e
optien eredits and returns the remaining £13,750. When necessary, any excess credit can be taken when filing for
suceessive years, for up to 20 years foreword.
[T ———
Depreciation ’ T e e Vo 1 s
Half of the tax credit ($4,500) must be subtracted from the $30,000 dollar purchase amount when using it to
caleulate depreciation of the equipment. Therefore, only §25,500 of the $30,000 value can be depreciated. This
can be taken over a period of six years, How does depreciation work? It is based wpon what income tax bracket the
buyer falls info. For example, if the buyer is in a 30% income tax bracket, 30% of $25,500 (which amounts to
$7,650) can be taken off from the buyer’s personal taxes over a petiod of six years. The percentage of the §7,650
that can ke taken in each year is broken down by the IRS in the following sequence:
Yearl 20% 81,530 "I s cnamoers
Year2 2% $2.448
Year3 19.2% $1,468.80 L
Yeawd  11.52% 83128 53'
Years 11.52% $881.28 e
Year6 5.76% $440.64
Neldon Johnson wrote PLEX 531
* |AS Dep. 161:1-11, 15-18; 163:17-165:9
1 e

6/22/2018
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18

Specifically, Depreciation

it It Geuld Work For Jim in the Firs| Year

TAX BENEFITS FOR JIM
Preparad by Greg Shepard: Chief Divecor of Operafions at
RaPowerd
B01-698-2284 greg@vfsmail. cam

. Make your upiront payment of $43,250 this year

2. Than in May when you gt your tax refund, give us doubls yaur
upfeant money plus 70% of your 2008 rafund If any. You pocket
the restand that could be sround $70K,

8. Then use Ihe same straltegy in the following years unfi yaur

‘Example Based on Approsimate ‘Yearly Federal Taves:

1. Jirm pays SB4Hyr gaing back ko last yr, s yr &next 5 years,
2. Muliply 54 7 = $586K ey e
3, Mulliply $588K % 0007 =412

4, This formula maans that o eplimize Jin's Tax Benelits, he
shoud purchase 412 sofar lens systems.

5. Purchese prica is $3,500 per system

6 50 53,500 X 412 = §1,442.000

7. The: Do Payment is $1,050 Per System

8. 501,050 X412 = $432,600 for the Down Payment

8, However, we only require 10% of the Down Paymea! upfront
0. S010% of $432,600 = 43,260

1. The betance of the Down Payment s paid as you yse the
sysbems far your taxes.

12. The balanos of your Purchass Price I paid through the
Fevenus ganeralad by Ihe sale of power of Jim's systems,

o payment is fully pald,

4. W or soms reason, your income becomes less, Ehen just pay for
he syslems aclually used using the 0007 formua or carry forward
anather year or bwo,

Jim's Tax Benafis fiom the ARRA Passed by Conaress:

. dim gets a 30% lax credit. Systems placed in service fis year,
2. 50 30% of §1,442,000 = $432,600 In tax credits

3. Tha RS stales that solar tax credils can be cared back one
year and forvard 20 years. Therefors, Jim could amend his 2010
faes, Uss S0 lax medits this year and carry forward e rest tha

next five years.

4. Use IRS Tax Forms 3468, 3600 and page bwo of tha 1040 /
Farm

&, This year the IRS allows 3 100% Banus. Depracialion of new

sclar squipment purchases used In a busnass,
8. Take half of the tax credit = $246,300 and subtract that from tho

non
ONE o Lp

purchiase pricec$1, 442,000 minug $218,300 = $1 225 700;
depraciats this amount this year,

your 1040 Form.

8. DeprecialionMOL can go back two years and carried farward
104 yoars

9. MET EFFECT: The $1,225,700 depreciation and the $432,600
n tai eredits should bs enough to zer out your 2010 threugh
2016 faderal v and also give you a 5% Utah Slate lax benefit,
Also, your 2008 taxes, If amendsd, may give you a sizsble ralund,
Allin all, for your fotal dewn payment of $432,600, Jim could gl
back or save a lotal of nearly §700,000.

7. Use IRS Foms 4562, Schadide G and then the first paga of /

19

And Solar Energy Tax Credits.

S x Credit to ants

The person buying a solar unit receives a $9,000 tax credit from the IRS for each solar unit purchased. For a solar /

unit purchased during the year 2006 or 2007, the Federal Government Energy policy gives a 30% tax credit. The
retail value of IAUS’s solar unit is $30,000. The federal tax credit at 30% of $30,000 equals $9,000. The tax credit
is a dollar for dollar credit. It is not a deduction, The maximum credit that can be taken is $25,000 plus 25% of the
remaining balance of taxes owed. However, this credit can be used ane year back and 20 years foreword

Solar Tax Tlustration:

Let’s say a person pays an average of $50,000 Federal Income Tax each year, This person purchases five lenses for
atotal down payment of $45,000 dollars in 2006. When this person files his 2007 taxes, he can use/deduct $25,000
Pplus 25% of the remaining balance (of $25,000) which comes to $6,250 (0.25 x $25,000), The total tax credit for
2007 is $31,250 ($25,000 -+ $6,250). Therefore 31,250 of the 345,000 invested is returned in a tax credit for 2007
Teaving only $13,750 un-credited of the $45,000 invested. However, in the same 2007 filing, this person can also
take up to another $25,000 in tax credits plus 25% of the remaining balance of taxes owed for the year 2006. This
optien credits and returns the remaining $13,750. When necessary, any excess credit can bs taken when filing for
successive years, for up to 20 years foreword.

Depreciation
Half of the tax credit ($4,500) must be subtracted from the $30,000 dollar purchase amount when using it to
calculate depreciation of the equipment. Therefore, only $25,500 of the $30,000 value can be depreciated. This
can be taken over a period of six years, How does depreciation work? Itis based upon what income tax bracket the
buyer falls into. For example, if the buyer is in a 30% income tax bracket, 30% of $25,500 (which amounts to
$7,650) can be taken off from the buyer’s personal taxes over a period of six years. The percentage of the §7,650
that can be taken in each year is broken down by the IRS in the following sequence:

Yearl 20% 81,530

Year? 3204, §2.448 ‘Mun b champers
Year3 19.2% $1,468.80

Year4 11.52% 888128

Year 5 11.52% $881.28

Year6 5.76% $440.64

Neldon Johnson wrote PLEX 531
e |AS Dep. 161:1-11, 15-18; 163:17-165:9

EpEE

[T

[T

T e Ve 148 Al

6/22/2018
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TAX BENEFITS FOR JIM
Preparad by Greg Shepard: Chief Divecor of Operafions at
RaPowerd
B01-698-2284 greg@vfsmail. cam

‘Example Based on Approsimate ‘Yearly Federal Taves:

1. Jimn pays §B4Klyr gaing back ko last yr, hls yr &ne § years,
2 Mulliply 84 7 = 586K

3, Mulliply $588K % 0007 =412

4, This formula maans that o eplimize Jin's Tax Benelits, he
shoud purchase 412 sofar lens systems.

5. Purchese prica is $3,500 per system

6 50 53,500 X 412 = §1,442.000

7. The: Do Payment is $1,050 Per System

8. 501,050 X412 = $432,600 for the Down Payment

8, However, we only require 10% of the Down Paymea! upfront
0. S010% of $432,600 = 43,260

1. The betance of the Down Payment s paid as you yse the
sysbems far your taxes.

12. The balanos of your Purchass Price I paid through the
Fevenus ganeralad by Ihe sale of power of Jim's systems,

Jim's Tax Benafis fiom the ARRA Passed by Conaress:

. dim gets a 30% lax credit. Systems placed in service fis year,
2. 50 30% of §1,442,000 = $432,600 In tax credits

3. Tha RS stales that solar tax credils can be cared back one
year and forvard 20 years. Therefors, Jim could amend his 2010
faes, Uss S0 lax medits this year and carry forward e rest tha
next five years.

4. Use IRS Tax Forms 3468, 3600 and page bwo of tha 1040
Farm

&, This year the IRS allows 3 100% Banus. Depracialion of new
sclar squipment purchases used In a busnass,

8. Take half of the tax credit = $246,300 and subtract that from tho
purchiase pricec$1, 442,000 minug $218,300 = $1 225 700;
depraciats this amount this year,

7. Use IR Forms 4552, Schadids G and then the first page of
your 1040 Form.

8. DeprecialionMOL can go back two years and carried farward
104 yoars

9. MET EFFECT: The $1,225,700 depreciation and the $432,600
n tai eredits should bs enough to zer out your 2010 threugh
2016 faderal v and also give you a 5% Utah Slate lax benefit,
Also, your 2008 taxes, If amendsd, may give you a sizsble ralund,
Allin all, for your fotal dewn payment of $432,600, Jim could gl
back or save a lotal of nearly §700,000.

And Solar Energy Tax Credits.

It Could Jimn the Fiest Year

1. Make your upfront payment of $43, 250 this year

2. Then In bay when you get yaur teo: refund, give us double your
upfront money plis 70% of your 2003 refund IFany. You pocket
the st and that could be round 370K,

3. Then usz the same strategy in the following yesrs unfi yaur
down payment s ully pald.

4. Iffor some reason, your Income becomes lass, then just pay for
the systems asiually used using the 0007 formula or carry forward
analher year or bwo,

20 ___m
Defendants told customers they could buy
“lenses” and claim tax benefits.
= PLEX1 = PLEX 70A = PLEX 177 = PLEX 236 = PLEX 352
= PLEX5 = PLEX 83 = PLEX 179 = PLEX 239 = PLEX 423
= PLEX 10 = PLEX 84 = PLEX 182 = PLEX 240 = PLEX 424
= PLEX19 = PLEX 85 = PLEX 184 = PLEX 241 = PLEX 476
= PLEX 20 = PLEX 88 = PLEX 205 = PLEX 242 = PLEX 494
= PLEX 24 = PLEX93 = PLEX 206 = PLEX 243 = PLEX 501
= PLEX 25 = PLEX 108 = PLEX 207 = PLEX 244 = PLEX 504
= PLEX 29 = PLEX 109 = PLEX 208 = PLEX 245 = PLEX531
= PLEX 30 = PLEX 109A = PLEX 209 = PLEX 246 = PLEX 532
= PLEX 34 = PLEX 112 = PLEX 210 = PLEX 247 = PLEX 597
= PLEX 40 = PLEX 115 = PLEX 212 = PLEX 248 = PLEX 732
= PLEX 43 = PLEX 133 = PLEX 213 = PLEX 249 = PLEX 733
= PLEX 48 = PLEX 135 = PLEX 214 = PLEX 250 = PLEX 764
= PLEX 49 = PLEX 136 = PLEX 216 = PLEX 252 = PLEX 777
= PLEX51 = PLEX 139 = PLEX 219 = PLEX 261 = PLEX 796
= PLEX 52 = PLEX 142 = PLEX 220 = PLEX 263 = PLEX 832
= PLEX 56 = PLEX 149 = PLEX 221 = PLEX 278 = PLEX 903
= PLEX 62 = PLEX 150 = PLEX 222 = PLEX 309
= PLEX 70 = PLEX 152 = PLEX 232 = PLEX 347
2 o

6/22/2018
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22

Defendants told customers they could buy “lenses” and
claim tax benefits.

= Oveson Testimony, Trial Tr. 377:21-378:3

= Rowbotham Testimony, Trial Tr. 928:14-929:10; 957:17-19
= Williams Testimony, Trial Tr. 1022:4-14; 1099:16-1102:15
= Olsen Testimony, Trial Tr. 1089:21-1090:15

= PLEX 682, RaPower-3 30(b)(6) Dep., 155:4-166:18
= PLEX 685, R. Gregory Shepard Dep., 250:13-251:13

= PLEX 687, Robert Aulds Dep., 42:11-44:22; 54:15-55:14;
57:17-60:15

= PLEX 688, Roger Freeborn Dep. 71:2-20

= PLEX 689, Peter Gregg Dep. 127:19-128:8; 136:4-6, 10-14;
137:3-12; 147:5-148:10; 149:1-7

= PLEX 693, Frank Lunn Dep., 164:12-171:1

In order to qualify for depreciation, a
customer must be in a “trade or business”
related to the solar lenses, or holding the

lenses “for the production of income.”

26 U.S.C. § 167

6/22/2018
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Defendants Knew Customers Had To Be In a
Trade or Business To Claim Depreciation

3 I the &
Rapunger &5 e tn e usa Subscribe lo Newsletier | Documents | Cortact Us | Back Office Login |

SN DISRUPTIVE ENERGY
TECHNOLOGIES

% ST
e @ W & OO0

=y ":\ s
‘
Frequently Asked Questions

4. What are the depreciation requirements?

To be depreciabie, the property must meet all of the following requirements® (Our RaPower3
solar thermal lenses easily meet these four requirements) 1. It must be property you own; 2 It
must be used in your business or income-producing activity, 3. It must have a determinable
useful life; 4. It must be expected to last more than one year after being placed in service

Plaintiff
Exhibit

1

Defendants told customers that
customers were in a
“trade or business”

6/22/2018
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Defendants Told Customers They Were in a
“Trade or Business”

Ra3 ActivelPassive Status '
1 massage

Greg Shopard y -
pard <gragfEbfemail.com> Wod, Feb 2, 2011 at 1:14 PN

To: undisclosed-recipionts

SR

To qualify for the huge Depreciation fedaral tax be

et nefit, your CPA will want to know I this was an invest t WO, IT IS NOT.
nc:asnan.u.:fmm E.gi’;“" SYSTEMS AND THIS IS A BUSINESS, Next, the GPA will ward 16 knony s

YUURWTM CRMENTW. L TIVE. IT MUST BE FOR YOU TD GET YOUR DEPRECIATION ON TOP OF

Attached ks a statement " .
TAX BENEFITSIFINER %Km""m'“" ke & copy. This statemont is also oh the RaPowerd.com websile under

Plaintiff’

Exhibit
»

“Trade or Business”
Frank Lunn
From:
Sont:
To:
Subject
TO ALL: THE THIRD AND LAST E-MAIL TODAY THAT | DEEAL OUT AND KEEP 1T 1M YOU!
RAPOWERS FILE
Frank Lsn
[ g Shepand 4 pregh
sen T, Weversar 07, 20
Subleet: R Vil T By
Tinal It Alan: She states, "Th 1 iboy d
therefore, according to the and rental t (We say
purchasa n P vity with 1 material
' This means, to (his auditor, the depreciation cannat be allowed.
This auctor sooms 1o be unawaze that the energy bush liilovel
s eturato it billions of invelved in notwork or and are
iotion bansfits, You can'tsingle this txpayer out. Again, 1 eite the Anderson Tnx Attorney
4 simply, if you do most of the work in the businessusing the RaPower-3 energy cquipment, any
il yo i cnbe limitat
connection with your business will be considered participation. Ina multi-
level maetin ation would include any octivity fo ivity of other
il ini ivatis individuals. Other
ways isines i quipment,
negotiating sale and distrib f energy, cosls, among others.
Right now, the programs geared (o foster and ofenergy
sources, RaPower-¥'s equipment could allow you to enicr the energy market and capitalize n those govemment
incentives.”

6/22/2018

14



Case 2:15-cv-00828-DN-EJF Document 412 Filed 06/22/18 Page 15 of 102

Defendants Told Customers They Were in a
“Trade or Business”

Steven Carver

From: Greg Shapard [greg@rapower3.com)
M . November 11, 2013 8:07 AM

Sent: landay,

Subject: Ra3 Audit'Appeal Great Info
Plaintiff
Exhibit

TO ALL: This was just sent to me. IMO, this is a great approach and strategy. Regards, Greg

3 significant issues Rick Jameson emphasizes -

#1. This is leasing "personal property” which is not considered passive at all - no need to worry

about establishing involvement and time spent (for this qualification). We buy and own the lenses (personally)
and do business with them by leasing them. [Unless, someone has their business buy the lenses (where other
people are involved).)

#2. We should not consider ourselves in an "energy” business. We are buying lenses and leasing them - THAT
is our business - LEASING - NOT producing energy, though we lease the lenses because they produce heat
(which qualifies for the credit). And our lenses are "Placed in service” as they are part of a solar energy
system, extra backup equipment, in line to be zdded, etc., ie: in a state of readiness, and are also used
currently for advertizing purposes. They qualify because they can and will be used to produce heat. They do
not need to produce

electricity (ever).

2013

28
Defendants Told Customers They Were in a
“Trade or Business”
Eg_m &5 e tn e usa | Subscsibe to Newsletter | Documents| Contact U | Back Offce Login |

DISRUPTIVE ENERGY
TECHNOLOGIES

X INBACTI
= "Q{’/l

|
Frequently Asked Questions

10. There is also the Anderson tax attorney opinion letter. Since the Kirton-
McConkie memorandum is newer, should | just use that one or use both?

Use both. The Anderson tax attorney opinion letter is your best resource In claiming your
depreciation. You let IAUS use your lenses for advertising purposes and did so by the Bonus
Referral Contract with your compensation tied to the gross sales of IAUS (Intemational
Automated Systems). This means you were using your lenses for a money making purpose
Therefore, your lenses were "placed info service” under the guidelines for Depreciation, which
are different than the "placed into service" guidienlines for your tax credit

Plaintiff
Exhibit
1

29

6/22/2018
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30

Other Examples of Defendants’ Statements that
Customers are in a “Trade or Business”

PLEX 1

PLEX 32 = Additional Statements made by Neldon

PLEX 43 Johnson

PLEX 93 — PLéE)2(0681, IAS Dep. 162:1-165:9; 171:10-

173:

PLEX 125

PLEX 214 = Additional Statements made by R. Gregory

PLEX 294 Shepard

PLEX 348 - PLE_X 685, _Shepard Dep. 148:21-149:25;

PLEX 492 243:11-244:3

PLEX 496 i

PLEX 499 = Additional Statements made by Roger
Freeborn

PLEX 501 — PLEX 688, Freeborn Dep. 47:24-53:18

PLEX 532

Defendants Knew, or Had Reason To
Know, That Their Customers Were

“Buying” Tax Benefits and Were Not in
a “Trade or Business.”

6/22/2018
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Defendants knew that their solar energy scheme was and is an
abusive tax scheme based on common red flags

* The goal was to eliminate a customer’s tax liability

= Customers did not and would not earn income from
their solar lenses

= Neldon Johnson retained control of the “business”

= Defendants used illusory contract documents

32 S

Defendants’ Goal Was To Eliminate a

Customer’s Tax Liability

17
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34

11

1z

13

14

15

16

17

Johnson Wanted Immediate Tax Benefits

620
—
Johnson to have

Q. And why was 1t important to Mr.
an opinion that the lenses were placed in service sooner
rather than later?

. He wanted his clients to be able to take the

depreciation bensfits and those 179 deductions immediately

upon purchasing, as oppossed to when it started actually

producing energy.

= Jessica Anderson

35
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Goal = To Eliminate a Customer’s Tax Liability
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Goal = To Eliminate a Customer’s Tax Liability

A T N = T P

Find Out How |
YOUR |

Fed Income Tax = Solar

Earn $$ From Your Fec[era] Income Tax
0% of Your Own $$ Invested T

WWW.IAUS.COM H

Ra3 013993

37

Goal = To Eliminate a Customer’s Tax Liability

Turn Your Tax Liabilities Into Assets
Calculate How Many Lenses You Need

W ettt v 4 0y o oty a5t ey 5 o deemring b iy e vl ey S iy 2014
mmsimice o profita I po plam § rght o ey be skl I cem 3u pew laves whis iz you solar buness n deteraneg the member of ke pou

Whoukd gurchan, you may Wikh 18 TRmE Fou WPSmSH, UG oul e Lans. Cakutalar, regaust & bee guste, ur Ox he mafh an yeut men s described o the

oo of tan page

Mate: Ta find ul wived yusr 2013 taxen were. 00 to e 01 of jwar 1013 1040 Farm. Gusdelves for 8014 mapected farss: Arw yow making sbect the same au laat
ywar, lack af your VTD (Year b Dabe puy shbl. or svest with pour lax praparst

Lens and Tax Benefit Calculator

Cboalae yimm e swsbd 6 i 1 prshims Baved om swit bua's s e rs s mge oty alich =i sond s tha
e P ——

RaPowerd Tax Banefll Saloulanss

“

Taur 7014 Propecied Tases

Vour Tax Rate Bracket fia. TR, JOW, 2%, SE%, 578, S8, LI

7 Raowerd Solar Thermal Lesses

Plaintiff
dowen
15rs payment) Exhil.lt
YOu GET: 7,350 Dusiness Csergy bvestment Tax Cre 20
VOU GET: 55,206 NOL Tax Lavings wver § ywany®
US-001667

¥OU GET: In Anmusl Revenus B 35 prasa®®

uUs001667

6/22/2018
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Goal

12082017

g

[ 1]
-

wd  Backolfes Logn

To Eliminate a Customer’s Tax Liability

FILL IN THE YELLOW BOXE!

e TN

Recommended to Buy:

Your NET Gain after Tax Returns:

72
$28,800

RaPower3 Saar Tharmal Lenses™

You can use TV meney 00 @ cruise. pay o debt
give 10 your spouse. okt

step 1 wuy:
stepz You Fay Now:
s 3 “our Gt In April;
step 4 You Fay In April:
Staps You Get Evary Year:

T2
7,200

$75,600

$36 600

AP o Tharmal Lonags

Dot 15 days ron purchins.

M FRO8I3) ST IR Tax OB OTGT

Dt it 12 moeiha of purcease

(A3 NET Resiual Roreal Incamal™

Dec. 2017

Wour Total Rental Incoms:

Yo WET Financial Gain by Api:

Fetwm an yous momey lry Ape:

Your Total NET Financial Gain atier 30 Years:

$28,800

400.00%

$61,200

INET over a0 88

[T Er———————

W yonr Tax Reshm)

[1ax bonafin plus Bental profts)

Plaintiff
Exhibit

1

] IS
_ o o . o o
Goal = To Eliminate a Customer’s Tax Liability
STRATEGY: Most people don't know what their taxes will be exactly, but they can make an estimate. Let's say your txes are going o
e between $10,000 and $14,000 for 2013, The best strategy s to order a conservative number now like seven fenses in this
example. This a good sirategy because of the upfront cost of $105 per lens. So seven would be $735 payable by October 15th. Then in a
couple of months when you can get a more exact idza of your taxes, you can buy several more lenses at the bigger upfront cost if they are,
in fect, needed.
Good Luck, Greg
) exugy_[4el
Greg Shepard wm_Olsen
RaPowerd oure;_B=10-1s
4035 South 4000 West Denise W. Thomss, CRRRPA
Deseret, UT 84624
WL TADOWET3.C0Mm
39 e

6/22/2018
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Goal = To Eliminate a Customer’s Tax Liability

RaPuawver3
This is Really Something!

Michael just ordered his RaPower3 Solar Thermal
\ ‘ Lenses this moming. He needed $32,000 in tax

credits between 2016 and 2017 to zero out his taxes

for those years. So, he ordered 30 of our commercial
b Solar Thermal Lenses with a deposit of only $3,000.

Next April, he will finish paying us from his tax refund
and get $31,500 in solar tax credits. That is enough
to pay in-full the down payment for his solar lenses,
plus put a whopping $12,000 in his pocket for a 60%
return in less than six months!

In addition, Michael will only need to purchase six more commercial solar lenses to
qualify for a 24 S

-7 Home Energy

System absolutely free

You can do this too!
Wiether you need $3,200, $32,000 like Michael, or even $320,000 in tax credit, we Plaintiff

can make it happen for you, Here's how: Exhibit
122

= Contact Greg Shepard (greq@rapower3.com) or Matt Shepard
(matt@rapowerd. com).
= QOrcome to a RaPower3 Energy Forum to find out more (see details below)

41

Goal = To Eliminate a Customer’s Tax Liability

= Defendants made clear that the goal of buying solar
lenses was to “zero out” a customer’s tax liability.

— PLEX 20, 24, 40, 158, 438 at 2, 490 at 9-10

* The amount of the down payment is identical to the
amount Defendants tell customers they can claim as
a solar energy tax credit.

— PLEX 20 at 2, PLEX 532 at 3

6/22/2018
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42

Goal

= Other Examples:

— PLEX48,atl

— PLEX 85, at3

— PLEX 133 at1-2

— PLEX 207 (“With this program you are awarded the ...
Electric gets, i.e., pay no federal taxes. In fact, full [par]ticipation makes you tax free till
[sic] 2020.")

- PLEX 214

— PLEX 220

— PLEX 438 at2

— PLEX 501 at 2

— PLEX 531

— PLEX 674

- PLEX 718

= PLEX 579, Neldon Johnson Dep., vol. 1, 247:11-248:12
= PLEX 581, IAS 30(b)(6) Dep., 162:1-165:9

= PLEX 685, R. Gregory Shepard Dep., 239:16-240:10
PLEX 688, Roger Freeborn Dep., 71:2-20

PLEX 693, Frank F. Lunn Dep., 188:18-189:20

= To Eliminate a Customer’s Tax Liability

tax privileges that General

6/22/2018

Mission Accomplished!
|2011J

sy — Ieteenal Rewinue Sene {9¢

1040 U S Ind!\nduali come Tax R t rrl

OLSEN

M Laslsaime

OLSEN

ExHBr |20

7 Wages, s2lanes

43

7 161,474,
Income a Taxable nte: . ._8al
|z =
Aach Forn() . By | 92a
ere. Alsd | ekl ) i
H s :?1"1_559 . state ard local income taxas o 1,875,
i tax wag withheld, 11 Almany récens . . o L 11
" 12 Busmess income or "If»m Abtach Schadude C or C-EZ e 12 =416, 871
2ad ol 53 Other ars from Form: @ (] 3800 b L] 80 < 153 | 7,531,150
}g%l;:e;old. 54 47 throuah 53. These are your tolal credits e 54 |
- ' 55 Subtract § 1 from hne 46, 1f ins 54 15 more than line 46, enter -0. * 55
Payments 82 Faderal ncome Lsx withheld from Forms W2 and 1092 .., 24,882.] |
72 Addlns 5253, 593, & 657, Toees e veur tolalpmls ... L7z 24,862,
Refund 721 hne 7213 maee than ling 67, ot bne 5 from Ding 72, rm_.-.l-e..—n o 73 24,862,
7da Amount of ine 73 you want refunded to you. If Farm EBS8 is atischad, check here & UI 74a 26,862,
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Defendants Knew That Customers Did

Not, and Would Not, Earn Income From
Their Solar Lenses

Defendants knew that, to be in a trade or business, a customer
had to expect to make money.

INTERNATIONA AUTOMATED SYSTEMS B
326 NORTH SR 198 i /80
SALEM, UTAH 84653 A

This bonus program makes certain that each purchase was made for an economic
reason. This reason would be such that anyone would see the value of the transaction as
Lo its economic values beyond just a tax savings. ==

Ra3 Preston's Questions

2 message(s)
Date: Mon Sep 23 2013 07:07:05 GMT-0600 (MDT) ExHBT | Lo
From: Greg Shepard wm_Olaen
gg prestonf@gmail.com : pare: B0 -1
4 Dasisa M. Thoma, CRARPR
ID: 1414ac¢3709655d1
Greg. Do you know since T am being audited if 1 bought more Jenses this year would my tax benefits be denied ically? 'M PRETTY

SURE THAT EACH YEAR IS LOOKED AT SEPARATELY. LENSES PURCHASED THIS YEAR SHOULD BE PRODUCING
REVENUE AND ELECTRICITY AND THIS IS WHAT THEY WANT.

5 e

23
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Defendants knew that, to be in a trade or business, a customer
had to expect to make money.

From: Greg Shepard <greg@rapower3.com>
Sent: Friday, February 19, 2016 10:16 PM
To:

Subject: Ra3 New Oregon Audit Info

1. The Two culprits in the Oregon audit are Rod and Genevieve. They believe we have a tax avoidance scam
and they are going to do everything they can to make you pay. They do not believe our technology is real.
They don't understand the principle of R&D. Therefore, they want results now; meaning income. Since we
have no income yet or proof that our towers are up and running, they have gone to a new ploy which is
classifying your solar business as a hobby, (it's an IRS term and classification) This classification would deny
your tax benefits. When there is no income over a long time, it can be classified as a hobby and thus denying
tax benefits. Finally, there were several communications with Sheryl Dekker who accused IAUS/Neldon

46

So Defendants Told Customers to Expect Income

* Rental payments from LTB

= Bonus payments (only on lens purchases made
before July 31, 2014)

47 e

6/22/2018
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Defendants Told Customers to Expect Income

Frank Lunn

Fram: Greg Shepard <greg@rapowerd.com>
Sent: Thursday, November 07, 2013 7:24 PM
Subject: Ra3 Vital Tax Info

In analyzing an Auditor's Proposed Report, I'm sharing my following thoughts:

B. Taxpayer is unable to establish the ability to generate income form the solar panels (lenses) purchased.

My Response: First, when you start a business, you are net required to generate income right away. especially
with innovative technology. It is standard to give the taxpayer sume time to generate income. Rental and
Bonus income should start in 2014.

ke
EXHIBIT ND, _ e
FORIDENTIFICATION
oate: & - [, R LP

48 .

Defendants Told Customers to Expect Rental Payments

12082017 Businass opportunity

‘Shopping Cart

Search
@ isamia) - $0.00
a n;er [PP————————
v Home | WishLst(0) My Accound  Shopping e Checkaut
Hame » Buainean ogporhuny

Business opportunity

Being & RaPower3 Team Member is much more than just getting tex credits.

Rental In
» Your Purchase: Each lens you buy yields you $150 & year for 30 years in Rental Income, which equals a total of $4,500. Out of the $150
Rental Income, $135 goes io pay off the Balance Due you owe on your lers and $15 goes to you every year for 30 years. This leaves you with
a NET profit of $450 for every solar lens you own.
» Just For Fun: How much would you make in rental income per year and over 30 years, if you owned a iotal of 50 solar lanses? (See answer at
bottom of page).

Plaintiff

Exhibit

T24

a9 e
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Defendants told customers about “great progress” on their purported
technology to create the expectation of rental payments.

= November 2006: “IAUS has a goal to put up 50
additional Solar Pods before year’s end.” PLEX 93

= Throughout: both Neldon Johnson and Greg
Shepard told visitors to the sites about the “progress”
of the purported technology.

* Throughout: Greg Shepard emailed customers about
the “progress” of the purported technology.

= March 2015 and May 2017: “This year is our year.”
PLEX 10; G. Shepard Dep. 306:2-310:11

50 __ S

While at the same time,
Defendants made excuses for never delivering.

15 YEARS IN THE MAKING

IAUS RESEARCH AND DEVELOPMENT HISTORICAL TIMELINE =

2011 2012 2013 2014 2015

Long-tarm seasoral and stross fiokd-foating on towers and lonses.

Tasting on Pipe-ess Heat Exchangss snd Heat Collection systems _

034: N CNC pipm cuter dell-
sl i high. 2005 A8 ports for C5P an CPY
il 0lar towers have been ctandard-

ard wnd 4 CNC maschines have

018 Fige v
traabers for the 3¢ cutter and  commercis products.
SRR RETAD e " Pipe beader i sutonated
L S
1000 the sirw of plped st 1o sl in parts fabricatics, 074 A ik demo plant wan, 291 Manutaciuring protacely
hewt anchangers). Thin
Irage Breaksieough ot A vg-

w
2001 CNC Lathesecsive new  ShOWEESE the RancBonabty of

ey e ot it e, et
. coveo i -
——— 2 A eevviemuic
St 4 0 e k. Do frws i " by o
L g Huction of comgonents snd parn.
i ULE: N CNC
et ot st
2004 oty b e G
T v s stk gl N G Exvigir_ 7% 1
e . 30LE i order be evtablith scc o weale concantrined P model WIT: M
o e by i ke - oot s i v e Yl § 47
eniimamental coniders. 409 o cifics companents - o e . CitiCourt, LLC
o were tnceived by bid siomg wth  anarlind. e i
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Defendants Knew that Customers Have Never Been, and Would
Never Be, Paid Rental Income

= Defendants knew that they had no contracts to
generate income for solar lens owners

= Defendants knew that they had no operational
technology that could make a contract possible

= Defendants knew, as they promoted the solar energy
scheme for the past 10 years, that no customer has
been paid rental income for the use of his lenses

52

“What if . ..."

From: Greg Shepard <greg@rapower3.com>
Saturday, December 21, 2013 1:42 PM

Aaron Mayer <visionelectronicsl@gmail.com>; Bill Herzog <cbherzog@aol.com>; Bob
Tilden <rt@tnns.org>; Brandon Hart <brandonlhart@gmail.com>; Brian Zeleznik

Sent:
To:

Subject: Ra3 Audit/Appeal Update

TO ALL: It appears the IRS has slowed way down in the number of audits being initiated in the last 40 days.

Only one or two.
What if we do produce electricity?
What if we gain revenue from power produced?
What if rental fees start being paid?
What if bonuses start being paid?

53

6/22/2018
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Defendants Knew That They Had No Contracts That Would
Generate Rental Income For Customers

= No contracts that would result in the sale of electricity

— Defendants knew that they did not have an
Interconnection Agreement, and would not get one

— Defendants knew that they did not have a Power
Purchase Agreement, and would not get one

= No contracts that would result in a customer being
paid money for any other use of his lens

55

Defendants Knew or Had Reason to Know That, to Sell Electricity,
They Would Have to Obtain an Interconnection Agreement

= No Power Purchase Agreement or Interconnection
Agreement even though Defendants knew they needed
those agreements

— PLEX 411, at 10-11
— PLEX 412, at9

— PLEX 413, at6

— PLEX 414, at 10

— PLEX 415, at 7

— PLEX 416, at 7

— PLEX 526

— PLEX 901

— Johnson Testimony, Trial Tr. 1990:13-16

6/22/2018
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Defendants told customers that they would
soon interconnect to the grid.

32205 RaPower3 News

RaPewerd &wansun
ologes

Diaruptivy Encigy Toct | Sutworite o Mewsletter | Doouments | Contact U | Back Office Login |

DISRUPTIVE ENERGY
- TECHNOLOGIES

Falkow and shars: @ mm 55 m :

RaPower3 LLC’s concentrated solar power (CSP) test project in Delta, Utah is now ready for the next step and is
working with a local utility to get the system connected to the grid. Connecting equipment has been delivered and
a crew is working on installing the equipment according to utility requirements.

Plaintiff
Exhibit

57

No Possibility of an Interconnection Agreement

* The requirements are extensive, technical and time-
consuming.

— PLEX 196; PacifiCorp Dep. 82:1-97:12

= But Preston Olsen testified that Defendants told
customers that, because renewable energy has
statutory priority, it would not be difficult to put energy
on the grid.

6/22/2018
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No Possibility of a Power Purchase Agreement

= Shepard Dep. 204:15-207:8

A. ... Since 2010 | have tried to

put my own projects together.
RA3 TEAM MEMO #25

Q. Who have you negotiated
power purchase agreements
with?

A. | haven't negotiated any yet.
Never got that far. Every time |
got close, they wanted to see a

SOG0er 3 power project up and running. . . .
Ly And we didn't have that running
yet.
28 s

No Possibility of a Power Purchase Agreement

PLEX 509
Video 12_4_38-5_15
Video 18_4_09-4_25

59

6/22/2018
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Customers Have Never Received Rental Income
From Their Solar Lenses

= No customer has received any “rental” income from lenses for any purpose
— PLEX 142
— PLEX 159
— PLEX 341
— PLEX 796

— PLEX 579, N. Johnson Dep. 239:14-17

— PLEX 581, IAS 30(b)(6) Dep. 98:24-7

— PLEX 673, LTB 30(b)(6) Dep. 73:15-74:21

— PLEX 682, RaPower-3 30(b)(6) Dep., 80:16-18, 82:10-83:4
— PLEX 685, R. Gregory Shepard Dep., 129:17-131:2

— Rowbotham Testimony, Trial Tr. 933:19-935:16
— Williams Testimony, Trial Tr. 1000:9-1001:7
— Olsen Testimony, Trial Tr. 1074:8-1078:16; 1086:12-1087:6

— Jameson Testimony, Trial Tr. 1238:3-24; 1241:6-11; 1241:17-1245:1; 1280:21-
1282:20; 1310:18-1312:9

— M. Shepard Testimony, Trial Tr. 1406:12-1407:2; 1574:21-1575:14
— G. Shepard Testimony, Trial Tr. 1734:9-1738:23

60 e

Defendants’ Purported “In Kind” Payments Show Their
Desperation, Not That Customers Earned Income

SPECIAL MEMO 3-27-18

RaPower3

Rental Fee Payoff

Plaintiff

Exhibit
796

61 e
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Defendants told customers to expect bonus money

Franlc Lunn
e

Fram: Greg Shepard <greg@rapowerd.com>
Sent: ‘Thursday, November 07, 2013 7:24 PM
Subjoct: Ra3 Vital Tax Info

In analyzing an Auditor's Proposed Report, I'm sharing my following thoughts:

B. Taxpayer is unable to establish the ability to generate income form the solar panels (lenses) purchased.

My Response: First, when you start a business, you are not required to generate income right away. especially
with innovative technology. It is standard to give the taxpayer some time to generate income. Rental and
Bonus income should start in 2014.

EXHIBIT ND, _ e

FOR IDERTIFICATION
oate: & - [, R LP

o I

Defendants Knew that Customers
Would Not Be Paid Bonus Money

* |AS has not sold lenses — or anything else — since
2010.

6 o

6/22/2018
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Customers Have Never Received Bonus Money

= No customer has received

“bonus” monies — PLEX 579, Neldon Johnson
— PLEX 10, at 3 Dep., vol. 1, 230:4-11
— PLEX 48, at 1 — PLEX 685, R. Gregory

PLEX 61, at 1 76:23-82:18; 93:17-94:13

PLEX 70A, at 1

— Olsen Testimony, Trial Tr.
PLEX 151, at 1 Olsen Testimony, Tria

1087:7-12; 1098:20-1099:6

PLEX 217 — M. Shepard Testimony, Trial
PLEX 246 Tr. 1574:16-20

PLEX 283, at 3 — Johnson Testimony, Trial Tr.
PLEX 465 1959:18-21

Defendants Knew That

Neldon Johnson, Not The Customer,
Controlled The “Business”

6/22/2018
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Neldon Johnson Retained Control

= Johnson controls all terms of the transaction.

= Customers do not negotiate the terms, including price of their
purchase.

= Customers do not take possession of their lenses.

= Defendants tell customers how little effort they will be required
to expend in their “solar lens leasing business.”

= Defendants do not track lenses; customers do not know which
lenses are theirs.

= Johnson has control over all entities in the transactions:
RaPower-3/Solco/XSun Energy, LTB, IAS, and Cobblestone
Centre.

66 e

Neldon Johnson Retained Control

Dear RaPower3 Team Member:

We are tremendously excited to bring you news about paying off the first five years ofyour
rental fees. This payoff will be made only to those who have fully paid yourobligation to us
as per terms of your original Equipment Purchase Agreement.
SPECIAL MEMO 3-27-18
Nt Here are the advantages:

1. Instead of the $150 payout a year, you'll get paid out for all five years.

2. The rest of the 30-year rental agreement will be still be in force for you.

3. The tax credits can be used for twenty years.

4. You will have to pay taxes on the $750 gain, but for this, you can use your newtax

credits.
Rental Fee Payoff 5. If your income is such that you are no longer in need of tax credits, you may
sellthem. We are working on a way to help you with this option.
Plaintiff 6. For those that still need tax credits, you will actually end up making more thanyou
Exhibit would have with the $750 cash payout per lens and you'll receive yourmoney
79 quicker.

7. This rental fee payout is for any number of lenses that you have purchased priorio
2017 whether it's 5, 50 or even five hundred.

Your new Equipment Purchase Agreements reflecting the new rental payout will saon
b More detailed i ion will also be available at com

Sincerely,

Neldon Johnson
Manager

67 e
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Neldon Johnson Retained Control

Rowbotham Testimony, Trial Tr. 957:3-10

Williams Testimony, Trial Tr. 987:3-16; 993:8-994:15; 1008:5-7; 1010:3-7
Olsen Testimony, Trial Tr. 1078:17-1079:3

Jameson Testimony, Trial Tr. 1246:14-1247:16

M. Shepard Testimony, Trial Tr. 1354:7-15

PLEX 19
PLEX 119
PLEX 346, at 1
PLEX 420

PLEX 673, LTB1 30(b)(6) Dep., 32:8-34:15; 75:15-77:14; 87:10-88:6
PLEX 682, RaPower-3 30(b)(6) Dep., 39:9-41:2; 62:21-64:5

PLEX 683, John Howell Dep., vol. 2, 39:17-40:4; 95:3-5; 134:14-135:22
PLEX 685, R. Gregory Shepard Dep., 157:18-24

PLEX 687, Robert Aulds Dep., 141:3-13; 146:17-147:5

PLEX 688, Roger Freeborn Dep., 28:19-40:16

PLEX 689, Peter Gregg Dep., 55:19-56:13

PLEX 693, Frank Lunn Dep., 103:16-104:6; 114:11-115:4

PLEX 697, Brian Zeleznik Dep., 67:3-12; 93:18-96:3

Defendants Knew They Used lllusory

Contract Documents

6/22/2018
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lllusory Contract Documents

= Customers pay a minimal amount “up front” payment.

= Customers are expected to make the remaining “down
payment” after their tax refund, but not all customers make
payment.

= Defendants do not enforce the contract terms for those that
don'’t pay.

* Remaining purchase price is “financed” on a non-recourse
basis with the lens as the only security.

= Defendants do not check prospective customers’ credit.

= Defendants have also offered refunds if customers do not

receive the advertised tax benefits.

71

lllusory Contract Documents

PLEX8A = PLEX511
PLEX25 = PLEX 512 —_—

PLEX 91 u PLEX 531 NOW, THEREFORE, the parties hereto agree as follows:

PLEX 92 = PLEX 532 b e e e e
PLEX93 = PLEX 533 i TG oo doi
PLEX 94  # PLEX 555 2 ssbeunoo coniio lowog e v oy s
PLEX 95 = PLEX 587 . fhcjlmhau_ﬁ.mgg.%:;w&iém&snd%agug;hcu.mai_ws‘sue”.mm:nua;m
PLEX 119 = PLEX 613 oo D ' -
PLEX121 =PLEX614  ° iShERECmicmcmaimis,
PLEX 174 = PLEX 615 et

PLEX 181 = PLEX 637

PLEX 346 = PLEX 638 “;ﬁgf-é;

PLEX 462 = PLEX 639 e s

PLEX 464 = PLEX 760

PLEX 473 = PLEX 762

6/22/2018
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lllusory Contract Documents

= PLEX 282
= PLEX 383
= PLEX 468
= PLEX 790
= PLEX 796

= PLEX 448, Mike Penn Dep., 11:21-15:23; 38:10-40:22
= PLEX 579, Neldon Johnson Dep., vol. 1, 237:16-239:13

= PLEX 685, R. Gregory Shepard Dep., 110:9-113:7; 153:2-
16304:4-305:10

= PLEX 687, Robert Aulds Dep., 104:15-146:5
= PLEX 698, Peter Gregg Dep., 53:20-55:9

72 S

In order to depreciate property, that
property must be “placed in service.”

26 C.F.R. § 1.167(a)-10(b)
26 C.F.R. § 1.167(a)-11(e)(1)(i)
26 C.F.R. § 1.46-3(d)(L)(ii) and (d)(2)
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)
Defendants Knew Customers’ Lenses Must be
113 H H ”
Placed in Service
a2 2
(£ 1,
e J-lE- (7]
Respectfully Yours,
Intemational Automated Systems, Inc.
KBR lovesiments Le L
4579 5.Wallace Ln. N S
Salt Lake City, Utah 84117 Neldon P, Jnl“jﬂm
President & CEO
December 30, 2008
{63
) fak EXHIBIT -
Dear Sir: Pociuse._grie wr.Rpwhathan.
oate: - Brlle
This letter is regarding the “Alternative Energy Systems” that you hased from somal A d Danise M. Themas, CRARFR
Systenms, Ine. (IAS). TAS pul into service yout equipment on or before Decerber 24, 2008, This ail quality \mmm—
you for the Internal Revenue Services solar energy tax credit.
74 -

Defendants Knew Customers’ Lenses Must be
“Placed in Service”

Overview of the “Placed in Service” Letter

Both depreciation and the solar energy tax credit
“require solar property (lenses) being ‘placed in
service.”

75 e
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Defendants Told Customers Their

Lenses Were “Placed in Service”

Defendants Told Customers Their Lenses Were
“Placed in Service”

INTERNATIONA AUTOMATED SYSTEMS
326 NORTH SR 198

SALEM, UTAH 84653
Party Lambrecht /iLios, LLC —
3016 $.E. Dune Drive
Stuart, Florida 34996
Dear Patty, Fabepryon_Roger S5588

In late summer and/or early fall your scolar energy system was placed in service on
a trial bases to see how the system would perform. All the proper building permits were
properly acquired for the project. Most of the equipment performed perfectly and met
our high standards of performance. Also the price came within the required budget
including the labor to install the equipment. However, we did find a problem with the
lenses not being secure encugh to withstand high winds. We also discovered that the
infrared coating applicd to the heat exchanger was inadeauate.

Lins

Intemational Automated Systems, Inc.
KBR lavesiments Lo o / ;
4579 5. Wallace Ln. Al Lo [
Salt Lake City, Utah 84117

Meldon P, Johnson

President & CEO
December 30, 2008
Py b . Bk
Dear i Frrhere fries exupr_ (05
wi Bpwbathan
This letter is regarding the “Alternative Energy Systems” that you purchased from ional Automated oate: Bo8olle
Systons, Inc. (IAS). TAS pul into service your equipment on or befors December 4, 2008, This will qualify Daniss M. Thomas, CRAIRER
you for the Internal Revenue Services solar energy tax credit.

6/22/2018
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Defendants Told Customers Their Lenses Were
“Placed in Service”

ARKS

ER 3.
Presten Olsen

9351 So. Dutch Valley Drive
South Jordan, UT 84095

February 12, 2015
Dear Preston Olsen:

This letter is regarding the “Alternative Encray Systems™ that you purchased from RaPower3 LLC.
RaPower3 put into service your equipment for 10 solar lenses on or before December 31, 2014. This will
qualify you for the Internal Revenue Service solar energy tax credit.

Respectfully Yours,

RaPowerd LLC RaPowerdLLC
-~ 4035 5. 4000 W.
] Deseret, Utah 84624 5
G :;rgz/‘?)" ‘ ’(&\ exar 124
. wr: _Olsen
- pare: =101
Denisa M. Thomas, CRAAPR
Greg Shopard

Chief Director of Operations

79

Defendants Told Customers Their Lenses Were
Rlaced in Service”

LATRAY AR
44D WASHINOTON ST 84
SAN FRANCISUDL CA #iv

v, B Esengy Cradte frads ez 48] “For

axcasd twa vaars, the Creait may be cloimed

s forwand 15 M OODOrEGLY ¥ WOTK Wil YIU 50 D8R ¥ive cur

you may W W B T 5 e

v

This notification is to confirm that your solar lenses have been placed in service, for those that thie 30%
down has been paid in foll. LTB LLC has utilized solar cncrgy from your penels for the purposs of
assisting [AS in research and development fummmmlndmmp!mw»ﬁnhm

reclamation and mukiple g neceiver cincuitry, emong other
piiCAHOnY FUCh &5 FCHDTIE OF FEariss Cuar-anis Ly weuse Teraiig isims @ quick-reloass
panel izers and jons, which qualify ial use of sola entrgy. B

This latter i PRV

6/22/2018
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Examples of “Placed in Service” Letters in Evidence

= PLEX 44: February 2, 2012 Placed in Service Letter from RaPower-3, LLC to Frank Lunn signed by Greg
Shepard, Director of Operations

= PLEX 103: December 30, 2008 Placed in Service Letter from International Automated Systems, Inc. to Robert
Rowbotham signed by Neldon Johnson, President & CEO

= PLEX 104: February 2, 2012 Placed in Service Letter from RaPower-3, LLC to Robert Rowbotham signed by
Greg Shepard, Director of Operations

= PLEX 105: January 28, 2011 Placed in Service Letter from RaPower-3, LLC to Robert Rowbotham signed by
Greg Shepard, Director of Operations

= PLEX 534: Placed in Service Letters from International Automated Systems, Inc. signed by Neldon Johnson to
various customers

= PLEX 546: Placed in Service Letters from International Automated Systems, Inc. and RaPower-3, LLC signed
by Neldon Johnson to R. Gregory Shepard from 2005 — 2013

= PLEX 558: Placed in Service Letter from RaPower-3, LLC to Lindsay Davis signed by Neldon Johnson,
Manager of RaPower[-]3

= PLEX 588: February 2, 2012 Placed in Service from RaPower-3, LLC to John Howell signed by Greg Shepard,
Director of Operations

= PLEX 637, p.8-10: Placed in Service Letters from RaPower-3, LLC to Peter Gregg by Greg Shepard, Director of
Operations

= PLEX 638, p.31: Placed in Service Letter from RaPower-3, LLC to Ryan Cook signed by Greg Shepard, Chief
Director of Operations

80 S

Defendants Told Customers Their Lenses Were
“Placed in Service”

N ENERGY - CLEAN AIR - CLEAN

Ra%e r 3 The "Placed in Service" letter is regarding the
"Alternative Energy Systems” that you

Team Memo #64 purchased from RaPower3 LLC. RaPower3
put into service your equipment.

" Qur Procedure: refinement of gearless dual-axis hydraulic
Once you have paid in full your 30% down tracking mechanisms and guick-release pane! The Importance of the Letter:
=E : " c
payment, you are eligible to receive a "Placed- slabllizers and “U':“ac""“s‘ which qualify as First, | think it lies everything together in
o w i
e el e e COIDTRY: e = COMMercius=9 el LTS relation to the tax benefits, qualifying for the
Operalion & Maintenance Company LTB.LLC. tax benefits as stated in IRS farm #3468 and

-rents your solar lenses and utilizes the solar
energy from your-panels for the purpose of
-assisting IAS in research and development for
both agricultural and municipal solar thermal -
waste heat reclamation and multiple non-serial
array concentrated photovoltaic receiver
circuitry, among other applications such -as

giving solid, clear-cul reasons for this
qualification. Second, it helps tax preparers
better understand the tax benefils being
claimed on their client's tax return. And third, it
can be used in a state or federal auditas
indisputable reasons for claiming the solar
energy tax benefits that could never be denied
in tax court

1 e
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m Frequently Asked Questions

Defendants Told Customers Their Lenses Were
“Placed in Service”

. DISRUPTIVE ENERGY
= TECHNOLOGIES

—e—- @0&:0000

5. When can | start claiming my depreciation?

A taxpayer can start claiming depreciation of an asset as soon as his or her property |s placed
in service. Property is placed in service when it is ready and available for a specific use,
whether in a business activity, an income-producing activity, a tax-exempt activity, or a personal
activity. This does not mean you have to be using the property; just that it is ready and available
for its specific use. The Placed-In-Service letter and Bonus Referral Contract that you will
receive after you purchase your systems verifies this.

If the equipment is ready and available for ANY income producing activity, including leasing it
out for advertising purpeses, the owner may start claiming depreciation on the asset This is
what we give you with the Bonus Referral Contract. ‘Your solar thermal lenses qualify for the
50% bonus depreciation in 2012, 2013 and 2014 as the above standards have been met. You
use the standard 5-year double declining balance depreciation method for 2014

83

Other Statements that Equipment was “Placed in Service”

= PLEX 29 T S T

Ra3 Questions Answered
= PLEX 44 é:‘mlmwmm-mm Wod, Feb 2, 2011 at6:47 PN
= PLEX 49 T e
= PLEX 57 AL e AeorerS e, o ST B Tl aers e
= PLEX 73
- PLEX 123 U e
" PLEX124 i ————
" PLEX 125 Hm;ll!\lny\.l"‘li“m in-sarvice? WE TOOK ORDERS LAST DECEMBER FOR 2,500 SYSTEMS.
= PLEX 149
= PLEX 150
= PLEX176 = PLEX 687, Robert Aulds Dep., 107:11-109:1
= PLEX 185
= PLEX 313
= PLEX 420
= PLEX 472
= PLEX 473
= PLEX 538
= PLEX 588

6/22/2018
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Defendants Knew or Had Reason to

Know that Customers’ Lenses Were Not
“Placed in Service.”

Recall Defendants’ Proposed Transaction

Steam Converted
To Electricity

ey
< = G

LTB LLC Pays Income $%
$$ For Steam From Purchaser

Power Sold to Customer

===

Steam From Solar Unit

% ..

Ra3 013993

85 __ s
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But Defendants’ Statements
Do Not Match Reality

Steam Converted

To Electricity
Steam From Solar Unit Power Sold to Customer

—

Power
Purchaser

LTB LLC Pays Income $$
$S For Steam From Purchaser

86 S

But No Lens Has Been “Placed in Service” to Generate
Electricity or Solar Process Heat

= Lenses are a component of a larger solar energy system

= Lenses are not installed as part of a larger solar energy
system.

= No evidence that Defendants’ solar lenses have ever, by
themselves, used heat from the sun to accomplish any
kind of useful function or application.

= PLEX 688, Freeborn Dep. 95:3-13.

= Dr. Mancini Testimony, Trial Tr. 75:4-15; 85:24-86:12;
90:5-94:7; 96:17-20; 105:9-107:6.

= Shepard Testimony, Trial Tr. 1692:25-1693:5; 1723:15-22;
1728:4-1729:25; 1730:18-1731:3

87 ___e
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Defendants Knew Customers’ Lenses Were
Not “Placed in Service”

Although Defendants have told customers that their lenses
have been placed in service by International Automated
Systems, Inc., RaPower-3, LLC and/or LTB, those entities all
denied, under oath, that they placed lenses in service.

PLEX 449, at 2, Response to Interrogatory No. 11
PLEX 450, at 4, Response to Interrogatory No. 15
PLEX 452, at 2, Response to Interrogatory No. 11

INTERROGATORY NO. 11: Identify what, and how many Lenses, Systems, and Components

have been placed in service, as defined in 26 U.S.C. § 48(a)(1) and Treas. Reg. § 1.46-3(d). Your

Plaintiff

response should include the dates any Lens, System or Component was placed in service. Exhibit
52

RESPONSE NO. 1I: LTBI1 does not place any lenses into service. As such, it is not

situated to offer information relevant to this interrogatory

89

August 2009

- Original Message-—-—
From: Ken Oveson [mailtosken@rmmacpa.com]

Sent: Monday, August 24, 2009 16:08 AM

Tor regbisralcon Also, see

Cet Kim McReynolds; Don Mantyls; Jim Oveson =« PLEX 373

Subject:

Importance: High

S = Buck Testimony, Trial Tr.

1 recelved your e-mail following our meeting on Friday. It is apparent that we did not come out of this meeting 267:24-269:22; 270:3-271:4

with the same understanding, As we discussed, there are still a number of key Issues to research on this before X . .

we can start talking to people. Please let your people know that we will not be able to speak with them until we = QOveson Testimony, 331:11-23;

have done that research. We have already had several calls which we have not responded to. 334 18'3363, 34120_342 25,

Adso, Mantyla McReynolds has a client acceptanca committee that has to approve each new ellent. | will present 343:1-2; 6-8; 343:21-344:10;

your company to them today but their next scheduled meeting is on Wednesday and they must give approval to 344:21-346:19; 347:18-348:13;
d with for the dient: . oAl : A

provees et o e e 352:24-355:21; 356:7-357:14;

One more issue has come up. After our m:mg | wem‘ :19 our .:‘udm :elp‘amtl:‘em cT dlsc‘uT: g—«:rnua::l 358:13-361:2

utomated Systems, Inc. We are now in the process of doing the audit for them. | am told by the audi

department that the Units being sold are not yet "placed in service”. From a tax standpoint, “placed n service” = Shepard Dep. 266:2-267:1

s a ke factor in taking deductions for depreciation and credits. Again we need to research how this will impact
those who have already purchased units. Our first impression s that until the units are place In service, there s
o deduction ta be taken. In fact, the amounts already paid for units are recorded as deferred income since
they are not yet placed in service. There must be consistency between the baoks of international Automated
Systems and the taxpayer,

! EXHIBT _57/ )
wr OVEson
oaterd — J6- )]

CiCourt, LLG

MMD04317
MMOD4317

CONFIDENTIAL

6/22/2018

45



Case 2:15-cv-00828-DN-EJF Document 412 Filed 06/22/18 Page 46 of 102

90

Early 2010

INTERNATIONA AUTOMATED SYSTEMS

Patty Lambrecht fiLios, LLC

3016 S.E. Dune Drive
Stuart, Florida 34996

Dear Patty,

Halverson_Roger-00068

326 NORTH SR 198
SALEM, UTAH 84653

‘We are also in the process of finishing the business plan for the solar energy
system and its economic advantages in the market place over other green energy systems.
We hope to have the business plan completed by the end of the second guarter of 2010.

We do have power purchase agreements tentatively in place with other companies.
that have agreed to purchase the power produced from the solar energy equipmeat once
the system is placed in service.

To summarize your position with the company in receiving a profit from your
equipment: The first and most important is the bonus program. This program will be
more fully explained n the attached contract, However, for every $9,000.00 purchased
you would qualify for up to 390,000 as your pertion of TAS sales up to the cut off of
SIbillion dollars in sales. So far the company has sold under the trial program about
$2,500,000. Your portion would amount to $11,250. Also the Needles California project
is §7.5 million up front with a residual of 317.5 million. Your portion of the 57.5 million
is $33,750. The next portion of the Needles project is for $300 million. Your portion of
that would amount to $1,350,000. Your share of the one billion dollar sales would be
$4.5 million,

We expect that for the first five years of production you would receive 100% of
production. This time would begin when the equipment is placed in full service. Your
position would amount to about $54,000 per year or for the five years about $270,000.

We hope that this will help. We are sending you pictures of your system along
with this letter. You should receive the full business plan within a few months.

Sincerely _

y
=N 1
Bl | S

Neldon P. ]?BR‘SUH CEO International Automnated Systems, Inc.
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October 2010 through early 2011

= Jessica Anderson expressed concerns to Neldon
Johnson about equipment not being “placed in service.”

= PLEX 570

= Jessica Anderson Testimony, Trial Tr. 613:12-618:9;
620:1-621:24; 622:19-623:20.

10

11

€14

Other concerns that I had, if it's net going to

be placed into service as energy preoducing eguipment, I
don't think it falls under the definition of being placed
into service, so I had guestions about —— I hpd doubts

about the depreciation component of that.

!

/

6/22/2018
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June 2012
~~~~~ Original Message -----

From: QUINNSMITHCPA@aol.com [mailto:QUINNSMITHCPA@aol.com]

To: bryan@vch-cpa.com

Cc: gr Fom:

Sent: Tue, 5 Jun 2012 21:83:5@ -8480 (EDT)

Subject: Solar energy equipment purchases from RaPowerd and tax credits/savings

2. Also, there is the concern of the "placed in service” date that is also discussed a lot
on blogs and whether the equipment has truly been placed in service as one website shows
pictures taken from the construction sites as late as March 2012 and there doesn't appear to
be much construction activity? (This could raise IRS scrutiny by it's nature.) (I guess my
question is that if RaPower3 sends out a letter saying the equipment has been placed in
service, wouldn't that mean that energy is being produced and income from power would start
to be received from the purchaser?)

From: Grep Shepard (greg@bfsmail com]
Sent: Tussday, June 05, 2012 7:10 PM

Ta: QUINNSMITHCPA a0 com

Ce: bryan@veb-cpa.com

Subject: RE: Solar energy from and tax ing:
Quinn,

As I have said before, Bryan does not answer questions unless you are a client

At this point, I'm not interested in deing business with your clients.

Sorry.

Greg Shepard EXHIBIT 7
Greg Shepard w: L
RaPowar3-Chief Director of Operations oatE: 5 - 22177
843 W 2420 5 Citiour, LLT

Salt Lake City, UT 84119
Fax E81-975-1159
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To: jessicawoodward@cpaauto.com
Cc: BJ ZELEZNIK <ZELEZNIKB@leroyk12. org>

W, CAPOWEC3 ., Con
2 —
September 2013
Ra3 Zeleznik Audit
Greg Shepard <greg@rapower3.com> Tue, Sep 10, 2013 at 8:44 PM

HELLO JESSICA-RESPONSES IN CAPS
Hi Greg, Frank and BJ
BJ and | just had our telephone audit interview.

She basically is denying all credits/depreciation because there is no proof
of being placed in service. THIS, AS YOU WERE ADVISED, WAS EXPECTED,

Again, just like Frank, she wants proof of licenses, proof the panels are

hooked up to the grid, etc. DOES NOT APPLY AS STATED IN MY MATERIAL. | WILL

MAKE SURE YOU GET A COPY. ALSO, YOU ARE NOW ON MY E-MAIL LIST AND SO YOU
WILL GET MY INFO FIRST HAND

So basically the IRS definition of placed in service is different than our
definition of placed in service. THAT |S CORRECT

6/22/2018
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To qualify for the solar energy credit,
“energy property” must be “placed in
service” during the tax year.

26 U.S.C. 8§48

“Energy Property” means equipment:

-- with respect to which depreciation is allowed, and
--“which uses solar energy to generate electricity, to
heat or cool (or provide hot water for use in) a
structure, or to provide solar process heat.”

26 U.S.C. §48
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Defendants told customers their solar

lenses qualified for the energy credit.

Defendants Told Customers Their Lenses
Qualified For the Section 48 Energy Credit

A

e

KBR lavesiments Lo
4579 5. Wallace Ln.
Salt Lake City, Utah 84117

December 30, 2008
Py brase price faak
Dear Sir:
This letter is regarding the “Alternative Energy Systems™ that you hased from iomal Aut d
Sysioms, lnc. (IAS). TAS pul into service your equi on or before December 24, 2008, This will qualify

you for the Internal Revenue Services solar energy tax credit.

P =
wir.Rpwbatham
oate: - %-lle

Danise M. Thomas, CRAFFR

Respectfully Yours,

Intemational Automated Systems, Inc.
Y {

il /l_/, A e

Neldon P. Joknson
President & CEO

6/22/2018
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Defendants Told Customers Their Lenses
Qualified For the Section 48 Energy Credit

A. . R g
,}0‘5@3 »

9351 So. Dutch Valley Drive
South Jordan, UT 840835

Tebruary 12, 2015
Dear Preston Olsen:

This letter is regarding the “Alternative Encrgy Systems™ that you purchased from RaPower3 LLC.
RaPower3 put into service your equipment for 10 solar lenses en or before December 31, 2014, This will
qualify you for the Intemal Revenue Service salar energy tax credit.

Respectfully Yours,
RaPowerd LLC RaPowerd LLC
4035 5. 2000 W.

Wit

s
57 ::ﬁf‘ﬂ ‘Z{i‘__ Dasaret, Uiah 84624 EXHIBIT F';":I

Greg Shepard

onre: =10~
Denisa M. Tnomas, CRAAPR

Chief Director of Operations
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PLEX 1 g S

Defendants Told Customers Their Lenses
Qualified For the Section 48 Energy Credit

Solar Tax Credit to Participants

The persn buying & solar unit receives a $9,000 tax credit from the IRS for eech solar unil purchased, For u solar
it purchased during the year 2006 or 2007, the Federal Government Energy policy gives a 30% tax credit. The

PLEX 5
PLEX 10
PLEX 19
PLEX 20
PLEX 24
PLEX 34
PLEX 531
PLEX 764
PLEX 777

retail value of TAUS'S solar unit is $30,000. The federal tax credit at 30% of $30,000 equals $9,000. The tax credit
is & dollar for doller credit. Itis not a deduction. The maxinmm credit that can be taken is $25,000 plus 25% of the
remzining balance of taxes owed. However, this credit can be used one year back and 20 years foreword,

Solar Tax Mustration:

Let's say a pesson pays an average of $50,000 Federal Income Tax each year. This person purchases five lenses for
& tatal down payment of $45,000 dollars in 2006. When this person files his 2007 taxes, he can use/deduct $25,000
plus 25% of tho remaining balance (of §25,000) which comes to $6,250 (0.25 x $25,000). The total tax credit for
2007 is $31,250 {325,000+ $6,250). Therefore §31,250 of the $45,000 invested is retuned in & tax credit for 2007
leaving only $13,750 un-credited of the $45,000 invested. However, in the same 2007 filing, this person can also
take up to another 525,000 in tax credits plus 25% of the remaining balance of taxes owed for the year 2006. This
option eredits and returns the remaining $13,750. When necessary, any excess credit can be taken when filing for
successive years, for up to 20 years foreword,

6/22/2018
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Defendants Knew or Had Reason to

Know That the Lenses Did Not Qualify
for the Energy Credit.

Defendants Knew or Had Reason to Know That the Lenses Did
Not Qualify for the Energy Credit

= Customers were not allowed a depreciation
deduction.

» Lenses were not placed in service.

» Lenses did not use solar energy to generate
electricity or solar process heat.

101 __aae
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But as of April 2018, Defendants told customers that
lenses “can” produce both electricity and solar
process heat.

aza2018 RaPowerd FAG

FAQ Tax Questions

7. What types of solar qualify for the solar energy tax credit?
Eligible solar energy propery inciudes equipment that uses solar enengy o generate electricity, to heat or cool a structura, or to provide
solar process heat. (Source: energy.gov and deireusa.org)

RaPower3 uses thin-fim solar thermal lenses thal concentrale the sun's energy onlo solar recelvers thal generale eflher efeclricily or solar
procesa heal that can be used for 8 variety of induslial, business, commercial or resldenlial purposes.

8. Whal is solar process heat?

Solar process heal is any lype of heat produced by a solar energy system lfat reduces of replaces energy coming from a hydrocarbon
Tuel or fossl fuel source through a commercial and'or research & development application. RaPowerd sclar lenses can produce heal for a
varnaty of purposes. They can also genarate electricity for saveral purposes outside of power baing put on the grid, although, we can also
put povear on tha grid

Losses and credits generated in a
passive activity may not be used to
offset a taxpayer’s “active” income like
wages.

26 U.S.C. § 469(a)
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Defendants Knew This

EQ!MTMMAGW
This Equi Ag (“Agreement”) is made and satered into this 1D
day of Dwecember 2008 mmmmm;\mms’mm.;m

"Seller”, and, llios, LLC, a Florida limitsd lishility compary whose sddress is 3016 S.E. Dune
Drive Smart, Florida bereinafier referred to as “Purchaser”,

1. Seller herehy sells 4 mmmmwmmwhm
Aliernazive Energy System ¢ ity components, which includes JAS Technology, and this
allgwmmma Btnd&khmmﬁmm ‘The number of
ive Energy 5 hased by Purchaser from Seller under this Agreement shall be
50, awwlmmw,mmwmam.wsmu.m
mmwmmmu,mwmmnwmumﬂwmsm

6. The Seller represents that each Alemative Energy System will be installed and
mwumsnzmdwmmmmmmwﬁmmm
investment. In the event Seller fuils to meet these setive investment standards or if the IRS
mwmummmmmmmhumw
ot contsmplated hereunder By Purchaser, this this Agreement may be terminated by Purchaser upon
mnﬁubwm&ﬂwnﬂhhiﬁdmwwlhmwxhﬂhm
event more than fiurteen (14) days after recelpt of such written notice, refunded to Puschaser,

PURCHASER SELLER
AIL108, LLC INTERNATIONAL AUTOMATED
SYSTEMS, INC, ’

105

Defendants Knew This

Om Aug 17, 2009, at 1:11 PM, Preston Olsen wrote:

Matt - quick question for vou or your dad. 1 have some friends that might be interested in investing. They had a question that |
cannat answer, and it is making me a itle nervous. o you know how this investiment gets around the passive loss rules? Basically
the idea that you cannot use the business lax credits against normal wages because the investment in the solar pannels might be
viewed as a passive investment.

From: "Greg Shepard" <greg@bfsmail.
Date: August 20, 2009 10:49:15 AM MDT

To: "Matthew Shepard" <matthew.shepard@amail.com>

Subject: RE: Purchase Agreement Exhibit A

Miatt and Preston,

Nelden Johnson, the President and CEO of IAUS, is almost finished with 2 corporalion that will provide energy to co-ops and
others. We will have sales material and info in having our clients become distributors for this corparation, Trnis would establish
Preston as an active pariicipant. He is free to work as litle or as much a5 he would Ike in his solar business. In the meantime,
he has 8 signed purchase agreament where he has required things of the managemant company. He has an LLC and me as
his representative spanding the required number of hours.

The law states that if, in his LLC, the solar business is what he is spending the majority of his ime inthen he does not need to
spend 500 hours and is accepted as active. However, it is a moot point because within a month he will enjoy aclive status as a
distributor in gur new corporation,

Greg Shepard
EXHBIT_ ' 55

pate:_S-10-11s

wr:_Qlsen

Denise M. Thomas, CRRRPR

6/22/2018
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Defendants Knew This

From; "Greg Shepard" <greg@bismail.com=
Date: August 21, 2009 2:09:43 PM MDT
Czt <ken{@mmacpicom:

Subject: Solar/CPATaxIngn

Also, during the meeting we talked with Meldon Jolinson, TATS CED and
President, about hiz new plan to help with the passive’active

iszue, Ken is

nearly sure this will be just fine. Again, Ken will research

thiz, Tam

quite optimistic we will all be able to recsive all of the tax

benefits we

have bean outlining to clients as active participants and will

salisfy the

IS requirement of being material participaml, Regands, Greg
(Gireg Shepard
IAUS National Sales
843 W 24005 T30
Salt Lake City, UT 841123 EXHIBIT Gom
Office 800-628-9737 wr: % 5&*}' =
Cell §01-699-2284 pare: 7177 =
Fax B01-575-1159 Darise W. Thomas, CRRIFPA

AW, Eaus.com

Defendants Knew This

----- original Message.----

From: Greg Shepard [mailto:greg@ibfsmail.com]
Sent: Tuesday, August 25, 2009 11:10 AM

To: Ken Oveson

Subject: Greg's Solar Priorities

ken, The following are the issues that need to be addressed. Thanks in E"“’WT‘?; #
advance. Thursday's conference call will revelve around these issues. If wr:_(JVEsin
you're not ready to talk about all of them. Talk about what you can. oate - 17]
CiliCourt, LG
CPA PRIORITIES
4, The passive/active status and being a "material participant® question.

If a purchaser is a distributor in our solar enmergy MLM, does that qualify
for active status? Would the purchaser need to spend 588 hours? Or, would
the time spent in this business be sufficient? What kind of records would
need to be kept and how necessary-if so?

5. The purchaser needs to feel that he or she can take the 38% tax credit
without question. That the depreciatien can be taken without gquestion as an
active participant. That amending one's return can effortlessly be done. A
high level of confidence in all of the above with documentation.

Greg Shepard

LAUS National Sales

843 W 2480 5

Salt Lake City, UT 84119
Office 80@-628-9737

Cell B861-699-2284

Fax 801-975-1159

wwn . jaus.com

6/22/2018
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Defendants Knew This
Ra3 Tax Depreciation

From: Greg Shepard igreg@bfimailcom)
Sent: Thu 10/14/10 814 AM

Te:  maidon@iss.com

Ce  glendagohnson@hotmal com

Belden, I give you the following for your tax attorney.

1. Tha ARFA [American Hecovery and Rednvestment Ret) has sade the
depreciatien fer 200% and hopefully 2019 samy.

We just uee 3 Sectlon 179 Depreciation and use IRS Publication 946 (2008) as
proof of our positien and cite the

sectlon on Energy Property which is the same wording as the "Plaged in
Bervice” Tax Credit instructfions.

2. Bowever, the question as to Material Participstion still leoms for being
an active participant. The fzct that Systems are

purchesed and then rented back is preblematic.

3. An ¢pinien on the seven criteria for detesmlning sctive participation
would be essentlal.

Thanks, Grog

Grog Shepard
RaPowsr3=Chief Director of Operations
B4% W 2400 5 - -
Salt Lake City, UT 84119

Cell BO1-653-2284

Fax B01-575-1158

WWW. TRpOWeT 3. con

ExHpm, S19 Anderson 006141
w-ﬁ&mw\i
oare, B~ H=11

Danles M, Thamss, CRATPR Anderson 000141

109

Defendants Knew This

Sent via email to neldon@iaus.com, original will follow

Re:  Respomse o tax questions pssed,
Dear M. Johnsen,

Prior t 1986, a taxpayer could generally deduct losses in full from rental
activities and trades or businesses regardless of his or her participation. This gave rise
b sigmificant numbers of tax sheltery that allowed taxpayers b deduct non-economic
losses egainst wages and investment income. The Tax Reform Act of 1986 added TRC &
468, which limits the taxpayer’s ability to deduct losses from busingssss in which he or
she does not materially participate and from rental activities.

If an activity or the participation in the activity is determined io be passive, this
does not mean that the faxpayer may not deduct the expense. The expenses are deemed
to be passive losses and are sl deductible if the taxpayer has passive income from
other sources. Passive incote is determined by the same passive/active rules that
apply to losses.

Extpr_S70
wir: Eﬂryx\
oate:_@—4-1T

Denisa M. Thomas, CRRRPA

6/22/2018
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Leasing Lenses is a Per Se Passive Activity

= A “business” involving rental of tangible personal
property is per se passive.
— 26 U.S.C. § 469(c)(2), (7). (i)(8)

= Jessica Anderson told Neldon Johnson this in October
2010.

— PLEX 570, at 2

A, EQUIFMENT LEASING AS A FASSIVE A

In general, losses generated from equipment leasing are considered to be passtve.
LRC, § 46%(2)2) & (¢]. The material participation standard, as defined latex, will

normally not apply to long-term equipment rentals, thus equipment leasing Insses —
would be passive regardless of the level of participation. wr, g@t:‘
M
110 __am

111

. M;Mdummtmmmmumdy . mmmﬂ!mmh_m?dfﬂfdiﬂwwhw?
invelved in day-to-d Treasury R § h n purticla uwummm:;
mmu)cz)ai;(ﬂlpmdu&mﬂnmumuﬁﬂne.domml taxpayer n«wmpm a tg:-;:mhrm“h
unless the taxpayer s directly involved on a day-to-day basis in B ettt conmtre that el

" management or operations: “‘“‘9‘1 F 18w construe that tra

“sarvices” or F by Congress or
e Mm“mﬁmﬂ’m“w the Regulatians. Mare importantly, travel is mot integral to operations in
© Preparing or compiling of anal s most chses.

In October 2010, Jessica Anderson Told Neldon Johnson:

= “While the taxpayer may spend time working on
various aspects of the activity, certain hours do not
count in the tests for material participation:

Mlﬂ
o Mond g Fnances or of fons ina ial capacity.
o mﬁahtbmlallh\dudn Olh:uhvthaw\ldmude
msammda-meﬁnshmmdpmwm
is not counted if it is claimed in an

370

effort to avoid the passive loss limitations. This would be work performed vm -r_.éeﬁcr\
by an owner that would normally be assigned to an employee. Generally pare:_2—-171

the taxpayer has no reason to include these services in the hourly Deriss M. Thomas, CRARFR
computations other than in an attemnpt to avoid disallowance of losses.

6/22/2018
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In October 2010, Jessica Anderson Told Neldon Johnson:

= “[B]Jroad indicators that the IRS will look at to
determine if the taxpayer does not materially
participate include:

s The taxpayer was not compensated for services. Most individuals do not
work significant hours without expecting wages or commissions.

= The taxpayer’s residence is hundreds of miles from the activity.

 The taxpayer has a W-2 job requiring 40+ hours a week for which he or
she receives significant compensation.

» The taxpayer has numerous other investments, rentals, business activities,
or hobbies that absorb significant amounts of time.

* There s a paid on-site management/foreman/supervisor and/or
employees who provide day-to-day oversight and care of the operations.

« The taxpayer is elderly or has health issues

+ The majority of the hours claimed are for work that does not materially
impact operations.

» Business operations would continue uninterrupted if the taxpayer did not
perform the services clalmed.

EXHBIT_S7Q
wir: ersery
pare:_2—4-171

Denise M. Thomas, CRARFR

Defendants Knew, or Had Reason to Know, That Customers’
Participation Was Passive

= Customers were individuals.
— PLEX 544
— PLEX 682, RaPower-3 30(b)(6) Dep. 96:19-97:13
— PLEX 545
— PLEX 749

= Customers’ “lens leasing business” activities were
passive activities at best.

= Defendants told customers how little they would have
to do to have a solar lens “business”

113 __m
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Defendants Knew, or Had Reason to Know, That Customers’
Participation Was Passive

= Those individuals had other employment or income-producing
activities as their prime source of income.

— PLEX 40, at 12

— PLEX 109, at 1

— PLEX 214

— PLEX 216

— PLEX 247

— PLEX 492, at1

— PLEX 544

— PLEX 674

— PLEX 731, November 18, 2017 radio show recording

— PLEX 579, Neldon Johnson Dep., vol 1., 96:19-97:13
— PLEX 685, R. Gregory Shepard Dep., 239:16-240:10
— PLEX 688, Roger Freeborn Dep., 44:11-45:3
— Rowbotham Testimony, Trial Tr. 908:2-909:23

115

No Later Than January 2011

= Jessica Anderson told Neldon Johnson that even if
one of the exceptions applied, his customers would
not meet the standard for material participation.

= He refused to accept her opinion and kept trying to
change her mind, getting more aggressive each time.

= So she fired him as a client.

6/22/2018
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No Later Than January 2011

it has always been my belief that your customers who
the power generating to a third party are not active
active income. | have been unable to find any way a
conservative side anyway. | understand you believe
owner and the third party manager in such a way
something | can accomplish for you and would re
greater knowledge in this area than | do.

purchase the solar equipment and then turn over the operation of
participants, such that the income from the business would not be
round it and in general my advice and counsel tends to be on the
that there is a way to draft the contract between the equipment
that the iqmme and/or losses will be active, | do not believe that is
command that you seek an attorney that Is more familiar and has a

Jessica L. Anderson Plaintiff

Anderson Law Center, P.C. Exhibit
54 South 300 East —_—_—
PO Box 183

Delta, UT 84624

P: 435-864-HELP {4357)

F: 435-864-4358
Jesslca@deltaattorney.com

Defendants Knew or Had Reason to
Know That Customers Could Not Use

the Depreciation or Credit to Offset
Their “Active Income.”

6/22/2018
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Defendants Told Customers They
Could Offset Active Income with

Losses and Credits Relating to the
Solar Lenses

Defendants Told Customers Their Lens
Leasing Business Was “Active” Not “Passive”

— ————— e

Ra3 Active/Passive Status

1 message

Gireg Sha < -
Tor pard ﬂﬂgfg‘b;ll'i.ull.comb Wod, Fob 2, 2011 at 1:14 PM
TO ALL: A GREAT BIG WELCOME TO OUR NEWEST RAPOWER.
James W, Serge, Charmalne, Patricia, Seth, Lamy D, Charlton and
To quality for the huge Depreciation faderal tax banefi
X nefit, your CPA will want fo know If this was an invesiment.
iafnu PLIRC;L:S'EQ ALTERNATIVE ENERGY SYSTEMS AND THIS IS ABUSINESS. Naut, the CPA will wu:‘llou m':‘f%a‘a
Active ve enterprise. IT1S ACTIVE. IT MUST BE FOR YOU TO GET YOUR DEPRECIATION ON TOP OF

YOUR TAX CREDIT.

S‘I"F.&M_MEWERS:AM. Jayson, Stefan, Sherly,

Attached i & stetement on is (Two versions). Maks a SOpY. al
L Iso RaPowerd.com websile under
ha th ke This statement is oh the E

TAX BENEFITSIFINER POINTS:
A lat of great things happening. Should be a VErY PrOSDErcUs new year,
Regards, Greg

Greg Shepard

:mgﬁﬁm Director of Operations

Salt Lake City, UT 84118 Plaintifl

Fax 801-975-1159 . Exhibit
30

WL rAPOWerd.com

119

6/22/2018
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Defendants Told Customers Their Lens
Leasing Business Was “Active” Not “Passive”

Steven Carver

From: Greg Shepard [greg@rapowerd.com)
Sent; Manday, Movember 11, 2013 8:07 AM
Subject: Ral Audit/Appeal Great Info

#1. This is leasing "personal property” which is not considered passive at all - no need to worry
about establishing involvement and time spent (for this qualification). We buy and own the lenses (persanally)

and do business with them by leasing them. [Unless, someone has their business buy the lenses (where other
people are involved).]

Greg Shepard

4035 South 4000 West
Deseret, UT 84624 Plailfti.ﬂ'
www.rapower3.com Ex:;lblt
greg(@rapower3.com —
801-699-2284

120 IS

Defendants Told Customers They “Materially
Participated” In Their “Trade or Business”

5

FORIENTFICATION
ouare: -1 FéreTR L

Frank Lunn

From:
Sent
Ta:
Subject

TOALL: THE THIRD AND LAST E-MAIL TODAY THAT | DEEM TO BE IMPORTANT. PRINT THIS OUT AND KEEP IT IN YOUR
RAPOWER3 FILE

This is eeping all of my &

you tell someone about the faP
rule. You have to work more th
employees. The employees at RaPo,

But. you are an independent cantractar, Unless you set up an LLC
business with no employees, Almost all of you fall into th
meaning you do all the work in your solar energy business and you have no empl
hours on your RaPower3 business,

meet ONE of the follawing

To determine material participation in an activity, the taxpayer m
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Defendants Told Customers They “Materially Participated” In
Their “Trade or Business”

DISRUPTIVE ENERGY
TECHNOLOGIES

iz ) —e—- @0&:0000
m Frequently Asked Questions

6. | know | have to materially participate in my solar energy business to be considered non-
passive so | can claim the depreciation. Do | have to spend 500 hours a year to be considered
active because | really can't do that?

No, you do not have to spend 500 hours to quaify for matensl participation. Ham ane the
guidelines taken from 5. gov websiie if the er andfor the spouse meet any of the
following, he materially participates and income & non.passive and should not be on Form AS82

Inggenng passive losses

O taw payer work mone than 500 hours a year in business?
Did taxpayer do most of the work?

i Dedl tes payer work 100 hours and no one worked mone?

1 Da T payer work 100-300 howrs In several passive Bctivities, the sum of which
excesd 500 hours?

5 Did taxpayer materially participate in the activity any 5 of the prior 10 years?
[} If the business is a personal service activity, did he materially participate in any 3 prior
yoars?

fy under guideling 2 Almost all of our RaPower3 Team

Plaintiff
Exhibit
1
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Examples of Other Statements Regarding Material Participation

* PLEX1 = PLEX 231
= PLEX 10 = PLEX 247
= PLEX 45 = PLEX 252
= PLEX 49 = PLEX 283
= PLEX 52 = PLEX 335
= PLEX 73 = PLEX 343
= PLEX 135 = PLEX 346
= PLEX 150 = PLEX 399
= PLEX 177 = PLEX 479
= PLEX 205 = PLEX 504

123 o
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The allowable amount of any
deduction, with respect to any activity,
is limited to the amount the Customer

has “at risk” in the activity.

26 U.S.C. § 465

Defendants Knew This

KIRTON | MCCONKIE

MEMORANDUM

DATE: Oetober 31, 2012

TO: SOLCO |, LLC
Atz Neldon Johnson

FROM: Kenneth W. Birell

SUBJECT:  Tax lssues Relating o Purchase of Solar Lenses

IV, Limitations upon Use of Credits and Depreciation Deductions
Ar At-Risk Limitations

Code Section 465(a) provides that the losses (in this case, depreciation deductions i
excess of the Rental Payments) of certain taspayers from certain activities are only allowed 10
the exteril of the aggregate amount with respeet (o which the laxpayer is at risk with respeet o
such activity. The laxpayers subject o Code Seetion 465(a) include n subchapter € corporation
thitt meets the ownership requirements of Code Section 542{a)(2), which are summarized above.

For purpases of Section 465(3), a taxpayer is considercd to be a1 risk for an acti
amaunt equal to the sum of the amount of money or property contributed to the activi
vertain amounts borrowed with respeet to the activity. Code Section 465(b)(1). Taxpayers are
considerad to be at risk for borrowed amounts enly if' the taxpayer is personally liable for the
repayment of such amoums or s pledged property (other than peoperty used in stch activity) as
security for such borrowed amounts; provided that @ mxpayer will not be considered fo be at risk
with respect w borrowed amounts 1o the extent such amounts are barrowed from & person who
has an interest in the activity {(other than us a ereditor) or from a person who is related to such a
person. Code Section 465(k)(2) and (h).

125 I
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Defendants Told Customers They

Could Claim Depreciation Deductions
Based on the Full Purchase Price.

Defendants Told Customers to Use Full Purchase Price

Other Examples of
Defendants’ Statements:

= PLEX 20

Solar Tax Credit to Participants
-
The person buying  solar unit receives a $9,000 tax credit from the TRS for each soler unit purchased, For u solar PLEX 24, at 1
unit purchased during the year 2006 or 2007, the Federal Government Ensrgy policy gives a 30% twx credil. The = PLEX 34
retail vatue of IAUS's solar unit is $30,000. The federal tax oredit at 30% of 530,000 equals §9,000. The tax credit
is a dollar for doller credit. It is nota deduction. The maxinum credit that can be taken is $25,000 glus 25% of the = PLEX 40
remaining balance of taxes awed. However, this credit can be nsed one year back and 20 years foreword,
-
Solar Tax Hlustrtion: PLEX 43, at 1

= PLEX70 & 70A

Let’s say a person pays an average of $50,000 Federal Income Tax each year. This person purchases five lenses for

& total down payment of $45,000 dollars in 2006, When this persen files his 2007 taxes, he ean use/deduct $23,000 = PLEX 185
‘plus 25% of the remaining balance (of 525,000) which comes to §6,250 (0.25 x $25,000). The total tax credit for
2007 is $31,250 ($25,000 + §6,250). Therefore 531,250 of the 545,000 invested is retumed in a tax credit for 2007 = PLEX 207
leaving only $13,750 un-credited of the 345,000 invested. However, in the same 2007 filing, this person can also
take up to another $25,000 in tax credits plus 25% of the remaining balance of taxes owed for the year 2006. This . PLEX 219
option credits and rezrns the remaining $13,750. When necessary, eny excess credit can be taken when filing for
yeas, for up to 20 years foreword,
successive or up years o = PLEX 232
Depreciation
= PLEX 236
Half of the tax credit ($4,500) must be subtrasted from the §30,000 dollar purchase amount when using it to . PLEX 240
calcnlate depreciation of the equipment. Therefore, only $25,500 of the $30,000 value can be depreciated. This
can be taken over & period of six years. How does depreciation work? It is based upon what income tax brackes the = PLEX 245
falls fnto. For example, if the buyer is in a 30% income tax bracket, 30% of 525,500 (which amounts to
$7,650) can bo taken off from the buyer's personal taxes over & period of six years., | Wiumsas cums -~ - = PLEX 278
that can be taken in each year is broken down by the IRS in the following sequence: . EXHIBIT
Yearl  20% 51,530 : : 53' = PLEX 475
Year2 2% 32,448 S
Yeard  19.2% 51,466,580 i = PLEX 490
Year4 11.52% 388128
Years  1152% 588128 Ra3 013964 = PLEX 531, at 2-3
Year 6 5.76% $440.64
= PLEX 603
= PLEX 677
= PLEX 680

127 __aae
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Defendants Told Customers to Use Full Purchase Price

1282017 RaPowerd November Bth 2017 Newsletter
Subscribe Past Issues Translate =
What Do | Do? Purchase 75 commercial Solar

Thermal Lenses and designate 36 of them for
our home system transfer program. The
transfer will take place when your home

system is ready for installation. (target date is ~ V/hal's the Cost” Your down payment on these
the 2nd Quarter of 2018). This should get you 75 Solar Thermal Lenses is $48,750 ($650 per
enough in tax credits to pay for your entire solar lens: 75 X 650 = $48,750) plus $29,250
system! when you get your tax refund or realized tax

savings next April-May.
What Does My Tax Preparer Need to Know?
The Cost Basis of 75 solar lenses is $262,000

($3,500 X 75 = $262,000)
Plaintiff
Exhibit

718

128

Defendants Knew or Had Reason to
Know That Their Customers’ Were Not

“At-Risk” with respect to the Solar
Lenses.
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Not “At Risk”

= Defendants offered to refund customers’ money.

In December 2010, Johnson promised to refund customers” money and void their
Equipment Purchase Agreement if they did not receive the tax benefits Defendants promote. In
January 2015, Johnson, via Shepard, reiterated this offer to customers who were being audited
for having claimed the tax benefits that Defendants promote. He said, “We ... believe we will
prevail against the IRS in court. However, if vou would like to part company, we will refund
your money and you can pay the IRS and move in a different direction. You can most likely get

the IRS to drop the penalties.”

131

Not “ At Risk”

= Defendants used extensive non-recourse financing.

Solar Equipment: IAUS Financing

1AUS's solar unit can be purchased with 2 down payment of $9,000. The balance of $21,000 is finsnced by IAUS
interest free over a term of 30 years, The first five years of the loan are deferred to the end. Once the first five
years are over, the buyer pays 30 annual loan payments of $700.

IAUS believes that paying the five deferred installments at the end of the thirty years is much more profitable for
the purchaser than in the first five years. Since, the wholesale price per kilowatt-hour (KWh) will follow the
average U.5. GDP inflation rate of 2.9%, the wholesale price of electricity will be at 13 cents per kWh after thirty
years and over 13 cents per K¥Wh by thirmy-five years.

Purchased solar units will be nested with other solar units in an array, selling net energy or net BTUs to 2
commereial power plant that will be owned and operated by LTB LLC. The power company LTB LLC will use the
BTUs to generate electricity and in turn, sell it to customers such as residents, businesses, or other power
cotmpanies.

LTB LLC will maintain and operate the plant and market the power generated by the solar units. LTE LLC will
pay the solar unit owner a quarterly payment for the purchase of the net BTUs produced by each solar unit, at a rate
of 5.5 cents per kWh. The selling price for electricity generated by an energy provider in the U.S., averaged 5.5
cents per ¥'Wh in 2005, The projected net energy production for each solar unit is sn estimated 14,600 kKWh per
yedr,

[] EXHIBIT

e | 53
:

Ra3 013984
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Not “At Risk”

= Defendants used extensive non-recourse financing.

“ RaPower-3 Equipment Purchase Agresment

" This Equipmess Purchase Agreensent (the "Agrecment”) is catered ints this day

2200 ST46 PM

By and berwees TaPemer-3 116 (e “Gipermor), with principal offices at 4033 Scuth 4100
West, Dieseret, UT 24624, heveinafber reforred to as "Geliar™, an

whose ddrees In $9F Bty Gr-brrrayy R4S 3. Payment Terms. Purchaser shall pay to Seller the sum of $3,500 for each
T ETI S, Mgdatd D B, a1 FUEF Aliemnative Energy System purchased, hereinafier referred to as the "Purchase Amount" for
s referrod t a4 "Purchasec, 7 the purchass of the Akemative Encrey System. This inchdes the cost of defivery,

installation and startny, as well as fhe cast of warranty work performed during the warranty
period described below, The Total Purchase Amount shall be paid in sccordance with the
following schedule:

“Optionl:
T g {1‘}
- O-!_‘_— Initial Down Payment in the amount of 81,050 (one thousaud ffty dollars) for each
e, T—;&_I-__ Alternative Energy System purchased, which shall be paid at the time this agreement is
oare: Boibeltg entered inte.
Detane M Thomas CRARPS

- Option 2:

Ieitial Down Pe i the amount of $1,050 (one thousand fifly dollers) for each
Alterative Energy System purchased, which shall be paid with 2 one-time payment of $105
(equal to 10% of the down payment) at the time this Agreement is eatered into. The balance
oF 3945 for cach Altemative Energy System 1s to be paid on or before June 50,2012

Option 3:

Initial Dawn Payment in the amount of $1200 (One Thousand Twe Fundred Dallers) for each
Aliemative Energy Systems purchased, vwhich shall be naid in monthly installments of $100
{One Hundred Dollars) per system purchased

132 : s

Not “ At Risk”

= Defendants used extensive non-recourse financing.

1282017 Terms & Conditions
Shopping Cart Soarch
0 Berniy) - 5000
RaPuawer —
v Homa | Wish List [0) | My Account | Shopping Cart | Chackout
Home » Farma & Congitiony

Terms & Conditions

Down Payments & Financing

At loast 18% of the solar tochnology purchase prica is due within 15 days of the purchase date. Up to B2% financing is provided directly from the companty on solar purchases.
cradit chack will ba parformed. Every purchase instantly quaifies and is sutomatically enrolled in the program with 8 valid Tax Identification Numbar (TIN) from the
purchaser. Tha purchaser may opt out of company financing; In such case, the full price of tha solar tachnology is due within 15 days of time of purchase. Tha purchasor also retaing

Plaintiff
Exhibit
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Defendants Knew or Had Reason to
Know, Based on Advice and

Information from Others, That Their
Statements Were False or Fraudulent

November 2010

waw deltaatiorney.com
anderscniowcenter@deltoaormey com

NDERSON

August 8, 2012
Re:  Potential tnx advantages,
Dear Potential RaPower-3 Customer,
T'o help you, as a taxpayer, understand the possible tax saving benefits of
purchasing energy equipment through RaPower-3, we have assembled the following
information so that you can consult with your own tax professional about the potential

tax advantages of entering the energy market by owning RaPower-3 energy equipment.

With the purchase of Rapower-3 Energy Equipment, there are four possible ways
to reduce tax liability:

s energy credits;

& depreciation;

* §179 costs,

* deductions and expenses. Plaintiff
Depending on your situation, all four approaches may apply to you. Below is a Exhibit
discussion regarding each possible benefit for you to review with vour own tax P
professional and determine the applicability to your own unique financial situation. m— i

US-001654
_ US001654

135 e
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January 2011

that was 620

4 Q. Did Mr. Johnson ever bring in anything
5 convincing to you about material participation?
& A. I believe the wvery next time that I saw

7 Mr. Johnson after Tedd and I had that conversation, 1t wa

8 again the hypotheticals, and he was -- he was gstting to

9 be over the top in his demeanor and the way that he was

10 treating me, and at that point I told him that he nseded

11 to find somecne else to represent RaPower-3.

12 Q.

13 you mean?
14 A.
15 ny space.
16 9.
17 fire RaPowerf3 as a client?

18 A.

When you say he was being over the top, what do

Being -- being aggressive, being loud, being in

And in the course of that conversation, did you

I told him that I couldn't do what he wanted me

19 to do and he needed to find someone else.

June 2012

IRS Criminal Investigation Division : e
executes search warrant. 3 | o1z aia,

4 k place
Williams Testimony s 8 A ves,

e Trial Tr. 1044:2-5

8 Q. Right. Did you go anywhere else in 2012?

9 A. No. Yeah, | take that back. Yes, we went

10 to Neldon's house.

11 Q. Why did you go to Neldon's house?

12 A. We just went by there. No particular

13 reason that | know of. That's just where the whole
14 group of us went.

15 Q. Do you remember seeing government

Howell Testimony
16 officials --
. PIl. Ex. 683, 80:8-81:23 17 A. Yes.

18 Q. - with large weapons --

19 A. Yes.

20 Q. -- on that 2012 visit?

21 A Yes.

22 Q. Do you know what that was about?

23 A. They were doing a raid.

24Q.0n?

25 A. RaPower, Neldon Johnson, confiscating

Plaintiff
Exhibit
683

u were present

81: 1 computers and everything. Yes.

2 Q. Did you ask anybody about that?

3 A. We did. We talked about it some.

4 Q. Who did you talk about it with?

5 A. Greg, Neldon. They were -- we were at

6 a - we had stopped somewhere to -- they cooked

7 hamburgers and stuff, and so --

8 Q. What did Neldon Johnson say about the

9 raid?

10 A. I don't really recall all of that. We

11 weren't given any specifics.

12 Q. You mean specifics?

13 A. I didn't look at any search warrants or

14 anything like that, so | didn't have the specifics.

15 Q. What did Greg Shepard say, if anything?

16 A. That's been awhile back. I'm not sure of

17 any exact things that they said.

18 Q. Do you remember generally?

19 A. Just said that the government raided

20 Neldon's house and the manufacturing plant, because
21 we had to go to the solar research and development
22 first before we could come back to the manufacturing
23 plant.

6/22/2018
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solar Jenses that focus the sun’s enerpy, wihich encrgy is coliected and (ransinitted to produce

“under Section 1603 0 the American Recovery & Reinvestent Act ol 2009 with respeet to the
same mode! of sofar lenseb as thé Solar Lenses and related equipment, which grant required -
“tinding by the Treasury Bepartment that such solar lenses and related Lqmp\ﬁem constituted
property deseribed in Cade Section 48(a)( AN oF (i, :

October 2012

KIRTOM | MECONKIE

MEMORANDUM

By e T
:J-/z./ ,?

ClliCoun, g

FACTUAL BACKGROUND. ©

= TheSolar Lenses will be purchased by Buyers that are (i) corporations arlimited Hability
Lc)mpdme- organized in the United States, (i) neither tax-exempl nor govierniental entities and
(iii} (axed & s subchap[er e cofpuraﬂom for fedu‘al incofiie tax purposes.. The Solar Lensesavill -
be I’ll!t‘Lh"lS(:d pursuauﬁ o a Solar Lenses Purchase Agreement that is subst&nimlfy similarto the
agrecinert set forth in Exhibit A hereto (thL “Purchase Agreement™). The ‘Scﬂal Lu’sses were
manufactured by Infernational Automated Syslmm or one of its affiliates and consist of thin-film

heated steam. for pmver genéfation and ather uses, The Treastry Depanmmn has made a grant

139

June 2013

* |IRS began auditing customers and disallowing all
promoted tax benefits.
— PLEX 71
— PLEX 73
— PLEX 328
— PLEX 602
— PLEX 689, Gregg Dep., 141:20-142:7
— PLEX 697: Zeleznik Dep., 165:13-166:10; 167:3-21
— PLEX 683, Howell Dep., 216:16-217:15

* |IRS has never allowed anything.
— Jameson Testimony, Trial Tr. 1249:14-1250:1

6/22/2018

70



Case 2:15-cv-00828-DN-EJF Document 412 Filed 06/22/18 Page 71 of 102

= Oregon

auditing

Also in 2013...

Department

of Revenue began

customers

and disallowing
benefits.

From: Greg Shepard <gregi@mpower3 com=
Wednesday, July 31,2013 7:45 PM
To: peregg@hfsmail com
Subject: RE: Oregon Dept of Trea

CALL ME AT 801-699-2254

Greg Shepard
RaP

4035 South 4000 West
Deserel, UT 84624
s sapomerd.con

NOTICE: This copyrighted email and any files transmitied with it are confidential and intended solely for the use of the individual or
entity to whom they arc addressed and miay be subjest to legal privilege. IF you have received this email in eeror, please notify the
system manager. You shoukd not disseminate, distribute ot copy tis email. I you are ol the intended recipicnt, you are notified that
disclosing, copying, distribufing or (aKifig any action in reliance of the coninis of this information is strictly prolibited,

Mr. Johason

imitinte |||mh- reganding your
advisory lener,

1 hiave beer reimined by Todd Anderson and the Anderson Law Cesler 1o poteatially
af propriesary infiormation in the fonm of s

My eles, Tosd Asderson, penied you with un sy e i onder 0 ferber

s begal acvisar, Todd Andraon's lenicr wn

= PLEX 330
ibfsmail com]
To: gregira)
[ ] Sent: Wed, 31 Jul 20I1 I2-H 13 0700
‘Subsject: Oregon Dept of Treasury
Greg,
™ P L EX 33 2 1 was asked to send in the IRS Adjustments and the Appeal that I replied with o the Oregon Depl Treasury. Genevive Traub has mow
clled and asked me to discuss the items with her.
Peter Gregg
n P L EX 3 3 3 RFS ClinianSales Rep
‘www biggerfastersironger.coim
Estacada High School Coach
503-679-468%
Gregg_P&R-001465
Center, nor Ases it sontain Me. Anderson’s name or signature, i is identical o sbauseially
Tate W. Bennett, Esq. Piinidlarts flariomie. iy ropbrbppmareery
Attorney at Law
PO Box 272 altir M, Asderson's adviscry
Fillmaore, Utah B4631 [ oy 3 purties. As such, your
BO1.500-2795 displaying of M, - hit Fights. We e thevesors
tatobennottley entitied by lww & 0
your
We demand that immedanel;
Cease and Desist Letter N i 4
[ Y— . e o b
Meldon Aohnson - i Mr. Andenson’s
ADES W 4000 5 lemer,
Delia, Unsh BOE24 s Fiedge i M. Anderion’s Ine
RAPOWER-3, LLC
wio Neldon P, Johason - Regiatersd Agent July 10,
326 Nork Hwy, 6 kS
Salem, Utah 4653 "
“This ceasc and desist detier is wrines withowt prefudice 10 our righes, all of which we
Re: Ursmhorized Use of Proprietary [nformaticn. herchy exprealy raerved.

ot and i ot i letier oaly in the “rough dradl” stage
Furter, Tood mm&“;rzé.mwﬂmmbwwm

h 2 hm in

indior is currently
& manser which was nol authosiasd by M.

ion which has C by you
andior your company RAPOWER-3 LLC, #oes 50t bewr the loster-head of the Anderan Liw

w80
mG Shepatd
o 5722201

Anderson_Todd-00024

141

Anderson_Todd-00026
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Defendants Continue to Use the November
Draft from the Andersons to Sell Lenses

AZX2ME RaPowerd FAQ

Opportunity

Confract O's | Spomsoring@'s | Rental O's

FAQ Tax Questions

11. How do | find out how tax benefits may apply to my Solar Thermal Lens purchases?
fou can read the following Tax Altamey Lefers:

Plaintiff
,.!|~‘-= }-—= /&v Exhibit

Tax Opinion (Anderson)  Tax Opindon (Haws)  Tax Lettar (KEM)

03

143

December 2013

From: Greg Shepard <greg@rapower3.com=
Sent: Woednesday, December 11, 2013 7:50 PM
Subject: Ra3 Audit-McConkie Letter
Attach: Tax Kirton Comments.doc
TO ALL:

First, we are really progressing down in Delta, Weather is cold but sunny. We do not slow down at all.

Second, the last time | wrote to you it was concerning the Kirton-MeConkie Memorandum Letter, The
concerns stemmed from an audit a RaPower3 Team Member went through with IRS officer, Mark Tenney. |
went down to Kirtan-McConkie and spoke with COO Ken Olson who then talked with Ken Birrell who wrote a
Tax Attarney Opinion Letter for one of our big clients and who also wrote a the Memeorandum Letter to Solcol
and Neldon Johnson,

Mark Tenney vaciferously stated the letter written by Birrell had been recinded and was adamant that
RaPower3 members had ne business using it. Do not be enney or allow him to intimidate you.

Gregg_P&R-003220

6/22/2018
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December 2013

From: Greg Shepard <greg @ rapower3.com=>
Sent: Wednesday, December 11, 2013 7:50 PM
Subject: Ra3 Audit-McConkie Letter

Attach: Tax Kirton Comments.doc

144

This moming | wrote Ken Birrell and Ken Olson a detailed letter about the situation and asked Mr. Birrell to
write a letter of clarification.

While I'm waiting for his clarification, here are the facts as we see them:

1. Kirton-McConkie did write an opinion letter for a big client and Solcol, the entity we use for multi-
million dollar deals.

2. Kirton-McConkie did write a Memoranduni for Selcol and Neldon Johnsan, Memarandums are what
MNeldon uses to confirm weordings in contracts,

3, RaPower3 owns Solcol (Tenney does not know this)

4, Neldon pald Kirton-MeConkoe for the Memorandurm and thus Neldon Johnson owns that
Memorandum. (Tenney does not know this)

5, Kirton-McConkie has a disclaimer at the end of the Memorandum basically saying you can't use their
letter to aveid penalties and to also seek tax advice elsewhere.

6, So what did you do as a RaPower3 Team Member? Neldon owns the letter. Therefore, you can use
his letter (which is the Memorandum) for your purposes.

BOTTOM LINE: The Memorandum cannot be rescinded. You can use it. Tenney's assertions are patently
false.

ATTACHED IS A SYNOPSIS OF THE KIRTON-MCCONKIE MEMORANDUM. | REDUCED IT DOWN TO TWO-PLUS
PAGES FOR EASIER UNDERSTANDING. | TRIED TO CAPTURE THE ESSENSE OF THE CODES AND TAX COURT
RULINGS FOR YOUR BENEFIT. HOPE IT HELPS.

Warmest Regards, Greg Gregg_P&R-003221

145

January 2014

KIRTON | MCCONKIE

i Lt Afeif
e
C
- Ejll"f v
R 0 el Memasandnin Do Octitior 10, 3003 | oome 3 = /47=17)
o 12

Ficae be advised Wal we g oo

opinkan lettee, whether orally, in wiiting, is

LLe,
i Frepeing

puschascn of

b i provice copie o s 1
‘ b3 e the B ot oy s
Veay tiuly yours,
/V
P i i Eoarass
icmncd W, Wirell
s Mkl Lawaca
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Defendants Continue to Use the Kirton
McConkie Memorandum to Sell Lenses

AZX2ME RaPowerd FAQ

Opportunity Evenis & Tours

Qs | Sponsoring@'s | Rental O's

FAQ Tax Questions

11. How do | find out how tax benefits may apply to my Solar Thermal Lens purchases?
fou can read the following Tax Altamey Letlers

ror

3 Al A e

03

Tax Opinion (Anderson)  Tax Opindon (Haws)  Tax Lettar (KEM)

Gregg v. Department of Revenue, 2014 WL 5112762 (2014)

2014 WL 5112762 (Or.Tax Magistrate Div.)
OCtOber 2014 Only the Westlaw citation is currently available,
Oregon Tax Court, Magistrate Division.
Peter C. GREGG and Renae J. Gregg, Plaintiffs,

= Peter Gregg lost case e ofOnsens, Dotonat.
against Oregon TC-MD 140043C
Department of October g, 2004
Revenue '
FINAL DECISION

1. CONCLUSION

After carefully considering the evidence, the court
concludes that Plaintiffs have failed to establish their
entitlement to the $21,960 in depreciation they claimed on
their 2010 federal Schedule C, which lowed over to their
2010 Oregon return. Accordingly, the court concludes that
Defendant's adjustments to Plaintiffs’ 2010 Schedule C
were proper. Now, therefore,

IT IS THE DECISION OF THIS COURT that Plaintiffs'
appeal is denied

147 e
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From: Greg Shepard [mailio: gregid rapawer3 .com]
Sent: Novenber 15, 20014 12:18 PM

Toz John Howell

Ce: Rick Jameson: Ken Riter. Kemeth Alexander
Subject: IRS Tactics Against Tax Preparcrs

148

November 2014

Hello All

The IRS is harassing some of you tax preparers. This comes in the form of threats and then demands.  The threat
states RaPower3 is a Tax Avoidance Scheme and you may face criminal charges if you don't give them confidential
information. They may want your entire client list and then highlight your RaPower3 clients. What an invasion. The
IRS is running amok. Just palitely e-mail them back and say *What is the purpose of this? It appears you re
overreaching ™ They probably won't respend back. Just ignore them. There is no consequence for not compl
with these illegal demands. This advice comes from our attorney Paul Jones.

Twill continue to keep you informed. Hang in there and good luck

Regards, Greg

RaPower3
Chief Director of Operations
4035 South 4000 West

Deseret, UT 84624
801-699-2284

WWW.TAPOWEr3.com

NOTICE: This copyrighted email and any files wransmitted with it are confidential and intended solely for the use of
the individual or entity to whom they are addressed and may be subject to legal privilege. If vou have received this
email in error, please notify the system manager, You should not disseminate, distribute or copy this email. If you are
not the intended recipient, you are notified that disclosing copying. distributing or taking any action in reliance on
the contents of this information is strictly prohibited.

November 2015
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF UTAH

Vs

UNITED STATES OF AMERICA.

RAPOWER-3, LLC. INTERNATIONAL
AUTOMATED SYSTEMS, INC., LTB1.
LLC. R. GREGORY SHEPARD.

NELDON JOHNSON, and ROGER Judge David Nuffer
FREEBORN,

Civil No. 2:15-cv-00828 DN
Plaintiff,
COMPLAINT FOR PERMANENT
INJUNCTION AND OTHER
EQUITABLE RELIEF

Defendants

149

Plaintiff the United States of America. for its complaint against Defendants RaPower-3,
LLC, International Automated Systems. Inc., LTB1, LLC. R. Gregory Shepard, Neldon Johnson,

and Roger Freebom (collectively. “Defendants™). states as follows:

Riter_Kenneth-01066
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November 2017

Gregg v. Department of Revenue, 2017 WL 5900999 (2017)

2017 WL 5000009 (Or.Tax Magistrate Div.)
Only the Westlaw citation is currently available.
Oregon Tax Court,

Magistrate Division,

Income Tax.

Kevin M. GREGG and Michaele D. Gregg, Plaintiffs,
v
DEPARTMENT OF REVENUE,
State of Oregon, Defendant.

TC-MD 160068R

|
November 30, 2017

FINAL DECISION |

111 CONCLUSION

After careful consideration, the court concludes Plaintiffs
were not eligible to deduct depreciation and solar energy
credits from their income for the 2011 tax year pursuant to
ORS sections 162 and 183. The court also concludes that
Plaintiffs are not eligible for the deductions because they
did not meet their burden of proof that the solar lenses
were placed into service during the 2011 tax year, because
the venture lacked true economic substance, and that any
deductions are eliminated by the passive activity loss and
at risk limitation rules. Now, therefore,

IT IS THE DECISION OF THIS COURT that Plaintiffs'
appeal is denied.

IT IS FURTHER DECIDED that Defendant’s request
that the court disallow Plaintiffs' depreciation deductions
related to Michaele Gregg's investment in the venture is
granted.

151

November 2017

Orth v. Department of Revenue, 2017 WL 5904611 (2017)

2017 WL 5004611 (Or.Tax Magistrate Div.)
Only the Westlaw citation is eurrently available.
Oregon Tax Court,

Magistrate Division,

Income Tax.

Matthew D. ORTH and Elizabeth D. Orth, Plaintiffs,
w.
DEPARTMENT OF REVENUE,
State of Oregon, Defendant.

TC-MD 1600758

|
November 30, 2017

Opinion

FINAL DECISION!

M. CONCLUSION

After careful consideration, the court concludes Plaintiffs
were not eligible to deduct depreciation and solar energy

credits from their income for the 2011 tax year pursuant to
ORS sections 162 and 183. The court also concludes that
Plaintiffs are not eligible for the deductions because they
did not meet their burden of proof that the solar lenses
were placed into service during the 2011 tax year, because
the venture lacked true economic substance, and that any
deductions are eliminated by the passive activity loss and
at risk limitation rules. Now, therefore,

IT IS THE DECISION OF THIS COURT that Plaintiffs'
appeal is denied

6/22/2018
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While promoting the solar energy scheme,

Defendants made or furnished (or caused

others to make or furnish) gross valuation

overstatements as to the value of the solar
lenses.

26 U.S.C. § 6700(a)(2)(B)

A gross valuation overstatement is:

= “any statement as to the value of any property or
services” if

— the value of the property or services is directly related
to the amount of any tax deduction or credit and

— the stated value is more than 200 percent of the correct
value of the property or services.

26 U.S.C. § 6700(b)(1).

153 e
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Merely stating a price is “furnishing” a statement of value

A defendant “who stated [a] price to any person as part of
an effort to induce them to invest . . . [has] furnished a
‘gross valuation overstatement’ within the meaning of

8§ 6700(a)(2)(B).”

. Unite)d States v. Turner, 601 F. Supp. 757,767 (E.D. Wis.
1985

= Gates v. United States, 874 F.2d 584, 586 (8th Cir. 1989)

= Reno v. United States, 717 F. Supp. 1198, 1202 (S.D.
Miss. 1989)

= Mattingly v. United States, 722 F. Supp. 586, 572 (E.D.
Mo. 1989)

= United States v. Campbell, 704 F. Supp. 715, 726 (N.D.
Tex. 1988); United States v. Campbell, 897 F.2d 1317,
1322-23 (5th Cir. 1990)

155

No scienter required

There is no scienter element in proving penalty
conduct under 8§ 6700(a)(2)(B); it is a strict liability
standard.

= Autrey v. United States, 889 F.2d 973, 981 (11th Cir.
1989)

= United States v. Hand-Bostick, 816 F. Supp. 2d 343,
352 (N.D. Tex. 2011)

= Campbell, 704 F. Supp. at 726
= Turner, 601 F. Supp. at 767
= Gates, 874 F.2d at 586

6/22/2018
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Defendants made a gross valuation overstatement each time
they stated the price of a lens.

§3,500 per lens

e PLEX 579, Neldon Johnson Dep., vol. 1, 206:15-23
e PLEX 687, Robert Aulds Dep., 140:5-141:13; 146:17-147:5
e PLEX 511

sponsoring ana
uso01793

157

The correct valuation of a lens is $26-35

= Correct valuation is necessarily an approximation,
and can be within a range. United States v. Music
Masters, Ltd., 621 F. Supp. 1046, 1054 (W.D.N.C.
1985).

= Generally, correct valuation is price agreed to by
willing buyer and willing seller. BUT NOT in “a
transaction in which the parties have incentives to
agree to an inflated price, to increase the tax benefits
to the purchaser.” In re MDL-731--Tax Refund Litig.
of Organizers & Promoters of Inv. Plans Involving
Book Properties Leasing, 989 F.2d 1290, 1298-99
(2d Cir. 1993); Music Masters, 621 F. Supp. at 1054.

6/22/2018
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The correct valuation of alens is $26-35

= Because the lenses are component parts of a purported
system that does not work to generate income, the best

material cost.

= “UEC's modules were and are simply not functional.
Although the solar industry is still in a developing stage,
UEC's modules fall drastically short of the quality of
products made by other manufacturers. Thus, the best
evidence of the modules' value is the Trustee's sale of
them for scrap, which will bring at most several hundred
dollars each.” United States v. United Energy Corp., No.

C-85-3655 RFP (CW), 1987 WL 4787, at *7 (N.D. Cal.
Feb. 25, 1987)

158

evidence of the correct valuation of the lenses is their raw

The correct valuation of alens is $26-35
== Product Description:  Solar Lens
Number of Pleces: 2,300
Dimensions: B0.0" x 85,127
= Thickness: Q.085"
h Unit Price: $52.18 -
Deita, Utah BRE24 Total Price Pre-Terms: $105,578 h’"’ﬂ(é lere 7
Credit Terms: 2% Cash up front discount (
== Total Price Post Terms: $107,386.44 /,00_ Box é§é057
e ':':':;f“ wm:.:‘u‘:s Ch‘d(;nm,rr# oH
— Contact information:  Randy ohason '7{5'0153-5937
{801) 592-8148
international Automated Systems, Inc.
Py /-' 6. 2% i EXHIBT
. ¥ é 518
See also, PLEX 520: Plaskolite Invoices P, o0
Unit Price Between — I ———— ——
$52.18 and $69.30

6/22/2018
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Defendants Incurred No Other Expenses to Produce Each Lens

= All Defendants responded, under penalty of perjury,
that they had not incurred any such costs.

= PLEX 449, at 2, Response to Interrogatory No. 12
= PLEX 450, at 5, Response to Interrogatory No. 16
= PLEX 451, at 3, Response to Interrogatory No. 12
= PLEX 452, at 2, Response to Interrogatory No. 12

INTERNATIONAL AUTOMATED
SYSTEMS, INC."S SUPPLEMENTAL
RESPONSES TO UNITED STATES' INTERROGATORY NO. 12: Identify the costs you incurred to produce each lens, including the
FIRST INTERROGATORIES
cost of procuring materials and manufacturing the final product that you sold to customers.

Civil No. 2:15-cv-00828-DN-BCW RESPONSE NO. 12: 1AUS does not incur any of the described costs as it does not produce
Judge David Nuffer Plaintiff the lenses or materials related thereto. As such, IAUS is unable to provide further
Magistrate Judge Evelyn Furse Exﬂ;b“

information on this interrogatory. Verification associated with this response can be found

in the public filings associated with IAUS. Specifically, the 10K and 10Q filings

160 e

Defendants recently valued each lens at merely $750

SPECIAL MEMO 3-27-18

RaPowerd

Rental Fee Payoff

The Operations and Maintenance Agreement specifies that you will be paid $150 per
lensfor the first five years or $750 per lens for the full five years. You will be paid
thisamount in the form of solar lenses and that will give you $1,050 in tax credits per lens.

Plaintiff

Exhibit
796

161 e
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An injunction is appropriate to prevent
Defendants from making false or fraudulent
statements as to material materials and from
making gross valuation overstatements in
connection with the solar energy scheme.

26 U.S.C. § 7408

An injunction and other equitable relief

are necessary or appropriate to enforce

the internal revenue laws of the United
States.

26 U.S.C. § 7402

6/22/2018
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An Injunction is Necessary or Appropriate

= Each Defendant was a critical player in the solar energy
scheme.

= Each Defendant continually and repeatedly engaged and
engages in conduct that must be enjoined.

= Each Defendant knew or had reason to know that he was
making statements about tax benefits that were false or
fraudulent.

= Defendants are unapologetic.

= Defendants’ ongoing occupations and activity put them in a
position to continue the solar energy scheme.

= Defendants have caused serious harm to the U.S. Treasury.

164 IS

Defendants Have Caused Serious Harm

to the U.S. Treasury.

6/22/2018
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Tax Benefits Claimed: Depreciation

Deposition Testimony

166

Depreciation on Schedule C = PLEX 683, John Howell Dep., 186:3-

= Line 13 of Schedule C 190:23; 193:22-194:10; 194:19-200:20
= PLEX 697, Brian Zeleznik Dep.,

Schedule C “Business” or “Activity” IlD?_2E)1(06;g ;553221593% 1027

= Equipment Rental Services - A @e), 1PRUSIT CITER]) IDIED,, U0Z7=

= Alternative Energy Systems %(1)3:'%5]:2:5?3'24_105'4’ ADRlelDieE2:

= Solar Energy

= Solar Panels

= Solar Thermal Lenses Trial Testimony

" RaPower-3 * Perez, Trial Tr. 828:5-829:7; 834:11-

= Sales: Solar Energy 836:14.

= Qlsen, Trial Tr. 1136:14-1137:18;
1139:8-1145:12.

= Williams, Trial Tr. 1022:18-1028:14.

= Jameson, Trial Tr. 1282:21-1289:11;
1289:15-1293:18; 1304:4-1306:8;
1307:2-1308:17.

Tax Benefits Claimed: Depreciation

Profit or Loss From Busi
[

6/22/2018
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Tax Benefits Claimed: Tax Credits

Solar Tax Credit

= Property placed into
service in current year —
on Form 3468

= Form 3468, line 14 —

carries over to Form
3800

= Computation of current
year credit allowed on
Form 3800

= Carried over from line 38
on Form 3800 to line 53
on the second page of

Deposition Testimony

= PLEX 683, John Howell Dep., 186:3-
190:23; 193:22-194:10; 194:19-200:20

= PLEX 697, Brian Zeleznik Dep.,
152:10-15, 152:22-159:5

= PLEX 689, Peter Gregg Dep., 102:7-
103:25; 104:24-105:4; 105:15-106:2;
112:7-124:9

Trial Testimony

= Perez, Trial Tr. 828:5-829:7; 834:11-
836:14.

= Qlsen, Trial Tr. 1136:14-1137:18;
1139:8-1145:12.

169

1040 « Williams, Trial Tr. 1022:18-1028:14.
= Jameson, Trial Tr. 1282:21-1289:11;
1289:15-1293:18; 1304:4-1306:8;
1307:2-1308:17.
Tax Benefits Claimed: Tax Credits
e 3468 Investment Credit GZBTE! —
\m..'.:"sm';"’m + lfaremation absout Foria 8 3 :;T:mmrwm at Immmf':.i‘“‘.;m"&m 174
m““lfﬁzinsnem aﬁn Eths:gms;:#::tme Lessee as the Purchaser of ngﬂsit Property

Ifyou ate calming the Invesimenl credil s & lessee Lased on & saclion 48 (es in efect on Novernber 4. 1330} eleclion. pravids the foloaing
ek shwing U information Delo.

Infarmmiation. If you acqusred more fsan one properly a5 @ lesser, sttath o s
1 Harms of lessor
2 Address of lessor

3 Descriplion of progerty

4 Amaunt far which you were reated 25 having acquired The progerly

[E3K Qualifying Advanced Coal Pﬂ:giacll:mdn, Qu!lifying‘ Gasification Prq‘ed r:mm ;

Advanced Energy Project C;

5 Chulying atvanced coal project credit (see InSTUCRNSE

12 Energy eredit:

solarmat anergy orslar sy eeaod o o omsny 1. 006,
R 4 lm}vjlhefa ws{hs{m Jaruihey' 1, 2006) pl

aBasis of pr
bk g ek A
‘service during Uie Lax year (see uls!ru:llnns)

LESING i fiiurnination or solsr ener jaced in SEWIB:&Inn I‘EBI
hsmmammm‘; %MS nd 1he basks almbm e fo consruction, n g ﬁ
i laxpayer afler December 31, 2005 (ses insiructions) ... §___ 1, mﬂﬂ%

: %mw

18 Enter the appicable unused investement credit from G
14 Addlines 11e through 11, 11m, 123, 126, 12¢,
Repaort thi it on Form 3800, e da ...

kg 120, amﬂ)

e
- 1 e
2:%
:gyaux aogp -

.. |ia 356,400,

Form 3168 (2012)

6/22/2018
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170

\

38 Credit allowed for ihe cupmnkygar: 2t and 37.
o sum o Part 1 e 6 and Port 1, Hnes 25 and 36, 5o
nslructions) as in = ma abpicatis Ine of o o
*Individuals. Farr 101l 40N, line 50 .

Tax Benefits Claimed: Tax Credits

an 3800 General Business Credit ot 1es e
orstmest e ey | ™ nfoMation about Form 3800 and 2012
dnienal Revonuo Sirics (99) = Attach 10 your tax return. et 5o

e s o e
K _AULDS & MERTA E GILLESPIE- nm:.us 3933

Currant Year Credit for Crodits Not Allowed Against Tentative Minimum Tax (THMT)
(See instructions and complete F'nrl[s) i bafora Parts | and If)

General business credit from line 2 of all Parts Il wilh bax A chacked
Passiue aclivily credits from line 2 of all Parts M with box B sheckad ,
Enter the applicabls passive acivity credits allowed for 2012 (see insk
Caryfoneard of genersl business ciedt b 2012 Entr the amount o fno 2o
with box G checie. See insiructions for statement fo atiach ...
Carryback of general business credit from 2013, Enter the amaunt fram line 2 of Fart il with box O
checked (see instuctions) . .
6 Addlines 13 4and5

31 Enter the tosi eligibie small business credi from ling 6 of

32 ww\mml\msurnmlllw\m
ot aNParte B with b F o .

Enfor the ﬂlplimhl& passive activily credis sllmugﬁc_

Comyornen business credil to 2012, Enter
e i s o & ehecred. Soci

137,159,

Carryback of business cradit from 2013, Erter ﬁr}mmfmm i
Wve: B of all Parts 111 with box H eheckad (se8a instrucli

36 Add lines 30, 31, 33, 34, and 35

37 Enter the smaller of line 29 35.. ,,,,, :

*Corporations, Form 1

Report e amounl
i
o 53, iy
A0 Sehedl1e"), Part |, fine 5
*Estates end tusts. Form le G, line 2b. .

]

| 493,559,

171

Tax Benefits Claimed
TY 2013-2016

Tax Preparer Depreciation Solar Energy
Expense Credit

John Howell -
{Texas) $14,829,035 $5,912,267

Kenneth Alexander

{Florida) 49,643,475 51,154,650
Richard Jameson

(Utah) $3,452,658 £921,900

Other Preparers 52,958,334 51,856,930

Grand Total $30,884,502 59,845,747

Plaintiff

Exhibit

52

6/22/2018
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Tax Benefits Claimed
TY 2013-2016

Tax Year | Depreciation Depreciation at Solar Energy
Expense Average Tax Rate® Credit

Plaintiff

2013 $6,779,926 4924,732 $2,926,905 Exhibit

82

2014 $10,893,841 $1,542,568 54,053,787
2015 $9,087,035 51,303,081 51,903,915
2016 $4,123,700 $591,339 $961,140
Grand Total $30,884,502 $4,361,770 $9,845,747

* The average tax rate for TY2013 is 13.64%, TY2014 is 14.16%, and TY 2015 is 14.34%. IRS SOI (Statistics of Income) Tax Stats
website: https.www.irs gov/statistics/soi -tax-stats-individual-statistical-tables-by -tax-rate-and-income-percentile. The average tax
rate for TY2016is not yet available, so the average tax rate from TY2015 is applied

Tax Benefits Claimed
TY 2013-2016

Tax Year Depreciation at Solar Energy Harm to Treasury
Average Tax Rate* Credit
2013 5924,782 52,926,905 53,851,687
2014 §1,542,568 $4,053,787 45,596,355 @
2015 $1,303,081 $1,903,815 3,206,996
2016 $591,339 $961,140 $1,552,479
Grand Total 54,361,770 $9,845,747 $14,207,517

* The average tax rate for TY2013 is 13.64%, TY2014 is 14.16%, and TYZ015is 14.34%. IRS SOI (Statistics of Income) Tax Stats
website: hitps w118 mon statistics soi-lax-stats-individual -statisti cal-tabl es-by -lax-rate-and-income-percentile. The average tax
rate for TY2016 15 not yet available, so the average tax rate from TY2015 1s applied

173 e
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174

Tax Returns in Evidence Claiming Tax Benefits

Relating to the Solar Lenses

= PLEX 63: Form 1040 for Brian and Amy Zelenik for TY2010 prepared by Bryan Bolander

= PLEX 64: Form 1040 for Brian and Amy Zelenik for TY2011 prepared by Bryan Bolander

= PLEX 65: Form 1040 for Brian and Amy Zelenik for TY2012 prepared by Kenneth Riter

= PLEX 66: Form 1040 for Brian and Amy Zelenik for TY2013 prepared by Woodward & Associates
= PLEX 67: Form 1040 for Brian and Amy Zelenik for TY2014 prepared by Woodward & Associates
= PLEX 68: Form 1040 for Brian and Amy Zelenik for TY2015 prepared by Woodward & Associates
= PLEX 127: Form 1040X for Preston and Elizabeth Olsen for TY2008 prepared by Bryan Bolander
= PLEX 128: Form 1040 for Preston and Elizabeth Olsen for TY2009 prepared by Bryan Bolander

= PLEX 129: Form 1040 for Preston and Elizabeth Olsen for TY2010 prepared by Bryan Bolander

= PLEX 130: Form 1040 for Preston and Elizabeth Olsen for TY2011 prepared by Bryan Bolander

= PLEX 131: Form 1040 for Preston and Elizabeth Olsen for TY2013 prepared by Richard Jameson
= PLEX 132: Form 1040 for Preston and Elizabeth Olsen for TY2014 prepared by Richard Jameson
= PLEX 158: Form 1040 for “Andrea”

= PLEX 168: Form 1040 for Samuel and Gloria Otto for TY2010 prepared by Steven Carter

= PLEX 169: Form 1040 for Samuel and Gloria Otto for TY2011 prepared by Steven Carter

= PLEX 170: Form 1040 for Samuel and Gloria Otto for TY2012 prepared by Steven Carter

= PLEX 171: Form 1040 for Samuel and Gloria Otto for TY2013 prepared by Steven Carter

= PLEX 172: Form 1040 for Samuel and Gloria Otto for TY2014 prepared by Steven Carter

= PLEX 173: Form 1040 for Samuel and Gloria Otto for TY2015 prepared by Steven Carter

= PLEX 191: Portions of Patricia Lambrecht’s tax return for TY2009 prepared by Roger Halverson,
specifically Form 3800 and Schedule C

175

Tax Returns in Evidence Claiming Tax Benefits

PLEX 308:
PLEX 314:

PLEX 315

PLEX 389

PLEX 392

PLEX 401

PLEX 599

Relating to the Solar Lenses

Form 1040 for Peter and Ranae Gregg for TY2010, self-prepared
Form 1040 for Peter and Ranae Gregg for TY2011, self-prepared

: Form 1040 for Peter and Ranae Gregg for TY2012, self-prepared
PLEX 316:
PLEX 317:

Form 1040 for Peter and Ranae Gregg for TY2013 prepared by Richard Jameson
Form 1040 for Peter and Ranae Gregg for TY2014 prepared by Richard Jameson

: Form 1040 for Mike and Jann Penn for TY2011 prepared by John Howell
PLEX 390:
PLEX 391:

Form 1040X for Mike and Jann Penn for TY2011 prepared by John Howell
Form 1040 for Mike and Jann Penn for TY2012 prepared by John Howell

: Form 1040 for Mike and Jann Penn for TY2013 prepared by John Howell
PLEX 397:
PLEX 400:

Form 1040 for Robert and M. Gillespie-Aulds for TY2011 prepared by John Howell
Form 1040X for Robert and M. Gillespie-Aulds for TY2010 prepared by John Howell

: Form 1040 for Robert and M. Gillespie-Aulds for TY2012 prepared by John Howell
PLEX 402:
PLEX 403:
PLEX 404:
PLEX 446:
PLEX 598:

Form 1040 for Robert and M. Gillespie-Aulds for TY2013 prepared by John Howell
Form 1040 for Robert and M. Gillespie-Aulds for TY2014 prepared by John Howell
Form 1040 for Robert and M. Gillespie-Aulds for TY2015 prepared by John Howell
Form 1120S for Shepard Global, Inc. for TY2014 prepared by Richard Jameson
Form 1040 for Charles and Tammy Kowing for TY2014 prepared by John Howell

: Form 1040 for James and JoAnn Woodson for TY2013 prepared by John Howell
PLEX 634:
PLEX 635:
PLEX 636:
PLEX 761:
PLEX 763:

Form 1040 for R. Gregory and Diana Shepard for TY2013 prepared by Richard Jameson
Form 1120 for Shepard Global, Inc. for TY2013 prepared by Richard Jameson

Form 1040 for R. Gregory and Diana Shepard for TY2014 prepared by Richard Jameson
Form 1040 for Lynette Williams for TY2010 prepared by Bryan Bolander

Form 1040 for Lynette Williams for TY2011 prepared by Bryan Bolander

6/22/2018
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Tax Returns in Evidence Claiming Tax Benefits
Relating to the Solar Lenses

= PLEX 766: Form 1040 for Frank and Lisa Lunn for TY2009 prepared by Woodward & Associates
= PLEX 767: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2010 prepared by Woodward

& Associates

= PLEX 768: Form 1040 for Frank and Lisa Lunn for TY2010 prepared by Woodward & Associates
= PLEX 769: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2011 prepared by Woodward &

Associates

= PLEX 770: Form 1040 for Frank and Lisa Lunn for TY2011 prepared by Woodward & Associates
= PLEX 771: Form 1040 for Frank and Lisa Lunn for TY2012 prepared by Woodward & Associates
= PLEX 772: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2013 prepared by Woodward

& Associates

= PLEX 773: Form 1040 for Frank and Lisa Lunn for TY2013 prepared by Woodward & Associates
= PLEX 774: Form 1065 for Kahuna Builders, LLC (Frank Lunn) for TY2014 prepared by Woodward

& Associates

= PLEX 775: Form 1040 for Frank and Lisa Lunn for TY2014 prepared by Woodward & Associates
= PLEX 779: Form 1120S for Shepard Global, Inc. for TY2015 prepared by Richard Jameson

176 __am
Defendants’ Organized Response to IRS
PLEX 9 = PLEX 145 = PLEX 278 = PLEX 335
PLEX 10 = PLEX 147 = PLEX 279 = PLEX 336
PLEX 51 = PLEX 155 = PLEX 282 = PLEX 338
PLEX 52 = PLEX 156 = PLEX 283 = PLEX 340
PLEX 69 = PLEX 157 = PLEX 284 = PLEX 341
PLEX 70 = PLEX 225 = PLEX 285 = PLEX 440
PLEX 71 = PLEX 226 = PLEX 286 = PLEX 481
PLEX 72 = PLEX 227 = PLEX 287 = PLEX 553
PLEX 73 = PLEX 228 = PLEX 290 = PLEX 556
PLEX 75 = PLEX 229 = PLEX 293 = PLEX 557
PLEX 76 = PLEX 230 = PLEX 298 = PLEX 601
PLEX 78 = PLEX 231 = PLEX 299 = PLEX 602
PLEX 89 = PLEX 255 = PLEX 305 = PLEX 606
PLEX 116 = PLEX 267 = PLEX 325 = PLEX 625
PLEX 117 = PLEX 269 = PLEX 328 = PLEX 626
PLEX 143 = PLEX 271 = PLEX 329
177 e
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Disgorgement is necessary or
appropriate to enforce the Internal
Revenue Laws.

26 U.S.C. § 7402(a)

RaPower3: 10 LENS PURCHASE

Purchases can be from One ta a Thousand Lenses

$820 per year for 30
RaPower3 — =

1.4 X
MONEY BACK

NET ZERO EXPENSE

S5
For your up-front payment...
YOU GET:
= $10,500 in Tax

.32 in Bani ENVIRONMENTALLY FRIENDLY |
= $27,900 in Lease Payments

1. No special land praparatian

Power Purchase Agreement

L o 2. very litte water used

= Performance Guarantes Y 3 @‘)o a“n :

= Free Maintenanca 5 Al AN

« No-cost 3rd-Party Operation F7mr o

= Liability Insurance Included 2 i . - .

« Lifetime Warranty e @J)a L Depreciation Tax Bracket In-Pocket Benefit
> o 10‘ 2012 20%  $3,570

4 2012 25%  §4,462
oY
. 2012 30%  $5,355

¥
UTILITY

LEGEND:
136 Lenses per Tower » 1,800 Lenses per Megawatt = 5-6 Acres per Megawatt
Solar = 2,000 Operating Hours per Year

Freeborn_Roger-00066

179 See also PLEX 777
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For your up-front payment ...

YOU GET:
* $10,500 in Tax Credit

* $29,750 in Depreciation

« $20,000 in Bonuses
*$27,900 in Lease Payments

PLUS
« Performance Guarantee

* Free Maintenance

* No-cost 3rd-Party Operation
* Liability Insurance Included
* Lifetime Warranty

IRS

180

RaPower3 ¢

RaPower3: 10 LENS PURCHASE

Purchases can be from One to a Thousand Lenses

$820 per year for 30 years

O&M

14X
MONEY BACK
NET ZERO EXPENSE

ENVIRONMENTALLY FRIENDLY
1. No special land preparation

Power Purchase Agreement

o 2. Very little water used
1 g L J
CUANS:
é@x\" '%"\o“ *Depreciation _ Tax Bracket In-Pocket Benefits v

o 2012 20% $3,570

0})z 4 o2 2012 25% $4,462
.1,0 '530\’ 2012 30% %5,355 UTILITY
9
B

LEGEND:
136 Lenses per Tower ¢ 1,800 Lenses per Megawatt ® 5-6 Acres per Megawatt

Solar = 2,000 Operating Hours per Year

181

RaPower3

IRS

RaPower3: 10 LENS PURCHASE

Purchases can be from One to @ Thousand Lenses

14X
MONEY BACK
NET ZERO EXPENSE

& o
o 1‘659 “390
s
#< o sneoraciation Tax Brackar In-sacket Benef
@ P & & preciation Tax Brackat [n-Packet Benafit
%  $3570
2 0% 435
¥ 5% 54,462
o
¥ 2012 0% §5,355

6/22/2018
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Defendants instructed customers to pay RaPower-3 with the
money they saved on their taxes.

12/8/2017 RaPower3 | Home System

UULSIUI] \AS Tutbine

R N

What Do | Do7 Just purchase 36 of our commercial Solar Lenses and click the home unit option.

What's the Cost? Your deposit on these 36 Solar Thermal Lenses is $$3,600 ($100 per solar lens). Then when you get your
refund of $37,800 you pay us $19,800 (5550 per lens). Your cost basis is $126,00 (35 X $3,500)

What Are the Tax Credits on 36 Solar Lensas? $1,050 for each lens: 38 X $1,050 = $37,800

When Do | Get this Money? When you file your 2017 federal taxes, your realized tax savings are | iate or if you get a
refund, it will typically come in 3-5 weeks after you file. Then, you and your tax preparer might want or need to amend your
2016 federal taxes in order to get the full $37,800 for your home system. This means you are going to get back your original
$23,400 pius the balance of $14,400 to pay off your home energy system in full. Refunds from amended retums can take 6-8
weeks.

When Do | Need {o Pay RaPower37 You need to pay RaPower3 the full deposit by check within 15-30 days after you place
your order and then the balance in April-May of next year when you get your refund.

Plaintiff
Exhibit

T4

182

Defendants knew customers
“have been getting significant tax benefits since 2006”

From: greg®Erapowsrd oo
Subject: Shepard's 2nd Dratt
Date: Oolober 3, 2016 al 6:28 PM
To: Don Gisatte donsthe®gmail.cam, Malt Shapard mati & mpower® com

Don and Mait, Here is the 2Znd draft of our ad, Thanks, Greg

Initial Message/Keyword Response Set #1

Initial Broadcast Message

first_name imagine receiving guaranteed money from the federal government on a program
signed by President Obama and overwhelmingly approved by Congress. Our people have
been getling significant lederal benefits since 2006, We are a debl [ree firm with 365 million

i)
e o
oate:_ Y7 oY

ChiCourt, LLC

183 __aae
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Defendants knew that selling
tax benefits made them more money.

LEADERSHIP MEETING

6. Have your people make a copy of their refund check so the both of you canuse it as a
valuable tool in your presentations.

5. Remember, if your people are happy, meaning they received all their tax benefits, then they
will purchase even more systems. That means you make commissions all over again.

RAPOWER3
2012

NATIONAL
CONVENTION

Plaintiff
JUNE 25-26-27 Exhibit
SALT LAKE CITY, UTAH

184 S

The proper measure of disgorgement is
Defendants’ gross receipts

* The United States’ evidence provides a reasonable
approximation of Defendants’ gross receipts

185 e

93



Case 2:15-cv-00828-DN-EJF Document 412 Filed 06/22/18 Page 94 of 102

186

Disgorgement: RaPower-3

= RaPower-3, LLC does not generate revenue
from any source other than selling lenses in the
solar energy scheme.

= P|. Ex. 682, RaPower-3, LLC 30(b)(6) Dep.,
32:16-33:14; 36:14-39:16; 66:1-12

187

Invoice
Puchase Dy a TRAZZDIZ 12152 P
RaPowser3 LLC TO:  COOKAESILE
4035 South 4000 West 2608 SHAGEARK SE
Deseret, UT. 84624 GRAND RAPIDS, M1, 49546
Qrdar Information e ———
Brssr 1B 7427082202 15
Unls Purchosed  Rescelption Dun Paymont  Ell Unit Prlca
0y 0 vt Solar Thermpl Lens 10500000 430000000
Dvador Payrmants
Paymend Dale: Payment Tupe Payment Reclpwsd Payment Amount oy
142008 Chack Yes $105,000.00
En] Chack Yos 5008
e Chade ves §3300000
sz Chedk ves 11600000

Raceivad Paywant Count: 1
Amount Paid: 120500000

(Doas ot ralect paiding punants)  Dalunges f0o0

6/22/2018
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Disgorgement: RaPower-3

RaPower-3, LLC
Gross Receipts 2009-2016

Grand Total: $25,310.,6

Years Sum of Amount PLEX 749
2000 | $4,580.01 Tab: Order

Gross Rece

ipts

2017 - February 2018

$563,395

2010 $940,008 45 Filter: Comments/ “paid”

2011 | $2,447,12037
2012 $4,131.501.86
013 $5,573,907.07
2014 $5,032,267.06
015 | 8449397447
2016 | $2,687.311.08
Grand Total | $25,310,670.37

188

$25,874,065.

Filter: Date Added/ 2017 and 2018

TOTAL, 2009 through February 2018:

73

189

Disgorgement: International Automated

Systems, Inc.

Customer Deposits and Revenue Recognition - The terms of sale ofa System provides foran initial cash deposit of $9,000 at the date the
agreement is signed and thirty annual payments of $700 (with no stated interest), totaling 521,000, commencing five years following the
installation date. As of June 30, 2009, the Company had entered into contracts and received depasits to build, install and maintain
approximately 200 Sysiems

Under the terms of sale, the Company warrents that the Systems will remain in good operating condition for a thirty-five year pediod
commencing on the installation date and that it will b for all material, d labor costs incurred to complete such
‘maintenance and repair work. In addition, the Company warmants a production mie of 95% of the target production mte of 250,000,000
BTU' per year for the first five years., 1f the energy produced during the first five years is less than five times the wamanted production
rate, the purchaser may elect to terminate the agreement and will have no further obligation other than to retum the System to the
Company. The initial cash deposit will not be returmed.

“The deposits reccived have been recorded as customer deposits and included as current liabilitics in the financial statements since the
Company has not verified the encrgy output and has not yet delivered electricity from the Systems fo a third party as of Jane 30,
2009, Therefore, for all of these agreements, the cusiomers may request & retum of their deposits since the Company has not verified
output ofthe energy. The Company will begin to resognize revenue ancs the Systems cncray output has been verified (salenble energy
is produced) and once it is ahle to estimate its costs associated with the wamanty,

NOTE 9 - CUSTOMER DEPOSITS

During the years ended June 30, 2009 and 2008, the Company received customer deposits totaling $954,000 and §99,000, respectively,
and refunded deposits totaling $0 and $9,000, respectively, relating (o contract agreements to build, install and maintain altemate solar
energy systems.

The total emount of customer deposits at June 30, 2009 and 2008 was §1.757,250 and $803,250, wspestively, The agreements provide
that the Company will deliver, install and startup the altemate solar energy system prior to June 30, 2009, The Company has and
continues to work toward delivering, installing and starting up the altemate solar energy system, but the energy cutput has not been
verified. Therefore, for all of these agreements, the customers may request a retum of their depusits since the Company hes not verified
cutput of the encsgy.

CiliCour, LLE

ExHey %7/
Ve
:ﬂﬁg‘i'f; T

at 53

by 7 e
oaTeC2 )5 v

GiliGourt, LLE:

6/22/2018
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190

Disgorgement: International Automated
Systems, Inc.

June 30, 2010 $2,360,250 PLEX 852, p. 59
Buck Testimony, Trial Tr.
257:7-258:20; 271:9-
272:12; 293:1-294:11;
312:5-15.
PLEX 371, p. 63

June 30, 2016 $3,077,839 PLEX 507, p. 20, 35
N. Johnson, Trial Tr.
1812:4-12.

Total $5,438,089

191

Disgorgement: Neldon Johnson
for Solco I, LLC

= Solco I, LLC does not generate revenue from any source
other than selling lenses in the solar energy scheme.

= PLEX 579, Johnson Dep., vol. 1, 82:-8-85:2

= PLEX 581, IAS 30(b)(6) Dep., 38:10-40:6; 45:4-21

= PLEX 673, LTB1, LLC 30(b)(6) Dep., 78:22-79:5; 79:12-
80:9; 81:12-21

= PLEX 38

= PLEX 325

= PLEX 495

= Reinken Testimony, Trial Tr. 863:18-866:18; 870:3-871:7
e

6/22/2018
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Disgorgement: Neldon Johnson
for Solco I, LLC
Solco I, LLC
Gross Receipts 2010-2016
Grand Total: $3.434.992
Years Sum of Amount
2010 | $12.450.00
2011 $5.200.05
2012 $1.269.595.55
2013 $891.859.29
2014 | $1.138.606.87
2015 $59.630.45 —
016 | $57.650.08 Exibie
Grand Total $3,434,992.29 =

Disgorgement: Neldon Johnson for
XSun Energy, LLC

= Neldon Johnson used XSun Energy to sell lenses to customers
and to promote RaPower-3 lens sales

= XSun Energy, LLC does not generate revenue from any source
other than selling lenses in the solar energy scheme.

= PLEX 579, Neldon Johnson Dep., vol. 1, 79:8-81:7; 82:8-10
= PLEX 581, IAS 30(b)(6) Dep., 47:2-19

= PLEX 208

= PLEX 355

= PLEX 356

= PLEX 510

= PLEX 743, p. 11

193 ___ae
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Disgorgement: Neldon Johnson for
XSun Energy, LLC

XSun Energy, LLC
Gross Receipts 2011-2016

Grand Total: $1.126,888

Years Sum of Amount |

L 201 $442,355.43
2012 $660.462.57

L2013 $21.298.73
2014 $1,170.10

L2015 $813.17 | —
2016 $788 18 Eshibit

| Grand Total $1,126,888.18 e

104 s

195

Disgorgement: Neldon Johnson Summary

Solco I, LLC $3,434,992
Xsun Energy, LLC $1,126,888
Total $4,561,880

And Neldon Johnson should be jointly and severally liable for the disgorgement of
RaPower-3, LLC and International Automated Systems:

Total From Above $4,561,880
RaPower-3, LLC $25,874,066
1AS $5,438,089
(Joint/Several RaPower- ($3,077,839)

3 and IAS)
Total $32,796,196

6/22/2018
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196

Disgorgement: R. Gregory Shepard

* Received gross receipts from his activity related
to the solar energy scheme.

* He was paid by International Automated
Systems, Inc. and RaPower-3, LLC.

* His entity, Shepard Global, Inc., was paid by
RaPower-3, LLC for his activity related to the

solar energy scheme.

197

Disgorgement: R. Gregory Shepard

SUMMARY
COMMISSION CHECKS FOR DEC. 2008

1. Lynette Williams: $5,400 to Greg Shepard in Jan. 09
2. Mo & Janeen Myers: $1,800 to Greg Shepard in Jan. 09
3. Mike Kirwan/K & Sun, LLC: $4,500 to Greg Shepard in
Jan. 09 and 84,500 to Tom Day in Jan. 09
4. Patty Lambrecht/ILIOS,LLC: $22,500 to Ryan Davies in
Jan. 09 and $22,500 to Greg Shepard to be paid as
follows:
A. $2,700 to Matt Shepard in Dec. 08
B. $6,000 to Andrea Shepard in Dec. 08
C. $6,000 to Greg Shepard in Dec. 08

D. §5,000 to Andrea Shepard in Jan. 09

0 2 $2,800 to Greg Shepard in Jan, 09
Ay

PCVaughar: F900 t g Shapard Jew D9

ADDRESSES:

EXHIB) 5

WIT: .

DATE:__ Y 1§ o1
CitiCourt, LLC

AT, INTERNATIONAL AUTOMATED SYSTEMS BNC.sa
kX sizs0 moe

NERCANFOR T g0

¥ 3 Sl Dinicrl Netelbesk

Y/ Av/4 i

ey
-
it

£ |

mmaw_J 00003700007 J

Check: 16867 Amount: $2,700.00 Date: 3/20/2006 HIN # 227101001007715

6/22/2018
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Disgorgement: R. Gregory Shepard

2006 $11,700 PLEX 411, Trial Tr. 1596:5-21
2007 $4,500 PLEX 411; Trial Tr. 1596:22-24
2008 $3,600 PLEX 411; Trial Tr. 1596:25-1597:2

+$11,100 PLEX 445
2009 $19,000 PLEX 411; Trial Tr. 1597:3-5
+$1,400 PLEX 445

2010 $15,000 PLEX 411; Trial Tr. 1597:6-8

2011 $9,000 PLEX411; Trial Tr. 1597:9-11

2012 $55,829 PLEX411; Trial Tr. 1597:12-15

2013 $82,603 PLEX 411; Trial Tr. 1597:16-18

2014 $89,629 PLEX 411; Trial Tr. 1597:19-21

2015 $127,308 Trial Tr. 1296:19-13

2016 $169,332  Trial Tr. 1297:19-1301:3

2017 $102,000 Trial Tr. 1597:22-1598:21
TOTAL $702,001

198 __.

Disgorgement: Defendants bear the risk of uncertainty

» These numbers are a reasonable approximation of
Defendants’ gross receipts

= Defendants failed to introduce evidence showing that
our numbers are not a reasonable approximation of
their unjust enrichment

= Defendants bear any risk of uncertainty in this
calculation

199 ___a
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Disgorgement: Defendants should not be given a credit

= Defendants did not meet their burden of proving that
they should be given a credit for expenses

= Defendants defrauded the United States for personal
enrichment

= No part of their business involving solar lenses was
legitimate

200 e

Disgorgement: Joint and Several Liability

Neldon Johnson
$32,796,196

IAS and RaPower-3
$3,077,830

R. Gregory
Shepard
$701,000

RaPower-3
$25,874,066

R. Gregory Shepard

1AS $51,300
RaPower-3 $650,701

201 e
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For all these reasons, we ask the Court to
enter all the equitable relief we request:

Enjoin Defendants
Order Disgorgement
Freeze Assets

102



