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JOHN W. HUBER, United States Attorney (#7226)

JOHN K. MANGUM, Assistant United States Attorney (#2072)
185 South State Street, Suite 300

Salt Lake City, Utah 84111

Telephone: (801) 524-5682

Email: john.mangum@usdoj.gov

ERIN HEALY-GALLAGHER, pro hac vice

D.C. Bar No. 985670, erin.healygallagher@usdoj.gov
ERIN R. HINES, pro hac vice

FL Bar No. 44175, erin.r.hines@usdoj.gov
CHRISTOPHER R. MORAN, pro hac vice

NY Bar No. 5033832, christopher.r.moran@usdoj.gov
Trial Attorneys, Tax Division

U.S. Department of Justice

P.O. Box 7238

Ben Franklin Station

Washington, D.C. 20044

Telephone: (202) 353-2452

IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,
Civil No. 2:15-cv-00828 DN
Plaintiff,
UNITED STATES’ NOTICE OF
VS. WITNESS DEPOSITION

RAPOWER-3, LLC, INTERNATIONAL
AUTOMATED SYSTEMS, INC., LTB1, Judge David Nuffer
LLC, R. GREGORY SHEPARD,
NELDON JOHNSON, and ROGER
FREEBORN,

Defendants.

Please take notice that the pursuant to Fed. R. Civ. P. 30 & 45, the United States will take
the depositions of the non-party witnesses listed in the table below at the dates and times

indicated. The depositions will be held at the Internal Revenue Service’s Office, 4309 Old

Plaintiff
1 Exhibit

702
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Jacksboro Highway, Wichita Falls, Texas 76302. The depositions will be recorded by
stenographic means and will continue from day-to-day until completed, without further notice,
and will be used for discovery, the preservation of testimony, and any other permissible purpose
under the Federal Rules of Civil Procedure in the above-captioned matter. Copies of the

subpoenas are attached to this notice.

Witness Name | Date Time

Mike Penn March 13, 2017 1:00pm Central Standard Time

Robert Aulds March 14, 2017 9:00am Central Standard Time

John Howell March 15, 2017 9:00am Central Standard Time
Dated: February 1, 2017 JOHN W. HUBER

United States Attorney

/sl Erin R. Hines

ERIN R. HINES

FL Bar No. 44175

Email: erin.r.hines@usdoj.gov
Telephone: (202) 514-6619
CHRISTOPHER R. MORAN

New York Bar No. 5033832

Email: christopher.r.moran@usdoj.gov
Telephone: (202) 307-0834

ERIN HEALY GALLAGHER

D.C. Bar No. 985670

Email: Erin.HealyGallagher@usdoj.gov
Telephone: (202) 353-2452

Trial Attorneys, Tax Division

U.S. Department of Justice

P.O. Box 7238

Ben Franklin Station

Washington, D.C. 20044

FAX: (202) 514-6770

Attorneys for the United States
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CERTIFICATE OF SERVICE

I hereby certify that on February 1, 2017. The foregoing document was sent via electronic
mail to the following counsel of record:

Justin D. Heideman

HEIDEMAN & ASSOCIATES

2696 North University Avenue, Suite 180

Provo, Utah 84604

jheideman@heidlaw.com

ATTORNEY FOR RAPOWER-3, LLC,
INTERNATIONAL AUTOMATED SYSTEMS, INC.,
LTB1, LLC, and NELDON JOHNSON

Donald S. Reay

REAY LAW, PLLC

43 West 9000 South, Suite B

Sandy, Utah 84070

donald@reaylaw.com

ATTORNEY FOR R. GREGORY SHEPARD
AND ROGER FREEBORN

[s/ Erin R. Hines

ERIN R. HINES

Trial Attorney, Tax Division
U.S. Department of Justice
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AO 88A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Utah

UNITED STATES OF AMERICA

Plaintiff
Vv

: Civil Action No.  2:15-CV-00828-DN-BCW
RAPOWER-3, LLC, et al.

Defendant
SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Mike Penn
2208 Berkeley Dr., Wichita Falls, TX 76308-1219

(Name of person to whom this saEpBéna is Jirec}é}?) i

Ef Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below (o testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: L%(SJ;}OHES_EJ e Ve | Date and Time: |
acksboro Highway , .
| Wichita Falls, TX 76302 | 03/13/2017 1:00 pm

The deposition will be recorded by this method: _ Stenographic

O Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

CLERK OF COURT
OR
Isf Etin R. Hines

Signature of Clerk or Deputy Clerk Attorney's sighature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)
United States of America , who issues or requests this subpoena, are:

Erin R. Hines, U.S. Dept. of Justice, P.O. Box 7238 Washington, DC 20044, Erin.R.Hines@usdoj.gov; (202) 514-6619

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AOBSA (Rev. 02/14) Subpoena to Tesufy at a Deposition in a Civil Action (Page 2)

Civil Action No. 2:15-CV-00828-DN-BCW

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)
on (date)

O 1 served the subpoena by delivering a copy to the named individual as follows:

on (aig) ,or

O I reiurned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, [ have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are $ for travel and § for services, for a total of § 0.00

1 declare under penalty of perjury that this information is true.

Date: N
Server's signature

Printed name and title

Server's address

Additional information regarding attempted service, etc.:
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AO 88A (Rev, 02/14) Subpoena to Testify at o Deposition in a Civil Action (Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(¢} Place of Compliance,

(1) For a Trial, Hearing, or Deposition, A subpoena may command a
person to attend a 1nial, hearing, or deposition only as follows:
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
{B) within the state where the person resides, is employed, or regularly
transacts business in persan, if the person
(i) is a panty or a party’s officer; or
(i) is commanded 1o atiend a trial and would not incur substantial
expense.

(2) For Gther Discovery. A subpocna may command;

(A) production of documents, clectronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and

(B) inspection of premises at the premiscs to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or atiomey
responsible for issuing and scrving a subpoena must take reasonable steps
1o avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable atiomey’s fees—on a party or attorney who
fails 10 comply.

(2} Comnmand to Produce Materials or Permit Inspection.

{A) Appearance Not Reguired. A person commanded (o produce
documents, clectronically stored information, or tangible things, or 10
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded 10 appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designaled
in the subpocna a written objection 1o inspecting, copying, testing, or
sampling any or all of the materials ot 10 inspecting the premises—or 1o
producing ¢lectronically stered information in the form or forms requested.
The objection must be served before the carlier of the time specilied for
complinnce or 14 days afler the subpoena is served. I1F an objection is made,
the following rules apply

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(it) These acts may be required only as directed in the order, and the
order must protect a person who is neither a parly nor a party’s officer from
significant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Reguired. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that;

(i) fails 10 allow a reasonable time 1o comply;

(ii) requires a person to comply beyond the geographical fimits
specified in Rule 45(c),

(iii) requires disclosure of privileged or other protected matter, if no
exception or waiver applies; or

(iv) subjects a person 10 undue burden.

(B) When Perminted. To protect o person subject to or affected by a

subpocns, the court for the district where compliance is required may, on
motion, quash or modify the subpoena ifit requires:

(i} disclosing a trade sceret or other confidential research, development,
or commercial information; or

(i) disclosing an unretnined expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expent’s
study that was not requesied by o party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party;

(i) shows a substantial need for the testimony or malerial that cannot be
otherwise met without undue handship; and
(iii) ensures that the subpoenacd person will be reasonably compensated.

{c) Dutics in Responding to a Subpocna,

(1} Producing Documents or Electranicatly Stored Information. These
procedures apply to producing documents or clectronically stored
information:

{A) Documents. A person responding (o a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and Jabel them to correspond 10 the categories in the demand

(B) Form for Preducing Electronically Stored Information Not Specified.
If a subpocna doces not specify a fonn for producing electronically stored
infonmation, the person responding must produce it in a form or forms in
which it is ondinarily maintained or in 8 reasonably usable form or forms

(C) Electronicafly Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. IT that showing is
made, the court may nonetheless onler discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2ZHC). The court may specify conditions for the discovery,

(2) Claiming Privilege or Protection.

(A) Information Withlield. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
materinl must:

(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or
tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim

(B) Information Preduced, If nformation produced in response o a
subpoena is subject 1o a claim of privilege or of protcction as
trial-prepasation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. Afier being
notified, a party must promptly return, sequesier, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved, must take reasonable steps to retrieve the
information if the party disclosed it before being notified, and may promptly
present the information under seal 1o the court for the district where
complinnce is required for 8 determination of the claim. The persoa who
produced the information must preserve the information uniil the claim is
resolved.

(g} Contempt.

The court for the district where compliance is required—and also, afier a
motion is transferred, the issuing count—may hold in conlempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related 1o it

For access 1o subpoena materials, see Fed. R. Civ. P. 45(a} Committee Note (2013).
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ACG 88A (Rev. 02/14) Subpoena to Testify at a Depositien in a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Utah
UNITED STATES OF AMERICA )
Plaintiff )
V. ) Civil Action No. 2:15-CV-00828-DN-BCW
RAPOWER-3, LLC, et al. )
) )
Defendam )

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: Robert Aulds
1252 Country Road 4699, Boyd, TX 76023

(Name of person to whom this subpoena is directed)

d Testimony: YOU ARE COMMANDED (o appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: ﬁﬁfgﬁi k oo h' | Date and Time:
acksboro Highway .
L Wichia Falls, TX 76303 03/14/2017 9:00 am

—L

The deposition will be recorded by this method: _ Stenographic

O Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:  02/01/2017

CLERK OF COURT

OR
fs! Erin R. Hines

Stgnature of Clerk or Deputy Clerk Attorney's signature

The name, address, e-mail address, and telephone number of the attorney representing (iname of party)
United States of America , who issues or requesis this subpoena, are:

Erin R. Hlnes U S. Dept. of Justlce P.O. Box 7238 Washlngton DC 20044, Erin.R.Hines@usdoj.gov; (202) 514-6619

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AQ B8A (Rev. 02/14) Subpocena to Testify at a Deposiion in a Civil Action (Page 2)

Civil Action No. 2:15-CV-00828-DN-BCW

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)
on (date)

O TIserved the subpoena by delivering a copy to the named individual as follows:

on (datz) yor

O I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, | have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$

My fees are § for travel and § for services, for a total of § 0.00

1 declare under penalty of perjury that this information is true,

Date;
Server's signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:
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AO 88A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action {Page 3)

Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(<) Place of Compliance.

(1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows
(A) within [00 miles of where the person resides, is employed, or
regularly tmnsacts business in person; or
(B) within the state where the person resides, is employed, or regularly
transacls business in person, if the person
(i} is o party or a party’s officer; or
(it) is commanded 10 atiend a 1nal and would not incur substantial
expense,

(2} For Other Discovery. A subpocna may command
{A} production of documents, electronically stored information, or
tangible things a1 a place within 100 miles of where the person resides, is
cmployed, or regularly transacts business in person; and
(B) inspection of premises at the premises to be inspecied,

{d) Protecting a Person Subject to a Subpocna; Enforcement.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or allomey
responsible for issuing and serving a subpoena must take reasonable sieps
to avoid imposing undue burden or expense on a person subject 1o the
subpoena, The court for the district where campliance is required must
enforce this duty and impose an sppropriate sanction—which may include
lost earnings and reasonable attormey's fees—on a party or attorney who
fails to comply,

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Reguired. A person commanded to produce
documents, clectronically stored information, or langible things, or to
permit the inspection of premises, need not appesr in person at the place of
production or inspection unless also commanded lo appear for a depositien,
hearing, or trial,

(B) Objections. A person commanded 1o produce documenis or tangible
things or to permit inspection may serve on the party or atlorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or 10 inspecting the premises —or o
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
complinnce or 14 days afier the subpoena is served, If an objection is made,
the following rules apply:

(i) Atany time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(i} These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

(3) Onashing or Madifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

(i) fails to allow a reasonable time o comply;

(i) requires a person 1o comply beyond the geographical limits
specified in Rule 45(c);

(i) requires disclosure of privileged ot other protecied matier, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject 1o or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires

—_— -

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(i) disclosing an unretained expert’s opinien or information that docs
not describe specific occurrences in dispute and results from the expent’s
study that was not requested by o party.

{C) Specifiing Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying & subpoena, order appearance or production under specified
conditions if the serving party

(i) shows a substantial nced for the testimony or matcriat that cannot be
otherwise met without undue hardship; and
(i) ensures that the subpoenaed person will be reasonably compensated.

(c) Duties in Responding to a Subpocena.

(1) Producing Documents or Efectronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding 1o a subpacna 1o produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the calegorics in the demand

(8) Form for Producing Electronically Stored Information Not Specified.
I a subpocna docs not specify a form for producing electronically stored
information, the persen responding must produce it in a form er forms in
which it is ordinanily maintained or in a reasonably usable form or forms

{C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the some electronically stored
information in mote than one form.

(D} Inaccessible Electronically Stored Information. The person
responding need not provide discovery of clectronically stored information
from sources that the person identifics as not reasonably accessible because
of undue burden or cost. On motion 10 compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(bH2KC). The court may specify conditions for the discovery

(2) Claiming Privilege or Protection.

(A) Information Withheld, A person withholding subpoenaed information
under a claim that it is privileged or subject 10 protection as trial-preparation
material must

(i) expressly make the claim; and

(i1} deseribe the nature of the withlield documents, communications, or
tangible things in a8 manner that, without revealing information itself
privilcged or protected, will enable the parties to assess the claim.

(B) Information Produced. If information produced in response to a
subpocna is subject to a claim of privilege or of protection os
irial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. Afier being
notified, a party must promptly return, sequester, or destroy the specified
information and nny copies it has; must not use or disclose the infonmation
until the claim is resolved, must take reasonable steps 1o retricve the
information if the party disclosed it before being notified; and may prompily
present the information under seal to the court for the district where
compliance is required for a determination of the claim, The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.

The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempl a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45{a) Committee Note (2013).




Case 2:15-cv-00828-DN-EJF Document 279-2 Filed 01/12/18 Page 10 of 12

AQ B8A (Rev. 02/14) Subpoena 1o Tesufy at a Deposition m a Civil Action

UNITED STATES DISTRICT COURT

for the
District of Utah
UNITED STATES OF AMERICA )
Plainiff )
v. ) Civil Action No.  2:15-CV-00828-DN-BCW
RAPOWER-3, LLC, et al, )
. }
Defendant )

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To: John Howell
4708 K Mart Drive, Ste. B, Wichita Falls, TX 76308

(Name of person to whom this stbpoena is E}edaﬁ

ﬂ( Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a
deposition to be taken in this civil action. If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

| Place: IRS Office _' | Date and Time:
' 4309 Old Jacksboro Highway

Wichita Falls, TX 76302 ?3.11 5I?017 9:00 am

The deposition will be recorded by this method: ~ Stenographic

O Production: You, or your representatives, must also bring with you to the deposition the following documents,
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached — Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:  02/01/2017

CLERK OF COURT

OR
Is! Erin R. Hines

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of pariy)
United States of America - _,who issues or requests this subpoena, are:
Erin R. Hines, U.S. Dept. of Justice, P.O. Box 7238 Washington, DC 20044; Erin.R.Hines@usdoj.gov; (202) 514-6619

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).
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AD 88A (Rev. 02/14) Subpoena 1o Testify at a Deposition in a Civil Action (Page 2)

Civil Action No. 2:15-CV-00828-DN-BCW

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for fname of individual and title, if any)
on (date)

O I served the subpoena by delivering a copy to the named individual as follows:

on (dare} y or

0 I returned the subpoena unexecuted because:

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, | have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$
My fees are $ for travel and § for services, for a total of § 0.00
I declare under penalty of perjury that this information is true.

Date:

Server's signature
4

Printed name and title

Server's address

Additional information regarding attempted service, etc.:
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AO 88A (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action {Page 3)

Federal Rule of Civil Procedure 45 (¢}, (d), (¢), and (g) (Effective 12/1/13)

(c) Place of Compliance,

(1) For a Trial, Hearing, or Deposition. A subpocna may command a
person 1o atiend a trial, hearing, or deposition only as follows
(A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
(B) within the state where the person resides, is employed, or regularly
trunsacts business in person, if the person
(i) 1s a party or a party’s officer; or
(i) is commanded to attend a trial and would not incur substantial
expense

(2) For Other Discovery. A subpoena may command
{A) production of documents, electronically stored infonmation, ot
tangible things at a place within 100 miles of where the person resides, is
employed, or repularly transacts business in person; and
(B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpocnn; Enforecment.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or atlomey
responsible for issuing and serving a subpoena must take reasonable steps
1o avoid imposing wndue burden or expense on a person subject 1o the
subpoena. The court for the district where compliance is required must
enforce this duty and imposc an appropnate sanction—which may include
lost eamnings and reasonable attorney’s fees—on o party or atlomey who
fails 1o comply.

(2) Command to Produce Materials or Permit Inspection,

(A) dppearance Not Required. A person commanded to produce
documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded 1o appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded 1o produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written abjection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing clectronically stored infortmation in the form or forms requested
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. IT an objection is made,
the following rules apply:

(i) Atany time, on notice 10 the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

(li) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
sighificant expense resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the couri for the district where
compliance is required must quash or modify n subpoena that.

(i) fails to allow a reasonable time to comply;

(il} requires a person to comply beyond the geographical limits
specified in Rule 45(c);

(iii} requires disclosure of privileged or other protected matier, if no
exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a

subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpocna if it requires:

(i) disclosing o trade secret or other confidential research, development,
or commercial information; or

(i) disclosing an unretained expen'’s opinion or information that docs
not describe specific occurrences in dispute and results from the expert's
study that was not requested by a party.

(C) Specifving Conditions as an Alternative. In the circumsiances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, arder appearance or production under specified
conditions if the serving pary:

{1} shows a substuntial need for the testimony or material that connot be
otherwise met without undue hatdship; and
(i1} ensures that the subpoenaed person will be reasonably compensated

(e) Duties in Responding to a Subpoena,

(1) Producing Documents or Electronically Stored fnfarmation. These
procedures apply to producing documents or elecironically stored
information

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them 1o correspond (o the categories in the demand.

(B) Form for Producing Electronically Stored Information Net Specified.
If & subpoena does not specify a form for producing clectronically stored
information, the person responding must produce it in a form or forms in
which 11 is ordinarily maintained or in a reasonably usable form or forms

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D} fnaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of unduc burden or cost. On motion to compel discovery ot for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. 1f that showing is
made, the court may nonctheless onler discovery from such soutces if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2XC) The count may specify conditions for the discovery

(2) Claiming Priviicge or Protection.

(A) Information Withheld. A person withholding subpoenaed information
under a claim that it is privileged or subject to protection as trial-preparation
material must.

(i) expressly make the claim; and

(i) describe the nature of the withheld documents, communications, or
fangible things in a manner that, without revealing information itsell
privileged or protecied, will enable the parties 10 assess the claim.

(B) Information Produced. [f information produced in response to a
subpocna is subject to a claim of privilege or of protection ns
trial-preparation matenal, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notificd, a party must prompily retumn, sequester, or destroy the specified
information and any copies it has; musi not use or disclose the information
until the claim is resolved; must take reasonable steps (o retrieve the
information if the party disclosed it before being notified; and moy promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim The person who
produced the information must preserve the information until the claim is
resolved.

{g) Contempt.

The court for the district where compliance is required—and also, after a
motion is trunsferved, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related 1o it.

(

For access te subpoena materials, sce Fed. R. Civ. P. 45(n) Commitiee Note {2013).




