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Ken Birrell

From: Ken Birrell

Sent: Friclay, Movember U9, 2012 918 AM

Ta: Jason@orangelnsure.comn’

Subject: Revised Documents

Attachments: Solar Lenses Purchase Agreement-4819-4563-0737 ver, 1,docy; Operation and

Maintenance Agreement-4848-3530-9585 ver, Ldocy; Promissory
Note-4814-2619-2401 ver, 1doc; Solar Lenses Tax Traatment Memao.pdf

lason,

Attached is a new set of documents — the only changes are to the Memo and Purchase Agreement, but | included coples
of all the documents so thal you will have them in one email,

Thanlks,
Ken

Kenneth W. Birrell
KIRTON ] MSCOMNKIE
B 801-321-4826

F: 801-321-4893
kbirrell@kmclaw.com

www kmiclaw.com

CONFIDENTIALITY MOTICE: This comninicalion Is confidential and may contafn altorney-client privitegad Information. I you are nol
the Inlanded recipient or believe that you have received thls communication In error, please do not priit, copy, re-dransimi, disseminaie,
or olherwise use this Informalion. Also, please indicale lo the sender by reply e-mall that you have received this e-mail In arear, and
delete the copy you recaived. Thank you,

IRS GIRCULAR (230} DISCLOSURE: To ensura compliance wilh requirements imposed by Ihe IRS, wa inform you thal any tax advice
cartained in this communicatian, unless expressly stated otherwise, was not irtended or wrilten to be used, and cannol ba used, for the
purpose of () avoiding lax-related penalties upder the internal Revenue Code or Ay promating, marketing or recormmencding o arlolher
parly any tar-relaled matter(s) addressed herein,

CliiCourl, LLE
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SOLAR LENSES PURCHASE AGREEMENT

"This SoIm Lenses Purchase Agrecment (the 4 \g,mcmc,nt") is entered mlo lhis _~ day of
' - (tlie “Bffective Dalg™), by and between' SOLCO 1, LLC; a Utah ]mutucl
tiability wmpdny wrlh ofﬁucs at- 4035 South 4000 Wcst Sum 150 Desc:lel Ulilh 84("4
(“Seller™), arid _ L ~ ___whose .
acddressis . . ' SRR (“Buvei ", Seller und Buye: mt,u,fumd lo
mdlwcluaily mem asa “l_gl_[x dnci co[!uclmiy as the “l’amu.

BACKG ROUND ‘

\\fIII"‘RT'Ab bc!iel OWnS solm Eulses uaed for so!m enelny qolleut_'i‘on'-'(each, a “Bolay -
Lens™); and :

W[H‘RLAb Sellerdesires ta qell a:cerlain number.af sich Solac stes to Buyer Emd '
Blyer demres to purchase such Sol'u Lenses from Se[iel as spcmhcallv dcacubed be.iow

A‘GREEMENT :

NOW {HLRMO RE‘., n- ccmsxdclalmn ol‘the muttal cavepanls, mpmscntatmns, and
warranties contajned herein, for othet good and valuable consideration, the réceipl and
~ sulliciency of which are hemby acl\nowled:,ed and mtcndmg to be legally bound the pmttes N
'helato ngl ee as fo!iowe

1y Solcu Lerses Purclnaed Seliel hcteby ﬂgleES to sel! to Buvel tmd Buycl helcby
_ agrees to pulchuse SN TrIN - ) solai lenses (llm “Solar Lenscs“)

e 2. Pmc.h"lse Puc,u The pmclnse pllbe for each \Sclm Lens shall bc Th;ee Thousmd
- Trive Hundred Do]lcus ($3,500) (the “Purchage Price™), fora total paymcnt die from Buyerto
Seller.af - Doll'us (3 R I T The Purchase Price l"or i
each of the Salar Lenses shall be p'ud as follows: - C )

: S a, Down I’aymcnt Buycr shall pay Sel[el an amount Lqual to One T housqnd
_ l*lf’ty Dollars ($1,050) for each Solar Lens (l]le “Down Payment™), for a tohl payment

due from Buyer lo Sellerof R DD”EUS (5. 8

: upon c\cculion of this Agteamcnt

b,  Promissary Note. Buyel sin[i cxecute and-delive o Se]lm 8 [)1 omissory
_ ‘_lmte in form substantially similar to Exhibit A hereto (the “Promigsory Note™) in 41

- amount equal to the balance.of the Purchase Price due after payment of the Down.
Payment, The Promissory Note shatl provide for payments in thirty (3 0) substantmﬂy
equal annual nstallinents (each an *Installinetit Payment”), The thirty(30) Year period
durfrig which payments shiall be made under Lhe Promissory Note shall be referred ta
‘herein as the “Financing Periad,” The Inslallmcntl’aymeuts shall bear interest al arale
“equal to the long-term applicable ledemhate. as in effect as of the Effective Date,. The
_fLrst Installment P'Lyment shall bc dut on the one ( 1) year unnwelsm Y o{ the Eftectwe :
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Date and each subsequent Installment Payiment shall be c[uc on egely wbsequent o
anmvmsmy ofthe LJ fective Date. = :

o F 'uluu: lo. Pay i 111[' Lvult thal Buycl i“lllt; to pay any of tlu, annual im[ﬂlfmant
.Puymcnts or any pmtmn thereof when due, interest shall accrue on the overdue aniotnt at the
Tefault Rate set forth inthe Promigsoty Nole, oniil such amount and any interest accrued thereon
have been paid in Full, .If- Buyer huls to payany. annual Inslallinent Pavmenl or any pm[lon
theeol withiin thirty (30)days of receiving wrilten riotice froni: f:cllu of sych overdue amownt,
Seller may immediately, upon prior wiitten yiotfee to- Buyer, enterthe: [nshHalmn Site-and
- repossess the Solar Tenses, ‘In such évenl, Seller shall be entitled to recaver its attorney iu,s,
court costs, LOIlLGllon costs, repossession feds and other éxpenses: inctnred dn repossessing the
Solar Lenses. Th the event Buyer yoluntarily tL.hnanslu.s tho Solar [;énses to Seller, and: thmehy
minimizes the expense to Seller.in repossessing the Solar Lenses, Sciler agrees not.to repott
Buyer's fatlureto pay o any creditroporting agenueq Buyer shall recelve a credit against the.
-balatce owed undet the lnslal!ment Payments in an amoun} cqunl to the value of'the Sular
Lenses as established by an independent, quahﬁed appraiser in wutmg ﬂppmved by Sellegf and
Buyer.- The credil for the value of ﬂ'n: So[ar Lonscs 5lmll bc gwm whether lhc Sol‘u LLI[SBH are
re- qnld by Sel]ei or. noi -

- i Ins[ullatwn Seller shull deliver the %ulaa Liens to one or more mstall'llmn sites

: Sn.lm,lcd by Seller and. communicated to Buyex (the. “Installation Sitg™), Selleror iis agent shall.
then installand startup the Solar Lenses at such Installation Site‘as s00n-as is commercially
Jeaammbla (Lhe ddle ou whmh L:lL.l‘l E:o[ar Lcns is mstallccl shall be its “[nshllutmu Date")

5 : Omfualmgﬁ Sile ancl Gmde]mes Buyel sh'lll enter into an Opemtmn ang”
Maintenance Agfeenient | in'the form altached hereto as Exhibit B (the “Operation and .. _
Maintenance Agreement” M) with an mdependeni party (the “lpemtor ) to oversee the open ation’

- and managemsnt of the Solar Lenses. The Parties agree that the Solar Lenses shall be used and
“operated only in accordance with the “Safety and Operating Guidelings™ whicl shall be wiiiten

~ and set foith by Sellerand attached heteto as Exhiibit C aicl ingorporated herein by this relerenice
(the “Safety and Operating Guidelines”), which shall also be attached-to@nd fncorporated into

the. Opcratmu and antename Agleemmt Buycr hereby agrees.to cause any successolr ta the

‘Operaldr fo likewise use rmd opemte the Solai Lenses only in accmdance W1th the S'Lfcty and

'Opelalmg Guulclmcs, :

' '6. g Documentahon for Potenhal Ta\{ Bencﬁts Buym and &e]lcl acimowlcdgc it
'they cach understand that the Solar, Lenscs may: quallfy for cerlain lax incentives and benefits
under-the- lntemal Revenue Code of 1986 and-other federal 'and stale statutes, including butniot
;lumted to enetgy tax crechts “Sellar- shall plowde o Buyer all 1equned documeniation vélating o

"~ -thé Solar Lenses 'md thé larger dllernative energy- syateins into which they will e’ msmlled fis

T fi'thucslcd by Buyet

Tor-fedepal, state and {ocal tévicw of the Sol'u Lenses for potentml thX
benefits, Howevyei, Buyer: hc:eby B\(piessly acknoWledges that: nelthem Seller noi ¢ any peison or
'cntlty alfilidted wuh Seller has made’ lcpresenlatmna la Buyu zcgmdmg pntenual tax benefits of
this Agrcn,meut and Buyer has elied entual ly an its own ﬂﬂdl}'SlS of polential tax benefits. Buyei

. fgregs.to oblain:the evaluption'and opmlon of'its own tax attoriey or accountant as to any tax

- matte1s relatm;, to lhts Agwement and to the Solm Lensr.s, Sellm' docs not gumzmtee 'my tax:
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: mccnhw or benefit to Buyu‘ Scliu* Thas not and shail nof.claint any energy lax o edit wtth
ragpect to the Solar Lenses: Buyet hiereby waives any and all claims aAgajnst Seller and ils
employces, dgents, ofTicers, altiliates and répresenlatives relating lo Buyer’s Imlulc 10 receive ...
any: m'llIGI mted tax bcnchl

7. Rumx,scnlanons and Warranities of Sellet, Fo 1nduuc Buycx 10 cn!ci mlo this
Aﬂlccmem, Seller; makes the- followmg1cpxcscnl'1t|011s and warranlies lo Buym each of whicl
is trie and correet as OF the daie heacof' aid whtch smvwc lhc e\cculmn and L]Cl[V(‘.l _\,f hc-: éol’ .

O Olmnvahon ancl Auliun‘!ty. Sellu isa lumtul hablhty company
e duly ar ;Jamxccl validly. existing and in good standing under the laws of the State of Utah,
“and has all: requisite authority aiid power to enter into this Agruunenl ‘This Aglcenmnt i
the legal; valid and binding obligation of Sellér enforceable in accordance it its ter ms,
The execution, ([bIIVEl}‘ and performance of this Agreemeil by Seller has been duly
'authouzcd by all necessar ¥ lmnu,d ]mbaluy company m_lxon,

b No: Conflicts, T hu execution, deliver y dind per immanue by Seller

-ofllns Agleemcnt does rot.and will noi (i) violnlg any provision of the arganizational
~documents of Seller, i ¢ach case as amended 0 date, (i} constifute a violation of, ar-

. conﬁmt wilh of result in any breacls: ol acceleration of any. obhgauon undei, rlght of

Cter mmutmn under, or default under, any agreement or instrument to whxch Sellerisa
‘parly or by which Sellm ol the Sula: Lenses 18/ar¢ hound, (iif) violaie any judgment, .
.decree, order, statute, rule orlegulalmn upphmb!e to Seller af the' Solar Lénses, (iv) -
:quUllC Scllcr 16 oblam any appr ov'ﬂ conséit or waiver of: or io make any fi lmg with, -
ahy person or enlity. Lgovemmental or- Dlherwmc) that hias ot been obi'\mud ‘or made, o1

: (v) resuit in the creation ar Impasxlmn afany morlgage, p]e(h,t’: s.ecurlty mtelest chalgc,- :
hen xeetrlclmn and encumbl ance of any mei (cc)llectlve!y “L:ens“) o’ the Sulm LBHSES. '

A -2 Tltle fo. ancl Condition. o[ Solait Lens.cs Seller is Ihe lawﬁll owiter
"-of h'm l'lTEll]\QiablL- title to, and has the full. right 10 sell, transfer aiid: assipn all ofithe ‘Boim
Lenses, The Solai Lenses are frée and clear oF.all Liens, debis, leases (or subleases),
-'conchlloml sales agxef,menls, htie lef.t.nll()ll df:recmculb L,l'ums= o :catmhons agcunst
transiu or assi gmncn{ and there dre no flings in any mglslry of deeds in any ]LlI‘lSdILllOﬂ
ot under the Uniform Commercial Code or similar'staluie in any jurlsdiction shomug
-~ Beller ag debtor wvhich cteale oi ]Jcr[‘cct & L[cn an:the Solar Lemns

8, Rentescmalmns and Warrnntxes of Buvct To mduce Sb“&l {a eniter it this
Agnccmeni Buyer akes the following: rcpiesentdtlons and wartities fo-Seller, each of Whth is
o ue 'md coueu ‘a§ Df lhe dale hereol and which survive the L:(L.GL!I.[OH and delwel ¥ her euf

v 'Olgamzatlon and Authonly BUyu s :
' 'c!uly or,f:,amzed vahdiy existing- and in‘good atandm‘g, under the !mvs of (he Stme of

o and has atl 1eqmsxle authority and power to enter inito this Agxeememl
o "Thxs Agreement is the legal, valid and binding obhgatmn of Buyey, enforceable in .
aceardande wiil iis terms, The execution, deliver y and pcrfmmnnm of this Agreemcnl
':by Buyc: hm bccn duty authora?cd by all ncccqsary R . adtion..
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S e Nn Conﬂlctb Thc execution, (ich\fuynnd pelionnam.e by Buyer .
coofl llm Ag,l eenien! dods not and will mt (i) violale any provision of (he organizational -
~documents ol Buyet, as amended 1o dale, (ii) conslilule a violalion of] or-canllict with or
resull’in any braach of; acceleration of any- Ubllg"ltloll under; ii g,ht of t\.lmmatiou under,
or defult under, any agi ‘semenl ot inslrument 1o which Buyer is o party or by which it is
- bound, (111) violale ﬂll)' ]Ltdg,mem deree, order, s[mulc., rule or tef:,ul'mon dpp]mable to

Buyer, or (i\f) require Buyel to obilain any applo\'al consent of waiver of; or to make any
s Ailing with, . any pu&.on or u]htv (gcwcnunenml or othenvisc) t[nt has nm been ohtamed
of madc :

:9‘. Waimnlx Sullu heuhy walmnls, Icn th pcnmci from the date ofihe H'I‘al’l“dll()ll :
(o the end of the Finanéing Pcnud {Lhe *“Watranty Period"), {hat the Solar Lenses sliall reminin in
,g,oud Upt,rdl.mg condition. Seller shall initjate, within five {5) bll\lrl{..b& days’ following lhumupl
of’ writtén nollccth'u a SnIal Lens-is not opudh ng plopa l}’ ai is not in good U]JC!Blll'lg mndlllon
uiher dmclly or lhloug,h the use ol"cme cn more mdt,pendent mamlemnce or 1epa1i Lutmes, :

Sx,llea shall complctc such nmmtenance or u.pw wor L wuhm g 1eason'1ble time thElC‘lf‘lEI Scllu
shall lic respansible oF all material, cqulpmcnt ind Tabar costs incyrred [6.complele such
miintenance and répair work. Seller shall nol bé respansible for or Jiable for loss of revenue.or
other consequmtml damages t:us;l*um:d by Buyer diic to the fhilire.of the Solar Lenses to remaii
in pood operating condrlmn. Sellel s obh;:,atlons sha!l be llmlted to ihe mfunlen'mca and 1epa11 '
nbh[,aumm stalt.cl hu ein, . :

0. Scllcr s \le'mty Obh gatmm bL“CI heleby Wauants for the Wmlan[y Pclmtl
that each boht Lens and each-of the compondits theleol; will be free, from deldots in mateiials
and wwkmanslnp. Wilhin: five (5) tuisiness days lollowmg the.receipt of wr ilten notice from
Buyer, Seller;shall intiafe reasonable effor(s 10 ascertain repair or replacement requirements, (o
- order u.plawmcnt parts and cquipment: nceded for repair, and {d depley qualificd maintenance

bersonnel to repair the Solar Lienses, The'cost of warranty parts, replacement. equipment and -
“labdy shall be borne by. Seller. Seller shall néi be resporisible fot or hiable for Idss.of revenite or
“other cnnsequenua! ciamftgcs sustained by Buyet due to defects in mateials or wor Iununshtp
Sellel § obhg,almns vith 1espec[ 10 this warfanty. sha]l be !lmﬂed lo 1113 pa:ts, eqlupment
- replacenieit, and :epau nblu,atmns qhﬁ.dhenem. S

11, No. Addlllu]‘lal Wa1 raniles %Ilu maku, he' leprcselltatlmls or warranties,
e\pnessed or. lmplled including the’ lmphecl WarEAfly ol‘ mmch’mlab:hty and ﬁtness E\cepl as
e\pressly statcd inthis Agl‘ccmcm. :

: 212, W‘ananlv Lmnlatlons In the e\renl a S()lﬂl Lcns becomeq 1nopemble fol 'my

_ reason, e\cept as olliervise prowded under the wauanty dunng the Wm'l'anty Period, Seller slmll -

. niot.be obligated 1o furnish a substitute Solar-Lens or any companent thereof,. In any event, Seller.

- shall 1ot be liable for Emy spemal or conscquenlnai d'tmug,es of any natu;e 1csultmb f'rom such
:mopcmbthty : T

_ 13, Walvcx for. Delw_ Buye: hereby wilves any ancl all cl'ums agumsl Se!ler fol _
deldys including but not limiled 1o clmm; for damages due-to delays in preparing plans; delays
in applymg for or obtmnmg mprovals or pumlts, clelays in the dclwmy, mstaliatmn or: 5tm [~up
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ol the %lfu Lenses; or dehya in performing wmmnly worl. 'lhlf: waiver: mcludeb any dncl 1[1
ditect, mdueu ar consequcnlmi clamd{,cs

W, L lMI"I AI TON OF LIAB[LI'[ Y. NFITI[F’R OF T IlIt !’AR'I IES SHALL HAVE
LIABILITY FOR INCIDENTAL; CONSEQULN TIAL, SPECIAL, INDIRECT OR
EXEMPLARY DAMAGES TO THE OTHER ARISING-OUT OF THIS AGR[:,L.MI"N I'OR
THE TRANSACTIONS, EVENTS OR OCCURRENCES RELATED THERETO AND EACH
HEREBY WAIVES ANY AND ALL SUCH CLAIMS FOR INCIDENTAL, :
CONSEQUENTIA L., SPECIAL, INDIRECT OR E}\AM PL:‘\RY DAMAGES J\GAIN& T THE
o l IIE:R

o IS Dls;)ule Rcsolulmn l[ my Ll'lll'l'l L[IS[JLI(C or Lnnlmvclsy arises hulwcun llm
Parties with respect 1o the Agreoment (a #Dispule”) that cannot b resolved by the Patties, then
such Dispute shall be resolved by’ bmdmg atbitration pursuanl (o the Commercial Arbitration
Ruiles of (hie American Arbitration Assoeiation: The arbittation shall be the sole andexclusive
forth for resolution of such Dispute, and the dyvird. fendered shall be final and bmdmg
dudgment on the wward rendered may be entered in-any courl having jurisdiction thereof, The.
arbilration shall be conducted in English ¢ anid shall be held in Salt Loke Cily, Utah: Adty award of -
the mbuialcr(s) (i) shall bein wiiting, (u) shall state (he reasons upon which such ayvird is based
and (iij) may include an wward of cosls, including reasonable attor neys’. fees and ‘disbursements,
- The arbitrators shall have no author ity to awrd LD!‘]SE([LIBH[[HI dantiges or punilive: damngca or
-.any other damages nol meafmu,cl by the psevm]mg Patly's aclual direct damages; and the
arbitralors may-not; in ainy event,-make ¢ any-rulihg, ﬁnding ot award that does not-conform (o the.
fermahd condmoht; of this Agrecment Any Parly may miake an’ application to the arbitrators
‘seelcmg, inj Lumlwe relief 1o maintain the :.la[us quo unhl such lime as the arbilr almn aWdld 1§ -
rendered orthe dispute,.controversy.or elaim 45 others wise resolved. Any Party may:also apply o -
_“any.court’ havmg jurisdiction.and seck injunctive relief in order fo maintain the, status quo, tntil -
- such ime as {lie arbitration award 1§ rendeved.or the- dlsputc controvmsy orcldimis otherwise .

o resolved, In‘the course- or zcsofvmg Dlspules {o the exteit {31'10th‘1b16 the Pmues shail contmue :

s} pm Emm 1hc terms and condluons of" Llus Agreement tlﬂt are nol in d:spuls

_ 16 Govenung Law, Thls Agrccmcnl shall be constmccl in accmduncc thh thc !uws
of the Slaic of Utah, w:thoutlcgald to its cnnﬂlcts oflaw pl]I‘lClpiGS -

17 Notlces All noliccs,lequcs[s dcmands and othet conunumcat[ons lch|i1ed
: jundel {his Ag:cuuent shall be irtwriling, in English, and shall be deeiied to-have been duly -

- giveniif dchvcrcd (1} personally, (i} by fagsimile [ransm:salon w1[h wrillén conﬁrmation of
_reeeipt, (m) by overnight delivery with a 1epuiab1c nationalovernight dellvery serviée, or (iv) by -
“mail orrby cer t!ilad ‘hail, rétirn mce[pticquested and postage: plep'ucl IF kiny uutlce is mailed, it
;shulj ‘e ;ieeinecl gwen five busmeas days nfter: the date suoh notice s deposited in {he United:
‘Statcs mail, "Any noince given shall bc c!ecmed gtveu upon ‘the actual-date of such deliver y, I
-motice is given to a party, it shall be | given at the address for such party set fo: th below, It sh'\ll
‘be the lespunmbility af the Parties (o nollfy lhe othc: Pm £y in Wa |lmg, o[’any nmm or adchc,ss

. Llumges e
IftoSelIer
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SOLCOLLLG .
- 4035 %ulh 4000 Wesl, Suile 150
Dcse:ul UT 84624 - C
Attii: Neldon Johnsen

Hbdef

~Aln:

“18. Lnlnc Amucmcnl 'Ih]t: /\L,I eumnt sels F ortlt lhc entife ag:,tec:muni and
.Luuleu,lfmcim;, ol the Parties tLlalecI to lhe sub]eul malter. humf

]) E:cvudbi!iiy rl hie mvalldlty of 'my pmwsmn hemmfslrﬂl not al iLcL the validity,
iorce or effcol ol the mm'umng.provmmns heten{ K : . S

10, Amundmunt 'I h[:. Agrccmcm may be. 'mu,ndc:d modlhcd supuscdui 1cscmdcd
O cdnwlcd only by a wullul mz.h ument e:u_uulecl bv llu_ Pmthes :

'31 Wawus The l"ulme oi any Party’ g llns Anleemenl al any Lime or umm lo
1ec;une per[‘mmance ol any. p: ovision under this Aglcemenl shall in no manrer affecl the right at
a later.time-(o eiforce the same pct'fmmance A waiver by any P'uty tothis Agr ecm\,nt ot any
such vondition or breach of any term, covenont, Tepresenlation, or warianly umldmed in this
Agmuncnl in any one or more instances, shall neither be construed as a Further or continuing
waiver of dny such condition or bmauh noi a 'waiver of any other condition or tiréach of 'my
othu. tc1 m, cnvcnanl lcplesentatton orwaty m\ty cnu['um_d m Lh:t; Agiecment

"79' Asmgnmcnl ththm Pguly may awgn lhl‘: A;,rcemem wnhoul ihe priok wrillen -
: ;consenl of th othm Pmty and’ Lhe asmgnee to wham 'm uppmvecl aqm ighment has beei made,

73 cadings. “Seclion huadmgs of tlus A L,l(?l..l'nclll havc been inserted l’m
convuucnte of luferencc only atid sh’xti inno way wsmct or nthel wise mochfy any c:t the lcuns
or pmwsmns of'this A{,l eement :

24, Cotmtel parts, I‘lus Agreement’ may bé e\ecmed :h one or more countelpaus each
of which when c\euulcd bhail be deemed {0 be dh original, and stich CDLIHlClpdtlS shall {ogether
conslilute one andthe same strument, ‘Each counterpart-iiay be delivered by Lacsmnlc
transmission or e-rnail (as'a pdf; Gf or similar un-editable utlachmcnt) which t fhstission shu[i
‘ be deemed clehvery ofai orlgm'i[ly cxcculcd Luuntu psu't hca cof. . S

y 9‘?_ Bmdmg Agl eumcnf '1 hts Agrccmcn( ahall be bmdml, Ltpon the § suc.cessms il
assngns of' c’nch of Lhc pﬂl ties, - o : : :
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26, BIEdCh of Ameenmnl In the evmt of the bmdLh of this Agru:menl by either
I"ut) the injured Party shall be entitled to recover its cosls, fittorney fees, arbitration costs and
mbmﬂlron fees incurredin cnf‘mcmg the agreement and'i m pursumg appropri iale remedies,

27, Potential Tax Bu\cnln Reésponsibility of Buvu ‘SL.llel ;md Buyer aclmnwlr_dg:,c
that they cach understand that ihe Solar Lenses may quahly for certain lax incentives and
beielils under the Internal Revenue Cndc of 1986 and other federal or stale sta(utcs Buyer
agrees o oblaih the evaluation and oplmon of'its own lax atlorney ot accountatl as [ any tax:

~alters relating to this Agreemeit and to the Solar Lenses, Seller does nol guarantee any tax
incentive ar benelil to Buyu Seller hcwby transfers o Buyer any and all eferizy tax eredils, ir
any, velated to the Solar Lenses, Seller shall not claim any such enerpy {ux eredits. Séller nnd

" Buyer u gu,c to the: lcspt.chvc initial \'wluu, of the uomponen[h of the Solar Lcmua

98 Tax Rc] 1orting. T he PEH[ICS hereby agwu that-for tax. pLu poses they and each of’
their 'l[rliﬂ[LS shiall report the transactions conteniplated by this Agreement and the Dpcmilon ;
and Vi'untcncmcc Agreement as a sale of the Solar Lenses Lo Buyel and a thuty (30) ye;u
operating lease of the SoI'u Lcmeb lo lhe Opm alm :

INW ITNLSS W[TLR}'OI* Lhc Pm ties heum lmve c:tum.d this SQE'u Lenges Pmclmse
Agreenient to be duly executed oh thc ddy 'md yccu first abovc wullen _ o

BUVER

'_(Sigllﬁtllttc)
Title: ..

buLjE:._

‘SOLC‘O

| SOLCOTLLLC |
S Umh Inm[cd lnbl lty cmnpany

s :(Sigh&tﬁléj
~ Title; N[ANAGER

| Dth. _

B | Far hllerﬂtﬂ. Use Only:
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Exhibit A
Promissory Nule

| Sec Attached]
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Toxhibit B
Operation and Maintenancee Agreenient

[See Autachied|
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‘Exhibil €
Safety and Operating Gildelines

[See Altached] -
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: oluanTl.(}N AND -MA{NTE‘NANC'E AGREEMENT

lhm Opuatmn anl Ivlmutcnance Agmcmem (the A gteemun )iy t.nlucd into this
dayof _ . . , 20 (thc “[ffective Datg™) by and between LB, LLC (the “Dpemtm BN
Nevada limiled liability company, wﬂh pnnupa! «:;H~ ces al 3838 Raymcxl Drive, Suile #IU L'ns
Vepas, Nevada 89121, :md ‘ i
wlhase address is L (lhc “O\vnm ", Opemlm Emd Owne are
refeired 10 mdmc[ua!ly hucm as a ]_’g_g;" anl wlleclwc.lv as lhc “Parties.”

WIIEREAB pummnl 1o th'\L cértain Solar L'Lnsc':'s Purchase A,g,twumn'l dated:as of the
dafe heréal (the “Purchiase A;_u,elm.nt”) belween Owner.and SOLCO 1, LLC (“8olco™; a Lopy_ '
of which is dttached hereta as Exhibit A and incorporated herein by this u.luuu:c Owier
puirchascd from Soleo cerlain solar lenses (the “Solar Lenses™) which are more par hcul'lrl5 _
desctibed in the Purchdse Agreement and which will be installed ata power plant and/or other |
 facililies hereaftér associaled therewith (collectively, Lhe Pm]ecl") al the localion(s) dembnaleci
in thc J’Luclmsc Agwmcnt {the “Iusta[ialmn Sne”), o : :

WHER_EAS, the Otwner deqnes to. wnlnut wnh tle Opwnlm Ior Opu alm o pmwdc
opcmlmn and m'untenancc, services in 1espf:ct of the SoLu Lienses;

WII ERE!\S lhe Opcmloa aL lhc Opcmior 8 solu dlSC-!BllDll may aiso be opet mmg, yand
mmntauuncf solay thumai Lnugy cqmpmcm Dﬂ'lcl ﬂmu thn, Soi'u Lcnses at thie Inslallatmn Slie
fmcl : :

WIILRLA.S lhc Opc'ta{cu 13 wd]mg to plovlde such suwces an lhe te1 18 amd cnnd:ilanb =
g sx.timlh in’ thzs Agteemem : . s :

NOW TI IIZREFORF in cons;dclalmn of" {lie: mutml covcmnla, mpwsuualmns und

© Ayarrantics goniained hclem for ofher g,ood and V'lludble considetution, fhe- receipt and -

- suf] [Lucnw ol whicl aie hu«.by dcknowledged 'mcl mlcudmg fo be lcgally hound, the pa:ues .
'hetelo aglee a8 Eoliuws :

CARTICLEL
 DEFINITIONS -

1 ! '_ Dei’ mtmns meua terrns 'uc: def‘ nccl wuhm (he lC)\i oL tlm. A;,:eemenl thn

: ART[CLIZ. 2 o
OPDRATOR SCOPE 01" WORK

2.1. Apgomlment The OWHGL appomts th Opera{m and the Opemlm accepts llu.

: -appomtment (o perme Roulire O&M Sétvices, Addi{ional Scivides dnd Tidnsition Services (is

*-such terins are tlefined in the Operating and: Saﬁ.ly Guidelines {the “Guidelines™) pmwded by -
Seleo Lo-Operator, 4 copy of which is-attached heréto as Exhibit B and incotporated:heréin by © -
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Lhi§ velerence) subjeat to and in d(..LOIddIILG awith [iu, pm\flsmm ofihis. f\y cumnt (collectively,
the “Wor !\”).

22 Tifective Date, W[[h respeet (o each of the Solar Lenses, the Operator shall bepin

- performing the Worl on the dale stich Solar Lens is instalied at the Insmllatmn Site (the

“Effective Date™) and shall-continue to perform the Work ywith 1espbu to bli(}h Solar Lens
th:ouf_huut the lerm oF this Ayccmcnl

23 Onu ation and Mdmlcnnncc Suvmcb ihc Opudtm \wll puimm ihe Work | m
accordance with the standard of a reasonable and prudent operator in the statd svherein the.
Installation Site is located and in- compliance with the Guidelines, oxcepl to the extént that a
reasonable and prudent operator would be uiable, or would be. hmclewd in.ifs dblhty, to perform
such ohhgaltons Opcritorand Owner agree that Solco. may mochiy oi aménd the Guidelines
from tiing to time In the sole discretion of Solco. [n the event Soleo provides Operitor and/or
Osvner with modilied oramended: Gmdehues, such dnierided or modified Guiideliives ghall be -
automdtically atlached hereto as a new Exhibit B Operétar and Owner hereby agreé lo be bound

- by the termis of such ‘l‘l’lOEh[kf:(l oF amendec[ Gu:dcllncs wnhoul the I‘ICLd of Ollwl'\\’lSE' 'uncndmg
this Agteement S :

T X O[ seration and Maititenance Casts. J"\u.pl as qct forth In Scctmn 2, :- bclow w:th
respect to Solco’s wauanly obl;galmnb Opcmtor shall be solely responsible for the ongoing
. aperation and maintenance ol the Solar Lenses: and for dll costs incurred i in: upet dung dl’ld
maintaisiing- the Solar Lcnqes nmludmg, but not immcd to all luel expenses.

2,5 D'lmama and; Repaus D]Jf.‘.l alor shall be usponsnb]e [or the: 1epﬂu of any damage
1o the Solar Lenses dirtng the {eini-of thig Agr eemient so as to keep the Solar Lenses in good
‘operating condition, ordinary wear-and lear exceptcd Opmalor shall repair or causs the Solar
Lenses 16 be ropaired- promjatly afiat the damage socurs, or, a!lanmlwely shall he responsible for-
the actual cost af repalr of :cpIacunemL ofithe damaged Solar T.enses ineutred by Owiier. [n the
cvent.that-a Solar Lens isnot aperating properly and that such’ failure is covered by & war mnty
under the Pu:ch%e!\g:eament Operator shall be ;es;mnsnbie Tor ensuring that Soleo fulfills its
warraiily obligaliuns, -Operator:tgrees to allow Selco or Soleo’s agents access to the Instaltation
Site to take any actions: Ticeessary for Solco to iulf'l! ils warranty ubhgatmns. Operators miay
“from tinie to time add parts or acc.essouas o any Solar Lens provided that sush addition does lmt
yiolate the Guidelines or other wise impair the value or. uhhty of the Solar Lens. Any parts or-
- _accedsariés will becomie | patt of the Solar Lens and will ba the braperty of Owner. Any parts or
- accessories removed by Operalor ot ] Solm Lens.shall be’ replaced with comp'mble p'nts or.
'mnessm les in belim uondumn l]mn lhc p'ul or auccsqory 50 rcmoved '

_ ' “26 Desllovecl ar Slolen Seilar Lenses. Tn the event any Sola; Lens is dLSilO}'Gd o
stolen or damaged to such extent: that Qperator finds it undesirable ot xmpusmblc to contmuc lts'
'usc, Dpel'ltcn qhall o omptly replace such Solm Léns'at its own cost _ .

A A" soltitment:of O ualm Liaison, Thc Dpc:atcu nﬂy appmuta repiesenhtlve
_ who wxll replescnt the Operator undel this A[,: cement and be msponslb]e fm Tecelving approvals

G pd
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or instructions from (he Ovner that may be required from linie to.{ime. The Owner shall be
entitled ta rety on the aélion‘s ol such teprescntative foi the ";J'ul]msf:s of this Apfcenmonl.

_ 2.8 Governmental Approvals. The Opemlm shall apply for and use n.'lsmmbh, atforts

to obtiin and maintain all.gover nmental approvals that are required to be in the Operalor's aame
and that are necéssary for the Operator to perforn its ob]lg,duonc; tnder this i\ycunenl The.
Operator shall asgist the Owner; {o0.the mlcntiedsc;uclbl) necessary, in obnmmh g,ovemmunlal
dppl ovals llmt the Ownm is chuucd io obtairi pursu'mt o Ar lelu 3, ,

2, ) W ork Foree, lhe Opel alor i 1csponmble for hmng, employing, tmtmn;, and.
mnnngmg, and 'lddﬂl()n'l“\’ in respect of empimyees employed by alfiliatgs of the Opéralor,
overseeing the wark force ncccs‘:fuy to operale, malatain and repair the iju:L mcludmg bul not
limited to the Solar Lenges, in accordance with this Agmt.menl

";.10 Acucss !hc Upelatm shall.al ﬂll llmes plch[c access to thc ureas of the PlUjeGl :
wherd the Solar Lenses are located to Owner and its desipnated tepresentatives, pmvlcled hat
sueh access does not umeusonably interript ov interfere with the per formance of the Work or lhc,
salc operation of the I’tmccl and 1 iy '1l ihu solcrisk: nud C\pun&.c of the Owner,

i 1 Le;,al chummcnts Ihc Operator. shall cumply inall maleunl lLSpLOtb w:th ;11[
npplicablc laws dnd 1cgulﬂimm in the performance of the Wark, including but not timited: lo Lhc L
standards pubhshed by the Oucupatimml Eutfety and Heallh Administralion {the “OSHA
.Sl’mda[ds") Operatot slmll ol be obhgltcd 10 petf’o:m the Wotk in a'manner thal does nut me
the OSHA Standards or llnL would vml;\le any apphmble law mcluclmg but.net lumlcd o the
OSI 1A Stdndmds : g

_ 2.1% la*{es elc. The Opet’alm shall mmpiy with and p'iy all pmpe:l},' laxes, sales laxds,
use faxes, excise laxes, personal properly. laxes, assessimenls, ad valorem taxes, stamp and
documentary taxes,-and all. ather goverrimental charges, fees, fines or penaluu, whatsoever,
~whetherpayable by Olmmlol o Owner m othcrs on.or luldlmg to the purchase ancl/m use of the

Solar Lenses, other than federal o state mcomc aud franchise la\ea of tiE Owner or 1is membets. o
Owher will cooperate with Operator and furnish Operator with any information- Ewa:iablc to '
Qwner in connectlon thh Dpcmtm 8 obll gatmns undar this Section 2, 12, o

2 13 No Eucumb:ancus Opumtm shall noLdncctly Gr mdueclly create, ineat,’ ‘assume; -
or SLIﬂBl to exist :my ior Lgﬂgc secutity mtcrest plcd&e lien, charge cncumblam.e or claim o_n '
ot with 1L§,peol {a the Solar LLns(.s LlLle [hucto or any. mtu’eat thelem (eadh a“{,lun“) (and
Operator will proviptly, at its own expense, take such action as-may be necessary to duly-
discharge;fny such Lien) except (u) the respeetive rights of- Operator and Owneér as herein:

e .[)IOVldCd (b) L]ens whlch 1'esull ﬁonl clmms ng'nmt Ownel (olhel lh'm L1ens wluch 1esult hrom :

ol yet dua or- bemg conlcstcd in ;,ood fmth hy applop iale pmcccdmgs 'md (([) mchnatc o
matcualmcn s, mcclmmc 5, workmen's, u_puumt,n 5, cmployee or uLhu h!\e liens armmg m
the nrdmmy COLIISL Df bmincsq nud not dclmqucnt :
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2.14  No Sublease. J‘ hc Operator may ol enter into a. Hublr..d";b or subcontract of its
rights and obhgal:ons heleundr.r wulmur the prior wrillen consent of lhc Owner, '

N ARTICLE 3
’OWNI R SCOPE OF RL‘SPONSIBILI’] IES .

3.1 Dahvu ¥ of the Solar Lenses. Onee'this A;:ltcmem bccomes cffcmvc the O\*.’nu ‘
shall dnecl Saleo to deliver the Salar Lenses to the Tnstallation Site as directed’ by Opumot and
By ant Oféritor and 115 dcmgmled and identiffed affiliates, employeds, agenls and. representatives,
access Lo the Inslallation Site and the Solar Lenses, ds 4o necessaty or desirable for the Oper. alor
lo catw oul lhe \\’mk 'Iﬂd ln Lomply wth the Operator’s nbhg’itmm hereunder.

32 Ap po;mmcnl of Owner Liaison. th OWI‘JEI shall .1ppomtﬂ lmlson lo represent
the Owier wnider this Agreéement and be Iesponmhlu for giving any approvals of instructions to
the Upeldtm thal md)’ be reguired Hiom timé (o lum,, The Opemtm shall be c.nl:llc.d to rely on‘the
' 'app:ovals or instr uclmm af such 1eplesenlall\m

33 Goveumwnm{ Anmovals The OWnel shall app!y ial anil use 1e'w0n'1blL eﬂ'ol[s 0
- obtain and maintain al} govemmenmi ﬂp]nt)vals thal are required 1o be in the Owner's nune and
{hat are riecessary for the Owner:(o. perform its obllgallons under this Agreement. The Owner

- shall assist (he Opeta[nr ta the exlent reasonably necessar y, in oht'unmg f,ovemmcnlal AppI ovale
lhnl 1he Upelalm is 1cqum,tl to oblam ]Jtllbliallf lo Amcle 2. R

'54 Comghanm w:th Ap])llC'llJlL Law“ The Ownu s.lmll Lomply in ail mateuul

- respeets with alb dpplluabk !aws and rcgu!almm in cunncctmu \wth the performance of thlS ;
. A;:,reunenl ' ' ' =

35 Per lormance of Operator’s Obligations by Owier. In the r..ven{ lhat Opemtm

shall fall ta perforn any of its obligations under this Apreenent ina limely « maniier, Ownei may,

aLits option; Immedmtely ot al any time thereaftes: perform Ehc sae o obtain perfm mance of

- the'same for the agcount of Operator without llwlcby wcuvmg such defaull; and any amount paid ~
for C\pLﬂSuS or Imblllty incurred by Owner in such'p perfoimance, Logclhm with interesl theteon at

‘a rale of one and one-hall percent (1, S%) pei- month, or the maxinium rafe pe\mllted by _
dpphmblc liw, whlchcvcr is leqq. shall be payablc by Opcmtm upon dt..m'md as addltlnnai rent.

- for the 50!211 Lenses e :

R AR’I‘ICLF‘(
COMPENSAT!ON AND PA\’ M‘LNT
_ . 41 - Sdlar Leises Pmcluohcm O eator shall be:fzsponmb]e Ior Lollect:n}, 7 all incomie
- g,unu aled ﬁom the aperdtion of the Solar Lc'.nses lm.h:dmg but ndt limited 1o nuy revenue .
" fener aled from. the use or sile of lheuna} énerpy oreleciric: powes generated using the SOI'H‘
- Lenses (the “Grass Reveinue™), “In (.UrlSldCLdllOH for the pezfmm’mce by Opemlm of the Work,

~ the Operatot shall be entlt!ed to retain an-amount equal to the: Gmss Revemm minus the Rental’
P'lyment (as such lcrm is clehned in-Section 4.2 below) :
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- 42 Rental Payvment. Onée a Solar Lens has been instadled {each, an “Installed Lens™, ~ -
thenan 'mnml rental payment will be due and owmg from Operalor Lo Owner in the amount of
Dollars'($__ . Yper Installed Lens (ﬂm Runlal
Paymen ") The lirsl-Rental Pnymcnl shall be due on. [hc, one'(1} year anniversury of the
Etfective Dale aid gach subscqucnl Rental Paymest shall be die on each subsequent one (1)
yeay anmve;smy of the Effective Date, The Operator shall sehd Ownei the Rental Payment by
bh(.-ck or wire ir :lllhfel (0 an account spcmﬁul by OWHC] AllP 1y1mnls slu]] be in dot!'u.s un!x,as
ulhei wise a!rl‘cud

_ 4.3 - Late Paymems, o the wr..m (_)pudlm lalla 10 pay wheh due any parl of the Retitul

' -P{l)’hlbnl Operator shall pay ta Ownerall expenses necessarily incurred by Owner, ineluding
reasonable witormey s feds, incurred by reason by Operator’ s failure, In '1clclmon lnte payments -
under- this Agreement shall bear interest al a rate c'ﬂ(.uhlccl ltoin day to clny on the basis ofa 360
day year equal {6 onc and one-hal{ percent (1.5%) per month, or the maxinum rale pémniilted by
applicable liw, whiclicver s leds. The payment of’ interesi shall 161 excuise or cure any lale
payment hewundcr The Opcmlm heaebv aprees Lhal it wlli not make pnyments DI any amount 1o
ony person gr enlily uthu than Ownel 50 Iong, as Opm alor is ltue_ in mahmg any Rculnl Pavmcn{ '
due [0 D\\rnu R : : . : ;

4 4» Leage ofSiructural Components. Operator will provide structures that hold the
Solar Lenses and receivars to collect the onergy from the Salar Lenses: The Operator has agreed
{0 lense space on the structurés-to the Owner, at one dol]m ($1; UU) per year per Installed Lens for
niliety-nine (99) yedrs or until the Owner ¢hooses to move the Solar Lenses to anolhur local:on,
—Whlbh amount the Dpuaun shall nel ﬁom L.’lbh 'umual Rcmal P'lymcnl

: ARTICLE 5
]ND]‘MNIF!(‘AT ION

: '[5'.-‘! : 1:Scobe‘-oF[nden'lﬁiﬁcallon-.

: (a) f)ubjel,t io the Ilmiiallcm of lmblhly undel Ar lxclc, 9. the Otwner shall indemnify,
defend dnd hold halmless the Opemtm its 'lﬂl]l'klcq and their mspectwe dncctors ofticers,
unployees and agents( Dpem{m Indewmified Persois”) from and against.nity llabshty loss, -
damage, cicum -Casl, chargu Qr EXpense | of any, kird or riatiire,’ mcludmg reasonable atiorneys’.
-Fecs, cxpenses and ot]w: costs of htlgmlon (wllectm.,ly, *Damages’ s”) muurcd by.any Operator
Tridemnified Person in cc:mmctxon with ()i injuryto o deatliof any persen ardamage to plopclty
{ mc!udmg, the Sotar Lens, the FLoJeut and-any fagilities related {o e Solar Lens or the Project)-
~ahd (ii) any-claitis By third par ties; ini ¢ach case; as a result of or utherwise. relating to'(A) the
_breach by | the Owner-of any of ils obhgations nnder this Agtecmem ar (B) the, fross naghgence
its affiliates and its and their respeelive directors, otﬁca:s .
" employees and agéiils; pxowded ihatihe Owier shall ngt be liable lo- indémpify any such - -
. Operator Indeninified Person for any Damages to Lhe eictent{hal stuich Damages are o be -

- indepmified by the Operator pursuant to Section 5. l(b) are the result of'the gross nt]lg&l‘lGL or

- wiltful mlsconduci of the Opérator-or, in réspect of any, stch Operatot Indemnified Person, such
_ _Opmatol Indemmhed Pewnn, or the breach by the Oparalcns of¢ 'my of itg obhg'rlmns undel thls

KM00180

KMO00180



Case 2:15-cv-00828-DN-EJF Document 265-10 Filed 12/17/17 Page 18 of 46

RGN Subfu:t 1o thc [Iimlalmn of liability undm Alllt..lc 9, lhu Opcm[m shall mdemmly
delend and hold hirmless the Owner, its affiliales and its and (heir respective diréctors, officers,
employees and agc.nts( *Qwner. Indemnified Persons™) from and agpinst zmnylm'lgas incuired
by dny- Ownei Indémnified Péison in conneelion it (i) iujniv 1o ordeath of any- person or -

- damage to property (ineluding the Sotur Lens, the Ptoleu anid: any facilities related to the Solar

- Long or the Project) and (n) any tlaims by-third partics, in each-case, asa result of (A) the breuch
by the Operator ofany ‘af i3 obllbahons andler this Apreemert or (B) thé pross negligerice or

‘willlul misconduct of the Operator, its Affilintes and its and {heir -respective directors, officers,
eniployees and agents provided that the Operator shall o be liable 1o indemnify any such -
Owner Indeninified Pm soin for any D’umgca (o the extent siich Damages are 16 be iridénini{ied
by the Owner pursuant’io’ Su,uon 3.1(w), are the result of the gross naghf,encc orwillfut,

‘misconduct ol"lhe Owner or, in respect: of 'mv such Ownu Indemnified Person; such Owner

' ]ndcmml' ccl Per 5011, 01 (hc bzeach by lhc Ownu nl'any of llS obhgaimns undes this Agl Lunen{

5 2 Limitation OFLmblhl)g ‘Fhie limitation of ImeIle undal Alirdu ‘J shnl] nol apply
o or mcludc he amount of insuranee proceeds 1eu:wccl by the Operator undei: 1_1}5uumg._c
.ub[mm_cl in auumlanu: will this Ay ccmml SRR

' "5‘.3, No El[acl on Insurers. The pwvxsmm ol ‘this Aiticle 5-will ot be construed lo
relicve any msmcr of ity ohlu_,auons 1o pay *my insiirance. lemq in m,cmdance w;th thc .
piuvmuns of dn}’ valid i ll'lhtllmlCC pnlwy :

:) 4 ‘:‘.uwwal "I he Paitics’ ubhgalmnq umlur ﬂns Auu.le S quwm, any 1eimmatmn of
this A[:l eemenf, - . : . . _

Ce ARTICLE( -
OWNERSIHP RISK OF LOSS AND lNSURANCE

O Ownelalug of Solar Lensc Tllle 1o edch Solat Lens shall_u_mﬂm in Ownm duung
the lerm ol this Agreement; “The Solir Leises shall af all {imes be and femain personal projiar ly :
‘of thé Owner regardless ol how the Solar Lénses 1 _may be affixed to any real proper [y as pzut ofa
: =Pchc.t Owier shall be pcrmlttcd to. d[sphy notice ofits OWHE!Shl]J of the Solar Lensas by: .
affi ixing {0 e'wh Solar Lens an 1denthy1ng stencil or plate oi any other. indicia of owner slup
: Opcmlm agrees 1o keep. the: Solar Lenses atthe Inslailatmn Site. ‘Operator shall not remove the -

Solar Lenses fram {he Insiallatmn Site! w:thout the prior writlen cousent of Qwner, ki addition to
any.othérrights Owner may have with respect 10 Solar Lenses (including, bu ot limited 4 -
rights granted els¢whcie in (his Agreeiment or by slatuite); in order fo séciire the payment of the
Reital Payment and. any. Olhct sui$ due ot 10 becortie due: from Opm ator to Qwiier lercunder, -
Opcmtm hcwby L,lﬂrl[s 1o Owncl & secu: ily inlercst in ﬂ]l of Opemlm § real: property, eqmpmenl
and pu‘soml property that are part of or lm.'lted al the. Installation Sife, whc(hcr now exisling or
herealter arisirg or acguiied: by Operator al any limeduring the Tern of this Agresment, and in -
- dny and all dccdssions or acdditions therelo; Substilutions ther ef‘ore and leplacunents proceeds -
- and produets ther a.o[‘ Operator agrees to eaetute and delivér to Ovner, upon Tequest, imanmng
. statements, éontintation statemients and such othicr doctments as Owner i may réquire lo perfecl -
o and mamtam the secunty mteresl granted by Dpcmtm heteby In the event of Operator’s default
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in the ]mymenl ol Rental P'wnwnls or any ather sums due under this Aglecmtznl Owier shall

~ have, in additioit to all other rights and remedies pravided by law orly other provisions of this
Agreement; the rights and remedies of a seenied party under the Uniform Commeréial Code as
the same now exists, plus such furlher rights as may hercafler be granied by amendinenit thereof,
Opmalm will not, directly or indirectly, sublet, leid or otherivise relinquish possession and
vontrol of the Solar Lenses without the pricr wiillen conseit 6f Owaner, T no event shall any
sublense, lending arrangement, or other relinquishment of pusscqsmn of the Solar Lenses,
wheiher ornol done with the l\nowlcdgc or approval-of O\vner cause O;Juﬂtm § lelganom

: uucim this AblCCl‘ﬂCl]ltD be dischar gccl nr c[un[m';hn.d Lo any c\tem ' :

62 ' Risk of Loss AJ[ r !b[\, of !03» or danmgu {hs] 1hc SoLu Lensu‘ shall be borne by
Operator dmmu the ter I 01 ihls Aﬂiccmen{ . :

6.3 lnqmdncb Rccumccl UF th Onualm

(a) chunud Covcmr_c ilu: Opmmoa shall obtmu ancl mamlmn m ils :.ola,
ehpense lht, Ioi]owmg msmnnce'- -

1, - Pmuu Lv insurmwe I’mpr:rly mqmdm.c, mbunng, nuambt loss,
clamﬂg,e or desh tietion- by fire and. other diisualty, nwludm;:, thefl, vanclahsm and
“malicions mischiaf, insuring thé Solar Lenses for.not Jass than Orie Flundeed.
- Percent (100%) of their tull m‘mmble leplaccmenl cost, Wl[h cchmge lo be
rsulf'uent o, lepan ar wplau, lhu Sul‘u Lenses, :

2.0 F lcmcl ]n%uram.c Withll‘l smty (60) clays '11'tet wrilten nofige from
B 'Ownct to Opefitor that the Installation Site is logated iti a special flogd hazard
U aved clemk,natecl by {he Federal Eimer gency. Managemenl Adiiniséition, flood
- insurance coverage sulfi¢ient o repair or 1eplace the Solm Lenses in lhe evenl of
‘any clam'tgc m losq duc to ﬂundmg

- T Eal’l]'lCILl"II\L Iisucance. Within hl“‘.f}' (60) Ehys after wutten notice
~froni Owncr lo Opeiaior that the lnstallalmn Sltc is. incalcd in hlgh emihquake
hazard aren de=u1,nawd by the U8, Gmioglcal Survey, emlhquake instrance
covel age sufficient to fepairor 1cp!ucc the Solar Lf.n&n.s . (he event of any
dfxmdg,e or ]oas, dLiL to an carthqtmkc. =

. '4-. mellzt){ InSmanc Commcwnl gcncm] llablilty msurme agmnst
- cI'ums for pmsonal mey Bodily i 1n|u1' 7 or-death; and propérty damage or
_ _desuuctmu Qeewrring in, on or around the Ins(allation Sitéand. Ly, other clalms
pelated to the ciem,g,n, manutactunc clelwely, mshllatmn, stat- up opemtmn or.
_’mdmténancc Df the Solar Len ,:in amounts not less than One Million Doflmb
- - ($1,000,000) pcl occun ence w:th an aggregatb nul !ess than Fl\fe Mlllmn Dolims
: f(‘};S 000, 00()) ' : S

: .15.' Workel g CompensatmuJnsmance Worke” qcompcusqlmn
 insutance, or llS cquwalent m the siatutorilv nmnc}aied }limls.
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6, Othc: Jnsmamc ‘Such other insurancé and coverages as may be
ncccssary o mmply any. ﬂppllCE}.th lawvs or as Owner or Opcmlo; may olherwise
(Iccm neccswy n thcn reagonablc clmmcilon S

__(h) Pohw lkqununenls. A[I insurance p()lruu. bhd” (t) provide fora waiver
~ of subrogation by the insurer s to claims againsi Owner, its omplDyEB‘i and agents oind
' pmvulo llml such insivarice cannol be unteasonably cancelled, invalidated or suspenc[ed
an account af“the conduct of Opcm[m its officers, cltruclms E]H])[D}’CCb or ageints; (11) he
wrillen on an “occiurence™ basis and pmvldc thai all insurance u,quuud to be carried by
‘Operalor i$ primary, thal any *no olher insurance’ *clause in any insurance pohcylec]lmcd
to be carried hy Operator excludes any-policies: ol insuranue meintaincd’ by Owner, fand
that all such insurance |)0!lClc.S will iot be. brought inlo wntubulmn with instilance
maintained by Cwaer; (iii) provide that the policy of insuranice shall not be ter tinaled,
cancelled or substantially modified without at least thirty (30 days pum writlen notice {6
© Ovwner, unless such terinination or cancellation is for nav-payient, in which case, the -
palicy of insurance shall not be terminajed or cangelled without at icml ten (10) days
priarwritten notice 1o Owner, (iv) be jssued by i insutance companies licensed {o do
business in he stite in which the Tnstatlation Site is focated arid which are rated A- or
_betier by Best’s Key Rating Guide of otherwisge appmved by Ownet; (v) be written fora
pertod ol"cu feast one (l) yeat; and (vi) n'unc Ownu, ![S SL!GCCS.SOI&: asq:gns and. 1[’!1[1&[6&
as an EIC](IIIIDI‘[:H insured and. logs’ payee

_ c) wdent,c ui Insurdnge. Puol o mslalhtmn nflhc Solar Lenses Operator
" ghall have delwelecl to Owner all Lequned pohmes afinsurance, togetlicr with certificates

ofinsurance, gt othier evidence of cdverage: sahsf'\ctmy to Owner, evidencing thal such’
insurance is in full force and ctfect. (or will be in full forée and effeet no later than the -

Bffeclive Date) and satisfies the requirements set Torth in this Aglcuncnt At least thirly
(30) days prior ia the expitation of cach such pohcy, Operator shall furnish Owrier '

- written evidence that such polmy has bccn mncwcd of; leplnced by’ delivering to Owner o
copy ol the lepl'tcemenl pohcy o1 an insurance company certificate reciting that there is
An full foree and effecy instir ance 0[ the lypés dnd in: thc amnunls u.quuccl by this
'Agrcement o

ARTICLE ’7
FORC["‘ MAJEURI"

. L Evem of Foicé Malem Any fadme by lhc: Opcralm or thc OWncI to Lqrry out
“any of their respwuvc obllgnllons tindei this Agreemenl will nol be déemed a brench of dontract
oi default, olher than obhg'umns to-pay monijes- due and p'tyablc pmsuant to this Agrccmcni ir
. such fatlure is ar ises out of catises bcyond the conitrol and wnhnut the Talt of negl:gence ofsuch
- Party (an* ‘Bvent of Foree Mmmua’), that Party h:mng tmkcn all apyiroptiate precautions, dug
care and réagonable al(ernative measures with thé DbJeClWB of avoiding such failure and of

- cartying out its obligalmns tinder this Ag,u,cmeut If any actmly isdelayed, curtailed ot
© prevented by an Event of Faice Mcueme {hen, any‘l]un;p in thls Agréement to the conlvary
1101W[lhsland1 na the time tor carrying out the activily thel eby affected and the lerm of this.
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- Apreement \wli cach be e\lr_ndcd fora peuod equal ta-the [0[d| of lhe periods r_Emm{: whlch such
Event of Foree Mujeure was operative, and mi sneh further periods, il any as *ue necessary Lo
malke poad the timé lo:,t as & result 01 such [,‘.vcnl o! E orce Malcmc._ '

7.2 Nolme Counet ation; lhe Pul ly whose ability ta pe:lonm 115 obh;::umns is altected
by an Event ol Forée Majeure shall notify ¥ as soon a5 practicable (he other Party in writing,
slaling the cause, and the Partics shall éndeavor ta do all reasanable aets and things within their
power (o remove such Gause, No Paity is obligatéd to resolve ar teriinale any dmu,gw.mnmt with

mcl pm l:c,s, mr_ludmg Iabm dlprItLS c\m,pl undc: umdmons ﬁ( buplﬂhll. toitor pmsmmi lo the

.....

dlsqg,m,mcnl As o hhcn cllapulcs emy P"ll‘l}' may wqucst ﬂlL othu P'n‘ly {0 coo;Jcmte ina Jomt
‘endeavarto alleviate: any mllﬂtct wlmh muy ar IHG. :

I\RTICLL 8_
'l [‘,RM AND TERM!NATION

8. 1 'I e of Aueemenh Ihu, A;;,leemcn! bLLOlTle BfchllVﬁ iy ol (he L”(..Lll\’ﬁ‘. Dale
and, unless-tekminated by either Party pursuant (o (his Aliu,le 8, will ter l]l[l1'lll.. on lhe lhuly (.:0)
- year qnmvus"uy of (he installation ol'thc |ﬂb|. bolaa I.cns hclaundc;. : ‘

| 8.2 “ Lvents oi Deiault '1 1e Followmg events bhal[ conaulute ]_;venls of Detau[['

(a) Oi]blcl[UF sh'lll Tuil io tiake duy Rul{di P'l_ynmn{ ar Oihcl payment
hereunder muludm;:, paymentof personal properly taxes, othez ta\c:, Jbbb, or asscssments
N wulhm llm ty- (%0) dﬂys nﬂcr the swme shall become dug; i

' "( b)' B lthm Parly b:e"u:he: any oF 11% m'ttel ial ohllgalmm undet ths Agleemcnl
and fuils to curé such bieach within ninety 90) clays of lhe receipl of writien notice from
‘the other Par Ly' pmwded however, that the exercise of any lermination rlg,ht to be
effeclivé mustoceyr WIthm ninely (90) days after the ather Parly . bétoimes aware that. its
termination tight exists; pl ovided, Tatther, that the Parly will have ihe apportunity; within .
‘ninety ( (90 days of receiving notice of the event or breach to cuie the event or breachi, or,

ilsuch eveiit or bréach is not réasohably camble ot bemg cured within such per od, ta
“submit to the other Party a plan (a “Remedidl Plan) calculated to suic such event or
“breach within an additional reasonable pcuad of time bul, having wmmcuccu.l actions to
cire- the évent or breach in; .accordance witha:Remedial Pl'm, fails to ptirsue such aclions
diligently or is unable to effect a cure within the period c.onlempl'lled in the Remédial.

- Plan; p:owded further, that if thé existericc 6f such event o breach I8 d]sputed such

. termination. may oceur only Fol]owmg msoluhon of 1hc dlspule ;egfxrdlng the. u\lstence. o
o ':_non n,\lslcnce of a blc'wly ' : :

( c) " A Pm iy { l) cioes noi gencmlly puy its dt.bis | they bcwmc duu (ii) ceases
'lo do buqmuss as4d gomg cancern, (iil) admils in wr ttmg its. mab:l:l}! to pay its debts, (w)
- - makes gD fssi ignment far beneht of cledltors (v} cormnences {my casc, proceedmg, ar
- aclion seekmg to have an- 01del for relieFentered on its behalf against it as a.deblor dirtd
ﬁdjudlcﬂte it as’ bdnkliipl 01 msolvem or is subjeci to any Jnvolunlury proceedmg '

KMO00184

KM00184



~Case 2:15-cv-00828-DN-EJF Documeht 265-10 Filed 12/17/17 Page 22 of 46

lebmdmg (he same; (vn) seeks reorganization, mmngunent adju‘;lmcnt llqlllddt]()n.
dissolution, o composition of it or its debts under any law relating to bankruptey,
insolvency, reorpinization or relief af debtors, or (vil) sceks appointment ofa recelver,
trustee, cusiodian, or other similar official for it.or fm all or any" pml of'its property; or fo
take any autmn in conlemplwon ofor to 'mlhm:ze -my of F the lori e;,omg, actions; or

(tl"j A[ler n pumd of sixty (60) days lolluwm.g w: itten notice lmm O\Vnel
Opctatox shall Fail to dischirge any maor{gage, seeurity mlenﬁ.l pledge, hen c.harga
-cncumblanm m Llnim as dmcuhccl in SLcllon 2 1’2. B

83 Terniimation bv the Owner. In the évent of an [,vcnl of” Dufaull Ly the Opemlm
ol cured within any applicable cure petiod, the Ovier ay at its sole option have the rght to
exercise coneurrently or separately any one or more o the following remedies, and w:lhoulunv
election of u.mc:cllcs hung decmcd lo have bf_cn matk

_ (a) Terniinale thls Agcumnl al-any llme by pmwdmg, Opel ator wr itlen
notice of termination specilying the ellective dule of terminalion (which date may not he
carlier (haiv (he date thal all LO]]Ct[[lUﬂa and. conlingendiés-lo.termination have been .

-salisfied and lhe C)wnu is enfi tlc_d lu lLI‘IT]m:lU:‘, this Ageumant) ' '

: (b) S With wuiten noticé-or dermand 'md wuh ﬂppmpuale Iegal process, enlex
into the Installment Site where ¢ any Solar Lenses may be Iocated and take possession of
and remove the same (m the évent of entry and leOSSC%lOI‘l, Operator helcby expressly -
waives all u;,hlb to possubhwn aucl all Llﬂllnb lm cf‘una,g,cs or: ioss by renson of blich enlry
anl rc:pnsqcssmn), :

“(c‘) o Rmm a repldcunem upumlm lu pcrlm 1) the Work, und
. () Pl occcd b_y appr c:pnaln, action mlhu atlaw orin- cquxty ar Ennkmptcy to
énforce per Tostiiance by Ope1 afdrofitd nbl:galmns uncler thls Apreenient or lo recaver

. .-'damages for bICElCh iliereof,

B4 Tc:I mination bv the Ogemm In the t,vent 0[ an. Event of Def‘ ALl b}' Owher nol
_ _.cured within any appllcqbln. cure periods, the ‘Operator may terminate this Agwement al any tifne

' - by providing Owner writfen notice of termination spcmfymg rthe- eiﬁ,ctwc date ol termination

(Wwhich date may not be earlier than {he dafe that all condilions ancl Lonlm},enues lo lenmmatlun
lmfc becn S'utsf‘ ed ancl the Opelatm is; ent:tled to telmmaw thls Agleemen() ' :

8 5 T1 ans:tmn to New Oncratur In thc cvenl of ANy termmatmn under Seclum 8 3, in

the eventthat the Owner relainsa mpi'lcemenl Opcratm te chJorm (he Wo:L, thié Ovwner may
-~ request (hat the Dpcmton conlinue lo maintain a sullicient number of local and expatiiate

employeeb to assist in training a n.plat,bmunt operatar and to. perform such other radsition. work
as the.Owner miay. u.ﬂscmab!y tequest, and the Operator shall comply. with any stich request for &
‘period not to exceed thiee (3) months, 1n addition, the Operator shall execute any and all - -
assignments and othet documerits rigcéssary to allow for suchi replaceinarit: aperator (6 continiie
(a-por Foun thﬁ: Worl\ 'md operate lhe Solar Lenseés ina. mannt:'l conmslent wrth lhe Dpetatlon S

. fiﬁ
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- planned under this Agl zement, including by way of L\ampic but nat hmllatmn, an "lhsl;:nmtnl of
_ tighls undlér any pewer purchase agreement; assignment of righls under any leises relating o the
structures on which the Soldr Lenses are mshllcd the real properiy on which such struclures are
located; the receivers collecling energy From the Solar Lenses and all other equipment refating
therertlo; and assignmeils Dflnlr.llc:t.[l.mi pmpm lyn;:hls nccessaiy for nper'ihon of the Solar
Lenses ancl any u.[alul Lqmpmenl

. ? 6 - Sur mndm U ponthe tcnnumtwn of {hls Aotecnu:n[ wuh u_spmt o any Solat
Lt.ns Operator shitll, at its own cost and Cxpeise, deinstall, p'wlagu Toad and reitirn the Solar
‘Lienses 1o Ownel al-the: dddlesq spec[lu,d by Ownet.

_ ARTICLEY .
LWIITATIONb OF LIABILITY

'NEITHER OF THE PARTIES SHALL HAVE LIABILITY FOR ANY INCIDENTAL,
CONSEQUENTIAL, SFECIAL, INDIRECT OR EXEMPLARY DAMAGES TQ THE OTHER
~ ARISING QUT OF THIS AGREEMENT OR THE TRANSACTIONS, EVENTS OR -

'QCCURRENCES RELATED THERETO, EXCEPT IN THE EVENT OF SUCH PARTY'S
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, AND EACH HEREBY: WAIVES
- ANY AND ALL-SUCH CLAIMS FOR INDIRECT, CONSEQUENTIAL, SPECIAL, |

INDIRECT OR EXEMPLARY DAMAGES AGAINST THE OTHER. .

: ARTICLEIO S
L CONSULTAT[ON AND ARBITRAT!ON

0.4 Al h:lm[mu

o {a) TJ any claiii, c[lbpule ot uonlmvewv arises betw:-:en lhc Parties wi Lh tespccl to the:

- Apreenient (a “Digpute "} that cannot be resolved by the Par ties, then such Dispiute shalf be .

regatved by binding arbitration puishant (o the Contmeicial Arbifration Rules of the American

* Athitiation Associition. The arbitration shall be the sole and exclusive Forum for leoiLllmh ol
such Dispute, and the award’ 1endalcd shall be final and bmdmg Judgmeul on t[lb award -

_ u,ndeled may be. entcs ed in'any cotirt havmg _]Ullsdlcﬂon thuu.ul

. (b) The arbitr cmon 5111][ be couduc,tcd m Lnghsh ﬂnd shal( be held in. Sall Lfﬂce Cllv |
. Utah SR , Lo :

_ (c) _Any dWEIEd of the arbifr ntm(s) (D sh'zll bc in wulm[,, (i) sh’ﬂl slate lhe 1edsom
- upon which such award is basud ancl (il lmy mcluclc ) awa:d of cosls moludmg 1ea50nable
'1ttorney=; h,es arid dlsbmaum.nls BT SRS

_ (cl) rlhe arbitrators shall have no uuthonly fa uwm‘d anscquentmi damnges or _3
punmve damaf,es or any Dlhez dam*tgcq no[ mcusuled by tlie; plevntlm[, I’arly 5 uctua[ du el

o
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* damages, and thL ar bl(talms may not, in-any evénl, ake any 1ulmg, lmdmﬂ or award that dncs
110l uunlorm ta the tel m an wndntmm nf llus Ag: ccman[

(’e) f\ny Pay Ly maoy make an. applmnuon La {the .ulnlmlms seeking injunctive relief to
maitlain the status quo until such time as (he arbitration awaid is rendered ov the dispute,
controversy ot elaim is otherwise resotved, Any Party may also apply 1o any courl havitg
Jurisdiction and seek infunclive relief in order to nwintain the status quo until such time as the
arbitration-award is 1endc:ed or thc chspulc connmfeasy or claim is otherwise u,sulvucl

~In the course of icSDlel}: Dlaputcs., to the extgnl pl.lulcubic thc Pfu lics shall. Gﬂlll]lmb lo -
per me lhc Lu ms and condmonh ol this Ag,lcumnl lhal are notin dlspulc

ART[CLE 1
RFI’RLSLNI ATIONS AND WARRAT‘I TIES

1.1 By the O\mu Tn orcler to mduce th. Opudlm lo enler into this Agreement 111(.
Owner makes the fallowing e nescntallons and wmant[eq as of lhc date hereal, which .‘:.Lll\fl\'ﬁ‘ h
_ lhe L\L(..uil(!ll and- dchvcty helcnf S

(@ itisal o ' ciu[y mg,zuuzecl valldly c.\tstmg .mcl in gond
standing under the Taws of the State of _ R and has all vequisite _ power
ancl dulh()lll)' to enter into and pu farm l.hu. Ag,l eement; -

(b)) the mdiwdml cu,culmg tlus Agtccmcnt on bclmil ol Owner is an authorized :
representalive DI Owner hmfmg, 1 all rcqms:tc power zmd autho: ity Lo enter mto aidl perforin this
Agtccmcnt . - _

(c) - theexecition, dchve[y and [}BILOI'ITI:IHGL al ths Anmcnmnt (1) have bcun
“duly’ authorized by all necessary uetions on the part of the Owner, fm-:i (i1) will nol result in any -
violation of or conflictwith ¢t constitule a default under: any provision of: applicable law ool
- dny judgment, decree or. :ovderof a courl or gover nimifital instr rumentality appllcable tothe
QOwnet oi-any matsrial agreeiient or other instetinient 1o whwh lhe OWHBL isa pm ly or by which
it iq hmmd mcludm;, thc Pm chasu Agwcmcnt' nnd

(d) . Lhi-; Agreemcnl consutult.s a va!td anc[ bmdmg ubi lgatmn 01‘ the OereI _
Lnimccable a}:,cunsl thc Owner in accorc!ancc w1th 113 tcnus. 3 :

'l_l_;2 By the Opcm{o T order to mduce the Ownel to enlermto this Agteement the
Opetitor makes the following teplcsmlntmnq and w*uaantaes as oJ" the dale hctcof wlm,h SUIVIVE
he: u\wulmh and dein‘cly lmtcof’ -

7 . (a) “itis a !mute,cl habxht}' company cluly mgamrcd valtdly e\lshng and in goocl
standing under the laws of thie State of Nevada and has all requisife limi tecl [mbxhty company
powm cmd authouty ln entel mto 'md pciionu thxs Agteement '

12
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(b the individual execuling this Agreement on behalF o Gperalor is an authorized
representative of Opcmlm hdvmg all neqmmte puwu and ﬂuthouty Iu tuter into and perfoim this
Agl eemient; :

('r:.) thc gxec ullan Lkh\'cly and pctlmm'mcc ol this /\gm.mcnl (l) have been duly
atithorized by all necessary actions on'{he part of {lig Upcm{m and (u) wnli not result i any
violation of or coriflict with or constitute a default under any provision of applicable law or or of
any judgment, decreé ororder ol'a court of gavernmental instrunientality- appllmblu to the:
Operator or any malerial agreement or othu instrument to wlmh thn_ Opel alu: 158 patlv ar hy
which it is bourid; and ‘ :

() this Agresment conbtttuu,s 0 \fnhd and b‘{nc‘l'{ug nbl!gﬂilon 6F the Opm alar,
‘cni“nu_cﬁblc apairist U‘lb Oper ator in accor dance svith its ter s,

ARTJCLE 12
I\'HSCFLL ANLOUS

1A, 1 Gover . Lmv T]m Aglcemenl is f,ovuncd lJy and mmhucd in uccmdanuc
wnh the lflws ol Lhe Sln[e of Umh Wllhmlt u,g'lrcl to its LOI‘IﬂIL[H of law p] mc:ples. '

1’3 2 Notlccs All notaccs chucqt‘;, demands, Emcl other: communlcaluons ruquued -
under- this Agreement shall be in-writing, in English, and shall: b clc.emul to-have been:duly
g;vun il dchveted (M peisorally, (ii):-by facsimile trangmission with written confirmation of
- receipt, (111} by over mght delivery witha :cputahle nitional overnight delivery service, ar (iv) by
mailorby cexuiu.d mail, return recelpi yequesied, and postage plepcud IFany noticg lsmiulecl it
~ shall be deemed p L‘wcu [l\’L business days after the dale such notice is deposited in the Umted
States mail.- Any notice piven shall be deenied given upon the actual date of such: delivery: [F
‘hoticd is given o a pnrty, it shall be. gﬁ;cn at the address for suoh party sct ‘forth betow, - It shall
" be the [’ES[‘)ﬂn‘HblllW of: thc Parlies to nohiy the other Pﬂrty in wuhng of any fiame or ﬂddn,s';
chauges. S L

‘I'l;:.{'ii Owiiers

: A!_.I.il':; -

o [’E.{cj.o'p erdtor:

NS
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LTH, LLC

3838 Raymert Drive, Suite 110
Las Vegas, NV 89121
CAt: rNddon J‘qhu‘son

12.3° Enulc Ag: ‘eement. This Agreg ment sel§ Jm i the entire agr edment and
uncluutdndmb of lhe Pmlles te [cned to lhe subjecl matlér hueot

12,4 ch] ’1blhly The II'W:IIIdll\’ ol any provision huwl almll nol nltucl The ve alidity,
farce or C“CLl 0! lhc‘ lummmng provisions hereol; - '

12.5 Amendnwm This f\g,acmncm may be amendad, modified, supuscalcc! wsunclecl
or cunu.[t,d unlv by ] wull(,n msimmull t:\u_utul by the Parties,

12.6 Wmvcls The Im!uu_ af any Par ly ta [hl:, Ag: eement at any line or limes (o
- tequire pu formance of any provision under this Agl cement shall in no manner affeet the: ngghl al
o ater Lime-to enforee the same parformance, A, waiver by any Party to this Agreemenl of any
sueh condition or bretch ofnuy term, covenant, iépresentation, or warranty coivained inthis
Ay eenient, in any one or nore inslances; sha][ neither be construed as a fur ther or continuing
waiver olany such uondltmn or bLanh nor a waiver of any other condition ot ‘breach of any
olher [clm mvennni 1eplescnmtlon or wananly cantmned in lhls Agleement : g

2.7 Asx.l,t,mnenl/Subcoul acting; Nenher Pnrtv muy asstgn or subcomracl rmy of its.
ir1ghls or obhi gat[ons undu 11115 Auleemenl wlthoul th ]JI ID] wutlen cnnacnl of‘ lhe othr.l Parlv. .

12.8 Ieficlmg SLLUOI‘I headmgs ol this Agi eemcmhave bc-.:c_n maellcd for . o
- convenience of reférence ouly and shall.in no Way reblu:_l 01 othwwme mmh[y 'my af lhe lc: kg
or provistons 6f lhlb Agreément, - i .

‘12,9, Counlerpan T Ius Agnccmcnl may be exccuted in- one or more collsilerpatts, each
ol which when exceuted shail bie deenied {o be an ar 1g,|m] and such coinlerparts shall together
: 'conshultc one dnd the same mslmment Each wuntupcnt may be ciehve1ed by Facsimile
“ trnsmission.or e-nail (as a pdt tif or similay un-editable atlachiment), wh]ch trunsnnssmn sh’l[l ‘
“be deemed dcllvely ofan 011gma[iy execuled counterpart hereot

lO Binding Agreement, I‘ hig AH cunmt t.ha]l be bmdmg, upcm [hC SUCEessoLs 'md
assu,nb of each OI'lEu. ]}ﬂlltbb -

[:S_ig}ia'lure Page ol ijilr‘s]

}4 L Lo
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~ IN WITNESS WHEREOT, the Pariies hercto have caused this Operation and
Maintenance Agreemenl to be duly exceuted on the day and year fivst above wrilten.

a
(Signature)

Dale:

- Bate:

For Interhint U

scOnly: |
ALPA Y

OWNER

Title:

OPERATOR

CLTB, LLC B |

~.aNevada limited lability conipany

By:

| (.Signauiu-c)

TI?ille:_ o
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Tixhibit A
Solar Lenses Purchise Apgreement

{See Attached|
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 Exhibit B
Optrating and Safety Gujiduliﬁcs. _

[See A_tlnched] :
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SECURED PROMISSORY NOTE

$ TSy Salt Lake City, Utal
' L 20

_ I OR VALUE RECI IVLD : L L
“Borrower”) promises to pay, in {awful money of the Uml:,cl States of America, lo lhc order of
SOLLCO 1, LLC,a Utdh hmlted liability company (*Lender”), at such pia(.c as Luldu may
designale inwriting from time 1o time, the pnuupdl sum of
"DOLLARS (U.S.) (% ), plus inteiest: on Ehc memd pnnuml h'llancc as
deseribed in Section 2 helosy,

Ay - Termand Renavnmnl Ihc term ol (his Mele shall communce on dntc hercof (the
. “Bileclive Date”) and shall mature on the date that is thirty {30) years Trom {he Fll‘cchc Dcth
(lhe' Malunt}g Date”). chdymc,nl ol this Nolu shall ba. made as 10110w:,

it Botrower sh’ﬂ[ make thirty (30) bubsmnlmlly cqml annual payments

- eonisisting of principal and interest on each anmvelsmy of lhe Effeetive Date {unless it

talls .on a weekend or holiday in which case the payment sha!l be due on the

next busmess day) in-an amount-not less than _

Dollars (5. ) untli the unp'ud plmclpd! balance and all 'muued mluus[ lhueon
has bcen pa:d i full : :

b, As 500N as cummermally reasonable ioliowmg the executmn of
this Nute, the parties shall estabi!sh a system of electronic payraent transfer
so that payments from Bnrrower to Lender are made e!ectromcally, '

e, Auy unpatd principal or ncc:ued interest that hias nol been pmd as of the
_Maluuly Date ghall be paid by Bouowcl to Lcndei on the Ma’ﬂully Dite,

2. Imcrest “"This Note slnll bear mlemst ata mte eqml 'Q_ C percent * -

. (_wau)

- Secuutx T hlS Notc is secured by the. qﬂ]d! Lenscs (us sueh term/is deﬁned in the
“Solar Lenses Purchase Agreement ot even dale hcrr..wnh bctwccn Bonowm and Lcndcr (the
*Purchase A;_,lccmcnl”)) ' : Lo

. 54. ' App_ht,utmn ol Payments. Unless otlierwise ~agreed o in wmmg, of otherwise -
'—wquned by. apphcab!e law, payments will be applled fiest, to costs of ealleetion incurred after an
~“Bvent of Delault, including reasonable attomey's fees; second, o payments, itade by Lender
after an ‘Tvent of Default to preser ve ‘any collateral securing this Note: thitd, to any accrued -
inferest; if any, aud tourth, to the punmpql All payments dug hcretmder shall be miade [0)
wiihout deduction of any present and fulure tixes, levies, lmpOStS, deductxons chaiges or
wuhholdmgs ﬂlf af* which aniounts slmli be paid by the Borrower, and (i L) wuhuut zmy ather sel

KM00193

KMO0G1983



Case 2:15-cv-00828-DN-EJF Document 265-10 Filed 12/17/17 Page 31 of 46

: A Prepayment, T [us Note may be pl epalci inwhole or in parl without petially al any
lime as long as 'my lcelued bm unpalcl Inlelest is [ ully paid wilh lhf. punclpdl

6. Linte P‘iymenl Thblu shall be o lte fee equal to ten pcmcnl (10%) imposed upon
'my paymeént that is not made within ten (10) days of its inilial diic date; pravided, however, that
after there haye been three (3) |£ll.t pﬂynwnis the Inte fee shall hc 1mpo<;ed withoul such ten ( 10)
=clfw grace peuocl : : -

7. Defaull

a.. Events Ql Dchull The gecurrence, of- nny one or more of the | o[lowmb
shdll bean “Liveht of Defaull” under this Note: -

: (l) The fzululc to make any payn’:cnt ol principal, mtucs[ or olhu
Sunis cluu unclc:l this Note or the Purchase Agtéemenl or any olhc,r documcnt or msu ument
gxeculed in connection with l[uq Nnte when dueyor :

(!I_) The l:ululc by Bonowu‘ o pc!fmm any o[‘ lhc monc[:uy ar
nonmonelary p!owslons Dl the Puxchabo _f\glccnmnl (subled lo any cure pumd c‘{plcsal\' sel
,iotth lhelem) .

- b,y - Remedies. Upon the DCGLIHLHLG of an Bveat of Default, and- alter- auy.

_ﬂppllcﬂble tialice period, al.the ophon of the Lender, lhe eiitiic pimcapdl amount ol this Note

- together with all acerued interest thereon, il uiy, WLLhouL demand or notice, shall 1mnu.dmtc]y '
~ become due and payable, Upon - the -oceirence of nn Fvent. of Defaull (and. $0 long as such
‘Bvent of Default shall confinie), the entire principal amount af this Note, (ogether with ali
accrugd interest thergon, iF any, all other amounts due, and any judgmeni for the principal,
.mlelesl 1fany. *md othcx amounts ahall beat interest at. the Delaull Rate (as delined below). No
‘duhy o onilssion on the. part ot the Lcnclel in ewcrclsmg ‘any ught undm this Nole shall operate

as'a waiver of sugh fight, - S :

'-c. " Defalt Rate. If mymcnls ol‘ interest, fees or pnnmpa[ mele1 tlus Naole -
,5hali u.mam overdue and unpaid after the oxpiration of any 'tpphcab]c payment per fod, Lender
~ghall be erititled to damages for the detriment caused theleby, and interest sholl thereéafler actrue
o the puncljm! amount at the Tate of fate. of one and one-half percent (1.5%) per month, or the
maximim rate pertitied by apphmblc law, whichever is less (the “Default Ralc”} unlil sueh.
amounts are pa!d ‘On the peeyrrénce of an Evenl-6[ Delault (inclusive of any cuie perlods with
respect thereto), Lender shall be eutitled to detand as d'lmages interest at the Default Ratc unil
the Event of Default is cured, -Borrower recognizes that its default in making paymenis when-
due as prowded heréin, or otherwise musmg an Event of Défaull to oceur héreunder, will require
--Lender 1o incur ‘additional expense. in’ sorvicing the Loain and Joss to Lender of the use of the-
© mohiey dua and that damages caused thereby would be extremely difficult and impiactical to
asceitain, - Borrower agrees (hal the accrual -of interest al the Default Rate is 4 reasonable
“estimate of the dainage to Lendér i the event of late payment and thal the accrual of interest at
the Default Rate following any other defaull is a redsonable estimate of the damage to Lenader in.
lhe evcnt oJ Such othcr dcfault Nothmg in this pal ﬂglaph shall be couslruad os an obllgation bl

KM00194

KMO00124



Case 2:15-cv-00828-DN-EJF Document 265-10 Filed 12/17/17 Page 32 of 46

the part of Lcm[m (o fu.u:pl alr nny Lime, less than the hil] amount then duu hueunciu or as o
wiltver or limitalion of LL,nclu '5 ripht 1o mmpd prompt per Formanu :

9. Cn[icmon thensu Aﬂu an vent ol Dblauh Rcmowu shall reimburse Lender
within ten (10) days of written demand for all reasonable legal fees and other costs and expenses
lmcmled in-callecling or enforcing this Nofe and p:oleu[m;_, or realizing upon any collateral,
Without luulmtmn, suth shall include Tees, costs and e\penses incurred With or without suit and
in any appeal, prowedmg hemluuptcy fction, state yeceivership, o in any post-judpirieinl
collection |)10LC’Ld|I1EH. . ' o

- 10, Goveriing Lav. rhl'-. anc thll bc construed, Lnlmu.d and nlhcl Wisc g,nvunud
by the v ol {he S1'uc 0! Utah. B L : o

. 11, Bmdmy T“LL T im Note shall bind the s ‘HILCLSSUIS and assipns 0! Bouowu an
all endorsers hereto and shall inure to the benefil of Lender, and Lender's suecessors and’ assipns..
This Note may not be modified excepl by written agcamcnl qlgncc! by- both .Lendu and
'Bonuwu : . : :

- ]2, - Time. Time is of the essence with respect Lo eachi and every term aiid Provision

IN WITNFSS WIII‘REOI’ 'erowet has execuied lhls l’l Umlasmy Note on Lhe clalc_ !ml
'1b0\m Wntlen

- 'Bbimo_‘?\ﬁ"e’i -'

By:
. lis:
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KIRTON | MCCONKIE

MEMORANDUM

DATE: Getober 31, 2012

TO; SSoLcol L -
Aun: Neldon lohnson

FR'OM.:_ . _ i(cunéth-W, ]‘Bir‘!'._c':_lil‘

SUBIECT: '[‘nx‘[smieS_R-einliﬁg to Purchase o Solar Lenses

INTRODUCTION

lhm 111me:md|.nn is in’ leqpansc to yotn request for our unnlyms of - cerlnin - tax
__cmﬁequencl.b for the buyers (the “Buyer ")-of solar lenses from SOLCO, |, LLC (the “Sei[el")
bised on fitclun) eiréumstancds thal are: substantially similat in all material respects'lo the FF acts
(ns. such teri is défined bélow).’ Please noie that the mmlyms in Ihls memarandumi is basid upon
the existing provisions of tha Internal Revenue Code of 1986, as muendcd (lhe “Cude") anel
Tegulations theraunder (mchuclmrr final,’ temporary ‘and propusr.d) ‘el tpon’ cutrent latenal
Revenue Service {“Service") puhlmhed mlmgs andl c\lstmg cowit decisions, any of which could
‘be changed al any time, Any such changes muy be retroactive and cotild sagmﬂc-mtly fhodify the
- analysis set forth heiem. Similarly, any- ch'mge i the Facts ot Ehc assuniptions’ stal\.d belnw
' 'upun whmh our unalys:a is based, cuuld modlfy our cuncllmnns

E\LCU v wr. Sllx\r\h\ﬂ.\’ :

“The solnl Ecnscs ihm Buyels pumhase f'rum .Scllel ( lhs “Solar Lenses' "y will quahfy is
“cnm oy property” tha is eligible Tor the energy tax: eredit under Code Section 48, For purposes .
of caleulating the ¢nergy credit, the basis of cach Solar Lens will be Tlhree Thousand Five |
-Hundn.d Du!lms {83, 500) and the. énergy pcrcenlage will be thirty percent {30%) 50 long as the -
ciergy credil is claiimed prior to Janiiaiy 1, 2017 (and will.be Lén pércent ( i 10%) il ¢lalmed afier
fhat - clalt.) Bttyem will be able: to ‘olaim the ‘ener By oredit 1 in the year ihat lhu Soial Lensw are
placed info-service, The thl Lense:: w1]l be ehglble for clept'eclulmn under Cude Secuon 168(3) K
0§ S-year prope1 Ly : . e e ‘

FACTUAL BACKGROUND

_ 'I‘he Sohl Lenses W|11 bc puu.,lmsed by Buyu’h thal are (i) :.uaporulmus o Iumted iml:uhly
coinpanies urgamzml ih the United States, (i) neither tax-exempt nor govemlm.ntal enlities and
(m) [a‘u.d ay bllbLhdplLi jof Lurpormmus for fedéral i nmumﬂ lax pm pnse:,. Thc botm Lcnses wnll

SATITY l{\l NE AT L ARY | Winld WGk Mddig, 50 Edst Suth Tomule Sa Lk Gt UFBSLIL  BOL320.3600 r.[ R107 EEI}H"MJ.
Syarwmtlawend | P Eagie Unie Tovce T ERSt Sonth Sowgls, S Crin Gy 008400 0 doLao.3600 At euuzllussm

Tinghitest Bigstaesa iia, 1R Flaat 300 bl ey 2ib, Grend, 11 il0Se gl wnun #ul Eul A28, zm! e
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be pinchased purbi.fu‘lil io a Soldr Lehses Purchaise A[:Jeemenl thial s qubsl;mlmltv qmnlm’ 10 the
agreement set forth in Exbibit A herato (the “Puichase Apréement”). The Solar lenses were:
manudnctared by Tyter national Automated Systems orone of ifs alfilistes and consist of (hin-ftm
solar lenses that locus the sud's cnergy, which encrgy is-collected and transmitted to pmclum
heatéd steam for power generution and olher wses, The Treasur 54 Depmlmcnl has made a grant

' Lmdu‘ Scction 1603 of the Américan Rccovuy & Rcmvr_‘stmcnt Act al' 2000 wiils respeet la iha

~ stne inodel of solar lenses as the Solar Lenses and related cquipiient, whicl glant fequived a

- finding by the Freasury Department (hat such solir Tetisés and related cqmpmuﬂ Lomllluled

property L]CRLHI)LLE in Code’ Su.lum 4\(&)(”{)(1\)(!) or-(ii). -

Accmc[mg to the Pu:ulmsu f\;:h_unuu the purchase price (“Pmcha% Priee™) for muh

, Sﬂ]dl Lens shall be Thies Thousand Five Hundred Dallars ($3,500).  Biyer shali pay thidly
pereent (0% of the Purchase Mrice upon éxeéution of the Purchasc Aprecnient and pmwclL
Seller with a F'lommsm-y Note that is sub=:tanlmlly similir to tha promissory note set forth-in -
Exhibit 3 iereto (Uw “Promissor 'y Note”) for Ui | |u1m1n|n;:, balance ul ke Puiclise Price, Ehe‘
Promilssary Note p:owdcs for payment of the remaining balance of - the Purchase Price in
subxmnlmlly equal ninriual mshlllmeni payments over a-period of thirty (30) yems (the
‘Instaliment Pa ymuﬂ ") with inlerest al a vate equal W (he Ium,-lu'm applicable Teddral rté
detérmired in ‘adcordanee with Code Hcclmn 127 1 as sueh e s in effect for lhu mionth in which
the Solar Lcnss_a are m,qtlmc[

. Aller Lhc Sol;u Lemcs wvill be new al the: time of theu lelBhE]SE by the BL])(E], Noj persmi
will have: put the Suhr Lenses to iy type ol ise priorito the Buyer's puwhul.e of the Solar
Lenses, Mo peisan will have elaimed. any erédits uider Code Section 45 -or 48 or received 4
Section_| 603 grimt. with respect to flie Salar Lendes. pHDl 1o the Buyeit's purchase of the: Solar
énses. Allof lhe ‘;:U]'ll LLnses will'be ms!ullud ot projects Immed wulun lhc Umlucl &inlea

v I‘he Buycr Wlll eriter lnidnﬂ Opc'.l mton 'md !\’l'lmlehancc Abrccmcnt lh'ﬂ s subshnmlb
5umlm o the aut.cment attachéd hereto as Exhibit & (Ihe “O&M Agu.emen ywith LTB, LLC,
a Nevada limited linbitity compdny (the. “Operator®’) 1o pversee the operntion tind ftiainienande of
the Solar Lenses, The Operator is & lor-profit commercial eniery prise that s rot telated w éither

* - Buyger ot Seller through common D\-Vﬂl..lShlp. The Opemlol will also least troin Seller of an -
~affillate of Scller the towets in which the Selar Lensés will be instalied, tecéivers 1o colleot the
enefgy from the Solar Lenses und eerlnin other eqmpmuu refuting therelo, The Operator shall be
‘rcspmmhlc far pu.ri'ulmmg 1hé - services described in he O&M - :\greemenl mc,lttdinn ‘the
“eollection of 4l incomé genérated from the opieratian of thie Solar Lenses, mcludmg any reverie
;,enamlud (roni the use or sale_of ther mal energy or eleclrle power gencrated using the Solar
_ Lenses {the “Gross Révenug"). - As Lompenanlmn [or its sérwces, the Dpcmtor shill be entilfed
10 retain an amptnit equal fo the: Gross Revenie nilnus an anpual rental payment as set forth in
ilie O&M. -Agreement {the “Rentp)-Payment”). The Refitgl Pﬂymant shall be- n iwcd muount and:
stiall not be a function of the net pmf’ 1§ perier uted by the Solar Lenses,

The Pur«.lmse Agr ecmen[ P| u:mswmy Note and O&M Agrcemum @re u_l‘cn ed Lo hersin
Las the “Transaction Documents," The factunl matiers set forth ubovc aiong wtlh thc Imn:.m,lmn
Documenls bhull be tefeu:.d 10 Lollecﬂveiv hereln as the “l‘ncts L '

R Exnm_w\'r_um it 'r_lm LAW AN A i'.[_'_l_.l_C.»\’I‘[Q_N,'QH_'[‘IIE F,t__i:;t'_s TOTHE LA

L.~ ‘Sile vi. Ledse

Ty Isanu-‘ R(.l.mng m I’ur:.hm.c bt Snlm Icme-* : L
Page2 uf 3. o i’ . A813:9680.8437,1
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T he Buym 5 X lrdatment w:lh respect Lo Uhe Solar Lenses depends in pml upaon \V]!Llhel
the nvm.xll trinsaction cohstitales a salLs fransaction in which the Buyu becories aiid ramaing
the owner of* the Solar Lenses foir tax purposes and therefore is the parly entitled (0 elaim the
efcrgy lax cretlils and dcp:nchmun deductions IC][l[II]é to the Salar Lenses, !\ltlmuhh {here is no
Bright-line test Tor deteriminitig Whéther a transaction constilutes a salé or a lease for tag

“jstnposes, the Service and the courls have developed-various factors thal they use 1o guidethis

*determiiation, For exmuplc,, imRev, Rul 35-540 the Seivice sialed ‘that the dulermimuun oF
whether & Lransaction conslitules asule ora lease: “dcpends upoi (he itént of the parties as
evidenced by ihe piovisions of the agreément, read in light of the facts dnd eircumstances
existing at the tinie the agreement was b\LLLllﬁ‘d " The Service noled lh'u although “i6 single
fcsi, or any spceksl combnmtmn of tests, is absolately dnmmmalwc it provided n list of seveinl
cundmons that, if-present, “m the fbsence of mmpt.litm:, pu‘smswe factors of conlrary

' 1mplimlmn fevidence] an inlenl w.nmnlmg treatmienit of a transaction for l‘]\ pummus as
purchase and sale rathee thain as i led fise of 1 cninl Agrecment.”

One of the condluons unhcnlmg n salc is that *[plortions of the pc; mdn [J‘]}'mbﬂlq are
made speeifically’ ‘llJ]]]ICﬂb'C tn ah eqiily to be :aaqum.d by the lessee.” Rev. Rul, '55-540, citing
 Triment Bowei v, Commissionei; 12 TG 446. le.qulLaL(‘.ﬂGE T 195, 1-2. T he Pur chage
Agrecménl specifics (hat the Profmissory Nole repfesehis payment of Lhc: PLIthﬂSC Fnet. that
remalns due after receipt of” lhe Do Pavmient. Conveisely, no part of the Réntal Puymeut dhig
~tindier the O&M Apreeinent is spcmhcally applicabie 1o the Opeiator :u_quhlng an equity interest
in theSolor Lc]lSt.E: sinee the parties do notanticipate the_ Opcl‘alm gyer acquiting sieh ab equlty
mtu esf, :
Anblhci' difid iélnicd cordifion fndicdting 4 sale s iyt ¢ “[d}ome pur[mn of the pei mdic
- payments is, specifically desngimted us inferest or is otherwise reac!lly rewgmzabie as the
) cqmvalcnt of inlerest.” Rav. Rul 55-540. cifirig Judson Mills v. Cominissioner, Y1 T:C, 25,
“agdguidseence, €., 1949-1, As noted above; the Purchase Agleclmnt and Ptomxsqm yNote
specilically designate-a pottion of (he Tnstallnelit Payinents as inlerest, bt there is no
LDEIESI}E)Ileﬂg spemhu dLsu,nauon of inlerest within the O&M Ag1 eement.. Marcover, no
pm tion, DI' tha Rental Paymcnts ﬂppcal tn bc maclliy n.cogmz*:ble ts the equwa!enl ol inteaesl

A thncl candition’ indicatinga salc is that “[L]he tessee wWill acquire title upuu 1he ;mymcnl
- of'a'stated arouml of frentals® which witder the gantract he s required to make.” Rev. Rul. 55-
- 540, ctfing Hep vl v, Rhoide Tsletind Locdrmative Works, 93 1.8, 664 (1876) Tafty. '

- Conuhissionefy 27 BTA RO8: Trmnan Bowen v.. Lammmmner. 12 T.C, 446, acquiescencs,

CiB..1951-20 Unider the (ernis of the' Ptlrc!mse }\Ereemem and 1he O&M Af,reemcnl, the Buyex
- will regeive tilleto the Sofar Lenses from Seller and not pass that fitte to-{he Operator under any -
- éondiliang; Thcacf’mc ihc Buycl w:II hblcl title {o 1!10 Solal' Lenscs [hlou&houl lhe term o["uolh
,A;ngmemems n . . : -

IR geﬂeml colirls Iunk to \vhcthen !he bencl‘ Is wird bmdem ol‘ owncxshlp hﬂve pnssec] ta
cthe pul‘pmled buyer/tessor when delerniining how 1o clussify sale-lcaseback transactions fortax
- purposes. Ong’ |mpnrlanL fucfor has bedn whcther e buyer—lcssm fruly’ had an econbmic - :
*{nviestrinent thalt Waoilld be meanmgful il ,'1b*1t|duncd the property, e example, 7 rank Lyon -

Co v, United States, 435U 5. 561 (1978}, key laclar in the Supreme Count’s decision 10 uphald
asnle {easehinck transaciion’ was {he subsiantial éconbimic hvestment miade by the blyelessor,
The hliye:/lessm pmchnscd o bulldmg for, T.?' 64 msllmn wﬂh a 5.300 OOO duwn payment

Tas i-.suus Releitltig 16 Purehnsc u[‘SuInr LLHSI’.“B _ C
Puge 3-6f 13 i : . : ‘ -143-7699-8037.)
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: (leprcsmtmg 6.5% of the pmchasL nr IBL) dnd {ook oul o mar [gde for lhc reinaining purchase
price, The buyeressor then leased the building: back to lhc selleilessee with (e annunl rent:
exactly equal fo the huyclllcqsol"a almusui morlpage paynients, The sullu/kssu. had aptiofis lo

-purchnse the building bt various times at a price equal to the suin of ihe unpmd martgage plog the
buyerflessor's $500,000 pius 6% inlerest. The Sup:enm Court's decision 10 uphold the sale-
leasebick transaciion was based in livie mdasure the § g:.mllcnnu. of the buyer/lessor's ecotiomic

- investment, with the colt Mnding ihzlr thé buyer/lessor's finaneial | pmlilon iyas ququnlmliy
-aﬂlulcd due to the $500,000 investiment and lang-tern) debt aud the buyerflessor.was. expused g
real and substantial figk. C‘u:wuquiy sale-leasebil lrnns.mlmnsihal have not been upheld by
the courh lypu_allv involve minor down: payments, nionrecoiirse [inancing and biflated sales -
prices, Svéeg., Franklin Estate v, Comuissioner, 64 1.0, 752 (1978), aff'd, 544 F.2d 1045 {9th
Ciry IO'HS) Here; the Buycn will make g subsiantia ewnnm[c nwestmcm in the Sulm Lenses. .
For exanple, the Buyer's down |hymcnl is lhnl_y poreenl, (3096) of the Purchase Pri ice, nearly
five times as lage as the down payment in F vent Lyon, and lhc fi n'mung ‘an ihe lenmmdu af
th Purchase Price is fully recouise, :

f'\;mlhcn lmpnrhml fnclm for th{. coprts i {he exislénce of wpmque np[mns ‘L favorubie
prices, which Indicate ihat the sellorflessee has not wuly celinguished Hs interest in the firoperty. .
Sed e.g., Sowwerby v. Coimnissioner, 47 T.C.M: 897 (1984). Here, sieither the Seller nor the
O]:emlm w:ll ]'I"WL n npucm (& pun_ha:,e the Sﬂldl Lenses al any prlce Ie: alang : it Tavor dble
. pme o : g

“ Anlher unpartqnl ﬁctm Fof the Gouls Imq heen thc!t.l'm\'c cmh i'lmv:. stich as
 siwations where the rental i income stieam is Lailored 16 niteh the debt payments without any’
51gn1[' caiil posilive cash flow for tie buyer!lessuh See e, 8. Lm sen v Commissioner, 89 T.C.
}229 (1987) Here, it is onticipated that the adnual revenue stréam ((rom the Rental Paymenlb)
: w:ll he bubstantmlly gréealer ihan (he annual debt paymm{h {lhc Ensmllment P'lymems), wlucli
mcms llmL the Blm_r qhoulcl hmfc aubstanlmi pusmv\. cash flows.

f hmlly thL. Puu.lma; Agumncnl pmwdes that ull paauea sha[! im tax- [1mpusv._s :epmt
the tiansaetions pruwded for in the Puirchdse Agr reement and O&M Agreement as o sile afthe
. Solar Lenses (o Lhe Buyer lnllownd by a thirly (30) year operating leasa of the Solai Lénses 1o
1I1c Opamtm‘ Thus, lhe paities clearly intend Tor the Lransactions o constltute a sald of the lenses
o Biiyer with the Buyeyr Giearing the economic benelits and burdens urnwncrsth of the Solar
- Lenses. Giveri the. subslanlml economic fnvestmenl heifgmode by the: Buyer, the *;peuﬁc o
: ‘dcmgnatmn ol prmclp':l and inlerest payments by the Buyet to Sell!cl and no such designatmn uf :
. withi Fespect to paymeits by the Operamr fo the Buyer, the: fact that the Buyer will have Litle to+
>the Solar Lenses, the faci that iieither the Seller nor the' Opernmr will. have an optior to fequire
" the Solar Leises from thé Buyai aitd the faet thet the Buyer will retognize wbulnntlal posilive
~cash. flaw [fam the Solar Lenses, we believe (hat the tansactions shotild bé Lreated as agaleof -
- the Solur Lenses to Buyer for tix purposes. . Accordingly, the Buyer should be the pu'sun emillecl
. 1d clalm the energy oredit mid clcmecmuon deducuons |cintmg la the Solal LLHSGS :
s Eumgy 'I'm: Crcdlt R

Code Sectmn 38 piowc]es s u'ed!l ﬂgmmt a m\pnyct"=: ﬁ:deml ineonie: ta\cq in nmolml
: equul 1o vmiuuq @ edlts, mcludmg fhe fnvestment credit determined wnder section 46, Code -
. Sectioii 46 defines the inveéstment tedlt as.the suni bf various. oredits, - mcludmg “the cnergy
Ceredil” C‘nde Sectlou 48(‘ "1) pravides tha{ S'IJIJ_]ECI la cerlzun exceplions nul npplicatﬂﬂ to the

.-'I‘ux lssuc:, Rclnlmb 51 l’utuhusc rff Sulurl.msu B RN
PigedofI3 - - o G el e M T690.H977 1
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Salar Lenses, tlmt “he Luurw credit f'ol any laxable year is [he energy percentape ol the basis 0[‘
each energy properly pl:u_etl i service during such m\.tble year, N

A, Uner gv Proper ly

Code Seulmns tlS(d){B} ‘;ncl 50([1) canlain aix (6) requirements tim plopeily musl .mut.!'y
in order to qualify as “encrpy. pmpel ty, " AS mmmaruu! bc.lcm' lhc Snlm LLI]SEa ‘uilla!\’ Ldt.]'l of
L_lu_,u_:_l cquirements, :

L. Solay Eué:'gy: Property

Ilrst lhc pmpcny musl mmmt of plopcilv de‘;Lribul i Codle Section 4‘%(:1)(3)(#\)
Among the Lypes of praperty deseribed therein is cqmpmcnl whicl uses solar encrgy 10 pénerate
LILCLiIC!l_y, {o heat or cool (or p;uwdc hot waler for use in) 1 slruelire, or fa ploviciu so['u process.
heal, excepling property used 1o penerate.energy for the purposes of heating 0 swimming poal”
Code: Seclion 4b{ﬂj(3)(f\)( i3 Sueh solae energy property includes equipment and materials, as

wall ‘s parts related to the function of thal équijimend, that use solar érigegy direetly 1o perform
thase Tuivetions, generally through the Use of equipment such as colleetors (to absorb sunlightCand. -
*ereate hol liguids or air), slorage tanks (Lo store hot liqmcls) rockbeds (lo store hot air);
thererinostats (1o activate pumps or fans ihat cireutate the hul liguicls ar mir) and beat exchangets
{to utilize hot tiquids or aif ta create hot gl or waler), ~See Treas, Reg. Scction [L48-9{d)(1).
Solar .ener gy, property includes equipment that uses :,oim energy lo generate electricity, and
'mcludeq slmnﬂe C|GViCuS pD\\’El contlilmnlng equipment ‘transfer equipmcnt and p']:ls related to
the functions ol those items, which. are. part of the. process Invoivmb the iransfor mation of
sunlight inta. ciuctnmly through the use of such devices as solar tells or other collectors 5o long
as sych ‘equipment is used wp o (but not including) the state-that tiansmlls or uses cleciielly,
See Treas. Reg, Section | 48-9(d)(3) Lq-_npmenl that uses solar enerjy beyond the distribution’
stape 5 cligible only if specially nclﬂpled m use snlm erergy. 6& Truas Rcf, Scc[fon 1.48-

9(d)(3)

It is nnt neccssary ﬁ)l solar ciorgy.. |Jr0pcrty Io comprtae a camplelely luucuonnl so{m

. system v odder (6 qualify {oif the energy credil. In Codpar v. Cammissioner, B8 T.C. 84 (1987) -

" the Tax Couri held that propgriy within the meaning of Code Section 48(&)(3)(}\)(!) is tihy:
_equiptent fliat uses ‘solar enerfgy lo-genorate eleclricity, 1o heat, cool,arprovide hot swater far
use in a striiclure, or to provide solar process heat, and includes paits solely relited to the
!uncllonmg of such equ:pnwnt llw. caurl fnund that an indomplete system made up of qunll!‘ymg .
parts, steh os t.ullec;ms, slmagu mnl\s, thEI Inoqtﬁls hcﬂt cxclmng,cl's. cte, cau qua[if’y f'm' Lhe'

- ucdu

' ""i‘hc Solar Lenscs will be sapable of usingsolar energy Lo generate electricily and/or solar
process heal once they have been properly installed in a tower and viherwise ‘incolfpanied inifo a
.Iargcl solay erergy syqtcm. As cxplamed by tha T x Court in Cuaper % Camnm.\im:cr 'BS T. C
efier gy systun does noL pn:vnnt them f‘rom qua]iifylng 85 cnmgy ptopm Ly. Fmally, it_is aur
‘iiderstanding hat the Solar Lanses. will not be dsed: for the, Jnuposes of heating a sw:mming
puol except 1o the extent that eloetricity gertedated by tha Solur Liénscsis'sold 16 an end-tser wha
uses sueh eleciricity to heat a swimmniing pool, Thetei‘ore, lhe Solar Lenses are deseribed in Cods -
SL.GLIOI\ 48('1)(3)(1\)(1) arid ihenchy satisfy lhis I‘lst lequuemcm 1o hmng clqns;[‘ed ns cncr;,y :

pmpet !:.h

Taw [ssucq Rclnlmg ta Purclm-\c nl‘SnlurlLusu e
ClwgeSofld oL © . Ab136u0-89271
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iR Acq alsition and Originnl Use ™

Qchnd the Proporly must cither be (i) cnnql:uclctl 1LL0n~;tu|c.lc.d or erecled by the
laxpayer or (u) acquired by the lu\pavcr i the ofiginal lise of such properly cominences with the
laxpaycr, Code Section 48{a)(3}B). Treas. Reg. Scetion 134 18~"’{53J(6) provides thal propeity is
decmed o he acquired. when reduced 1o physical possession or controf, Titas, Reg. Section

1A8-2(b)(7)  pravides that origingl use meuns the: frst use to which (he- property is pul, whether
oi 1ot mc.h tise eorrespends 1o the use nfsm.h propeity by ihé 1:L.\pavu

th. Buyer will ot eon‘;tlucl, reconsiruel or orect any: uf the Solar Lt.nseq lﬁ‘ib]f
- However; the Buyer will dequrire eoiirel of (he Solgr Lenses’ pursuant o e teris of the
Purchase Apgreement, Therefore, the Buver will have acquuui alt of the: Solar Lenscs within the
“meaning of Cade Section ¢ [B(n)LB }BY and Treas, ch_,. A49- 7([1}((). As nated in the Facts, notic
~of the Solay Lenses will have been put to. any usé by any other person priar 1o their ncqm‘ailmn by
the Buyu Thateltre, the orfghinl tse ol the Solar Lenses wili commence with the Buyer within
“{he menmng af Cadle Section, 48(1)(3)([3) and Tréas. Rep. | 49- "(b)(ﬁ) ALLOI‘dI]\"[}" lhé Solar
Tenses sntmfy lhls second u.quuemcm to hcmg L]d‘i‘ﬂhed as energy propu y:

) 3;'_ le]lfv fm'Deprer:lnunu :

- Third, the’ p:upciw must quahf‘y for clcp;f_cmlmn (01 umnrumuon m liew OI'LILprl.c.mLmn) :

Cocie Sectmn 48([1)(3)((2) ‘Preas, Reg. Section 148 1(b)(1) provides that property qualifies for.
“deprecution within the r meaning of Code Seclion 48(a)(3) “if the propeily is of & character subjecl
- to the allowance for daprec:almn upder section 167 and the basis (ot-cost) of the propery is
recoverad thrmiﬂh amethod of" dt.paeuta.imn mcluding, fur emmple ; ._mclhocis of depreclation
wluch measure the Il[e ui Llu. p:operw m lerms ol yLms v S : SR R

1\5 summmtzed in ‘predier df:ldil in Section LA belnw the Solar LCI]SEb .u‘e mf a'
* eliatacter subject to allowance [ol dapreciation underr Code Section 167 i the Buyer's bagis i
the Sdlar Lenses will be reccvered throtigh' a melhud of‘ deprecitilion. Thirefore, Lhe Solar

_ Lenses <;al|sl'y tlus lhud |equ1|emr:nl 1) beanf, c.ldsswed as energ\' prnpe1 (7

. 4 -Satlsﬁ' -perrnrmunce Stnndnrds

' Fourth, thc pl‘opc.rlv mus‘L snlisfy thc per [mmance slandm‘ds i 'my whzch the Service Lias
- _prescnhecl by reguldtion. and ‘dre in effect at the tiine of the ucqmsatmn of the property.. ‘Code
* Section 48(a)(3ND). - However, [awpdyms need not weit Tor issuarice, of performance: slandards
-~ beforg proceeding willy lh& nequisition -of the [Jl‘up(:t Ly or the elmmmu ofthe cnergy crcdu - Sep
- lnf‘ormalmn ReILasc,'?i:M 1979: "S LR.B. 36 ' S

'lo da[e the Serviec has not pubhshcd aiy pe: fm manee qundmds that would apply té the
~ Solal Lenses,  Because n Biyer nieed ta walt until pérforfivance standards are issited, until sueh
i ds the SGrVILL publishes pt:rl'brmance sldndafds lhe Suial Lenses WIII bailsﬁy lh:s f'nullh

_requu ‘ément to hemg classn" cd ; as energy. plopcny ' :

5. -Np'Cln_iml_ug ‘ql _(?ndt}. f_)cﬂ(l()l_l fIS_ Cledll

Iu.\ Issues R::lnlmj, tu I’mr.husu af SO[III L.Lnsu; ‘ R R
I’u;:.{.ﬁnl'lJ : TS - AHEITR0YRDIY
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Tifth, axpayer cannot have claimed a renewable eleciricity production dreditunder Code
-Bection 45 (or-the taxable year or-any prior (axable yoar with respeel 1o the proparly. - Code
‘Sedlion 48(:1)(3) Code Scclmn 45 provides & credil to certain fofljties that use renewible
resources, such'os soldr éner Py, 10 ])lodllca electricity, Howevér, Code Sedlion ll'ﬂ(i]{d) piovides
Uil sueh . fagifity Yshall not inglide any properly deseribod in séotion 48(a)(3) the basis of
* which Is 1akei fifo accaunt by the taxpayer for purposes of delemunmg llm energy gredit: undcr
section 48,7 T cssence, the lu\pnycn has o choose between claiming a tax eredil under-Code
Su:tlon 4% (whlch Is lnsed: Lipon the basis of the proper ty) or Cote Scctlon 45 f \\Imh 15 based

: upon {he ambun of electricity; wlcl)

No |JCI\D|'I ims chdi mcd a ch.chl tinder Code Section 45 WILh mqpect o lhc Solm Lcnses
8o Ionﬂ it the. Buye: toes not-atiempl to claim such a me(hl in the future, ile So]m Lenses Wl“
sitlsfy this: {ll'lh requuumnl 1 bung chassified as encrizy properly: :

6, No D:sqnnlllyum Usu

Plopfﬂ Ly does nnl qucmi'v as enerpy plupuly i n is, uscd (l 1 plcdommantly ou(ﬂtdc gi the -
Umlcd States, (i) predominantly to Furhish lodging or in connection with the I'umi-:hmg af
lm!ginj,, (m) by certain tas- -exempt of ;,tumallans, (lv) a govummantq! nnmy or (v) a Fmelgn .
pmson m enuly Cude Sentmn Sﬁ(b) ' '

’Ihe bolm Lenses w1ll zsli be. lllsl‘llICd ity ['JlDJEL.lS Eo:mted within -the Umtcd Shtcs.
_thuz.f‘nre the Solar Lenses will nat be predominuitly oulside of thé United: Stales, C‘lven the .
“nature of the Sdlar Lenses, they dre not-eapable of furmishing ladging within the meaning ﬂl"
Code Setion :50(b), therefore their use will not be predominantly to furnish. lodging or in
conncction with ihe fur lﬂshmg ol'lodf,mg NEIU‘IEI the' Buysr not the- Ope,ratm is a'lax-exempt.
-organizalion, g«:vcmmmm[ entity or forcipn person, Moreovar, tnder the teripns o the O&M
Agréemient the Operalor is nol permitted to sublet any of the Salar Lenses, or assipn any. of its
fights ar obligauons under such ﬁgrcemenl withoutthe pIIDI wilttel congent of tie Buy er, 50 the
Operator ¢anuot cause the Solar Lenses: ta bi Used by o la:\-cxempl orEanization, governmental
“entity o E‘metgn person or ent:ry wnhom the Buyer's. t.onsenl T huetma s0.long as the Salar
Lenges aré sui:ucol 19 the O&M . Agrcemcnl they will not h;: used by i t't\—e:xcmpt org'\m?atlon
- -govarnmental entity or i’oretgn person of enlity w:lhout the Buycr piiar consend, .‘\LLGI‘Cllllg] Ye o
the Solm Lcnsm s'msfy ths sixtly and final u::quh unem to belng L.l[lSSlrlLL[ us cuengy proerLy )

B :' Enm gy Pem.eniagc

Codc Semmn 48(3)(”)(A)(1)(Il) plOVldﬂb lh’it the gner’ gy ]Jercentage is lhtrly pclccnt R
.(30%) Hor - various. typr.,s of’ properties, ncluding, encigy properties ‘described i ‘Code Section. -
43(;1](3)(!\)([) for periods ending before January L, 2017 and-ten percent (10%) for penuds_
beginning on January 1,:2017, As summatized if Section 1LA,1 above; the Solar Lenses acs -
“described in Code-Settion 48(*\)(3)(#\)(1) “Therefore, so long, a5 the enerpy credit is cldimied .
“belore January 1, 2017, the encrgy per¢eritage: Tor the Solar Lenses will 'be thirty percent (30%),
o fthe cnurgy ar u.llt is c[ullmd o or aﬂ&] Janﬂmy l "'017, lhen the energy. pe| cenlage will be.ten -
_Parcem_ (IO ) : - : . L . .

G Bws

| {j'. . =1n' General

TRk Issucy Rulutm;, to l’lllchll.‘;l.. ol Salur Lt.u'\u . S
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KM00202

KMO00202



‘Case 2:15-cv-00828-DN-EJF  Document 265-10 Filed 12/17/17 Page 40 of 46

lhc basiy of lhc hohu Lerm: for purposes nl the c:m,uz_\f LILC]I[ w!l nuuullv be
clLtcmlmec} in nu:orcl'mce witli Cade Seoiion iOI'i'(w), wlich provides that basis of the Solar
Lenses 1% thetr cost.” Because the Purchase Price for ench Solar Lens will be Three Thousand
]IVL FHundred Dollars (.‘},3 500); such dmoum w1!l bL AN cost bﬂblb of cm_h Sular Leny for
plupnm UFC‘D(}L ’%cchnn IOI"(n) T

I!.' A f—leS[i 'Ltimt;i{ir‘m B

Pt purposcs of c.:lutlnuug the amount of the energy ld\ u‘utll under Code Section 48{n),
th cost basts amount determineed i accardiince with Code Seciion 1012 4mnust he reduced to the
extent !'LC]UIIL([ by thie at-risk 1ules of Code Seetion 49, Codle Seclinn le(.l)(i)(A) provides thal
in compuiting the invesimenl greliy amount; the basts ol propierty placed In service by o iaxpayoi
desciibed in' Code Section 465(a)(1) dnd used in dn activity with. respeél to which.any loss Is

. subjeet to limitation under Code Section’ 405 must be teduced: by the amount of nunqu.\hltul
- nonrecolrse finanding: L‘clatlng to such property as ol llu_ close of the tax yom: in which the--
prupeny s plncccl in SEF\’IL{ :

In\payers clequlbec[ in lee Sectioi =l63(ﬂ](1) mcludc m(lwlcluals and stibchapter C
' cmpo:almns witlr vespeel to which the stock ownership requirement of Code Section S42(a}(2)
are met, The stack 0\'\'!1LIS[H[J 1equeu|Lnt of Code Seclion 54’%&)( 2} is thet iT imore than fifly
| percent (50%) of the eorordtion’s stock is owried, duccl]y o indirgetly, by not more that 1ive
(S)individuals., Cade Seetion 544 tneludes variols allribution rules For dLlBH]IIﬂ]IH:, stouk
ownership foF purposes ‘of Code Scdtion 5‘17(4)(2) whigh, smong other (I|u155. tleent an .
individual fo hold.all of the-stoek held by various tembers of the individual's mely {including
. bmthus sisteis, spiouse, ancestors ariel lineal C'LSGb[‘I(i"llllS) and various cor puratluns
L panna ships, ostates and trusts, 1n téfms of r.h; typ‘. of ucquy n_quur.menl ifa cmpnmuun ‘
satigfies the ownership, requitements of Cade Seclion 54"01)(2) then esséritlally all of its
\ nc.uvluu areactivities with respect 10 which Icnsst.s are suh_]ecl to llmlmuon under Cade Section
- 465, Thus; whelher a Buyer will be deserlbed in Codeé Section 465(a){1) viill depénd upon the’
_* Buiyer's ownership stracture. if'a Buygis siock | is ‘widely held, then L will not be subject to the -
- af-risklimildtions. of Code Section 49} if il Buyel“s stk {5 clo';ely held (a8 deimed in Code e
. Secllon 542(1]('?)) lhen Ihe Buye; w:lf be sub_;ecl to Cade: Section 49, - - . -

However, eveiy 1I'=t Buyer is dewn ibed in Code csn.cllcm 54'7(1»1)(2) and lhclci'ora sul:uu,( io
Code Seetion 49, {he anvotint oF (s basis in the Salar Lenses will riatl be’ radiicad. - Code Seclion
49(a)(1)(F) provides that the at-risk rutes of Cocle Seclion 49 do hot apply to qualifi ed encrgy
plnpeﬁy a5 such term was defined for pUIfIOSOs of Code Scction 46(:1)(8) 15 suish was in eftect
prior to Lhe enactment of the Revemie Recanciiation Act of 1990 {(“RRA- I990") on November
5, 1990. Quuhl‘ ed energy proper: Ly is any- pmpu Ly llml aallsl‘ es Lach of the fuul (4} :.cmdiuons
'summal i?cd i tie fol!nw;ng, qeurmns S L o

Lo, Ai—l’tmh L.umhilons Wnuld Olhmwm. Apply g

! "anc Thi rules set ﬁ]l‘iii in ;m. I‘)DU RRA C.udt. Section ‘l((n. {8)([") im.hldcd i I"l'lh n:oudlliun lhnl plm.ludul
‘exclusion Tom npplylap w all hergy firoperty. tre-1990 RRA Cude Scotiai -lG{c)(b)(FJ{U)H} Hoivever, the r;pcn]
i pres1990 RRA Code Seetinn J6{cI(B)E) wos ‘Itcump.mu.d hy i mirrowing ofelipilile cnergy. Fraperty, with the
resuli that firaperty thal qualifics Tor the encrgy credit tlLLL‘u‘iUrIl)‘ sﬁlhi‘u{ !hc l:ﬁh mndlllnn in all events. Plx-l*)‘m
RRA C‘ncl-.. Seutmn 1b(c}(81([)[fh3

. ‘lm l>sms l{c!mlng(n P:tnlmm.ol‘%iarl-uhu: RSN B
o Page8olf13 i -481376U0-H927.) -
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~ Tl e pmpu [y miist be endigy plnputv to which the al- ::5!\ limilation an the
investment credit would ntherwise apply. Pre-1990 RRA Cade Seciion -‘I((L)(S){l ) As
deseribed nbove, the atrisk limimtion rules pericrally appfy-lo property that is placed in scrvice
Dy Gixpayer that is deséribed in Cade'Section 465(a)(1) and is used In conndetiot with an
activity with respect to which Iossw are Sllb_jl:bl. to lindtation undlér Code Section 465, Whether
1lié Solar.l.enses are qunlified energy properly is anly an issie iFthay would atherwise be subjecl
16 the at-risk limittion, so the Saloe Ltnm wlll satisly lhlS Ensl lu]l!narm.m E'ol being qlldllllCd
anergy p:opcny : .

iﬁ. 'Em:!“gy PL‘:i.‘.(.‘E.‘llii'\'”E Greater thn i Zéru

Secoid, the energy. pc.n,enhge lm th pwpctly must bé-more llmn Zéro il the lnnul i5 -
placed in service. Pre-1990 RRA Code SLLHDH A6{e)B) Fi(ii). As noted in Scclmn 1.5, .lh(wc
the enerpy, percentige for the Solay Liehies will he either thirly peréent (309) orten pc:cent
(10%). Therelore, lln. Suhu LLﬂbt}b Eul[lbr}' lhlb h:.wml :u.]um.menl for bun;, qud[lhul ener, 5,3,'
property. : -

¢ No 'Mm-e Than 75% Qualified 'Nm'mecuu.-se Fi:’im‘miuu

“Third, as of the close.af the lax yéar i which lhc pmperty is placed in service; no more
thai seveniy-five percent (73%) of the basis af (e property gy | be allritnitable to nohqualified
noirecdurse findneing. Pre-1 990 REA Codo Scctum th(c)(S)(l‘)(n) T o be uonqunilred
nanrecourse finaietig, the £ nnncmg, must, among other things, be nonfecowrse fnaneing. L‘ncle
Seclion. 49 a)(])(DJt’ th. I‘umncmz._, is “nontecotrse: ﬁﬂaucmg ir(iythe bmrmvmlm\payel is
provecied agdinst loss through | puarantecs; stop-loss agieaments or other similar ar mngunenls of
(n) any amount bor rowed froni a person Who has an interest (olher Ihan as a eredioe) | in’ the
-aunwty in which lhe properiy is used or Trom b gerson n_laled to such o jierson. Codé Section -

49(a) I)(D)(lii) -Aperson has an inlerest othed than as a creditor only if the person has &ithera

'mpiml interest e ihe Ac:t:wly or an interes in the net pm{‘ls olihe activity, Treas,Reg, Secuun :
1 tiﬁw-ﬁ(b]( 1). For this purpbse, 4 L.'lpl[ﬂl Interest medns an fnterest in the dssats af the-activily

-(liat is distributable T thie owner nFihe cnp:hl mtm est upon: laqmdaimn 0!' tie acu\uty Tlé'l’i.

‘ Ileg, Sectioni [ 465 S(bJ{Z) : : :

. “The Buycl is nol plotecl:.d agame[ loss lhrough lg,umflntr.es. smp~|u:;s agr eumemq or -
athey similay: ﬂlr'thgemenls—{he Buyer i Lhe only person that s liable with respzclfa the
Installnvent Paymemq Thus, the Buyui i not pmtuctacl agamqllnqq throtrgh puaraitecs, stop- -

~ldss ngreemenls or oiher similar ar r:|nr=emems wtlhm lhe mcumng of such leuns fm' puUrposes ¢ ol
-Irnaa ch SLLUUI] l 4115 S(b)('"-") -

_ - L![\LW[SC, Scl!er Ihc petsnn ]meding lhe I‘umncmg, Em thr.. Solnr Lenses wﬂl nothave an
iinten.st othar than s cred:tor in the acuwt_y m whmh 1he Solat Lemes w1l! be uqed ﬁelle: mll
Alie. Solar Leénses in !he EVEH[ the Buym chldes o ilqmdale the detivity. For f:\ample iflhe
" Buyer decides to setl the Solar Lenses and liquidate, the Sellerwould not be entitled to o portion -
of the sale or Ilquulallon proceeds excepl thal Seller wuu]d e enlatled lo pdyment of lhe
'remaimng bilande of the Purthase Price, which right 1 Is consxsicnl w:th the ifiteidsts ui‘a credior,
Slmilarly, Seticr will rol have an irtecast in the nel pml'ls ofthe activlty sined the. nmmmls that
frrecelves, both from Buyer i the form wf Instaliment Payments ind. from Operatar in the form.
of renial.payments for the solar (owers, réceivers and ofher équipment, is not o fundtion of the ™

lmz I'mu.e; Rehiting o Pllrl.thL. nl ﬁuluri LCNSeS
Page 9 ofl3 .
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nel profiis, s Gpposu.l to the gn (155 u.cupls from the ncquy T hc:;lmu the. Inqlnllmcnt
Payments do notl constitute either nonrecourse financing or nenqualified naprecourse finaneing
und the Salai Lensca mlmf‘y tlus thici |f.qu|:<.m|..u( Iul béing qualilied ericrgy projerty.

i, I_.c\'el P:iymcni me

“Founth, an)f nonqudhtuc] nonrecoutsE [indnun;, i connection with the proper ly must
Cednsist ofn lndn iri which each iistallfient is auhshmmlly cqual, 4 poition of exeh installment

imust be attributable: o the repayment of principal, and thaf potion must be § increased
(‘Ulﬂlﬂel]‘ull‘fltclv with decrenses in the portion of (he payment aitribulable {o interest, Pre-199(
RRA Code. Seutmn 4GB K1 )(u}[[!) Because the [nstakment Pdvmemh du ol conslitute
nongualified nonrecowrse financing, there is no lmnqllallf'ul NUIreCoULse lm'mcmg, with respect
(0 SolarLenses,: I"lmln[un ¢, lhe Solar Lenges satisly this fourth :Lquuuncnt Tor being, -
qualificd erergy. pm]m!l) Accordingly, Cade Section 49 does not require any reduetion in lhu
busis of the Solar Lenges as detéfmined in uecordance with Code Section lO!" mespt.ch\'L 0['
whither the Bt.n'ar is deseribed in Cudc Section fIGS(u)(l)

l_)_. ’ l_’!n'c'c(lm bur\'tcc

Frope: Ly is [‘)lﬂi!l..d in ccwice when itiis “phn.ed iri & coniditicin or r stale uf Fealiness aicl
mmidblh[y for wspectfically awgucd f‘unlen.". Trens. Reg. Seetion 1.46- 3(([){1)(10 However,
the Tak. Court has held that for properly purehaged for lease o ofhers o, be placed in service, “it
is ot nécessary thal the: pr opel ty actuiilly e uséd during the taxable year in'the taxpayer’s
profii-mativated ventute, -1t is suiTicient that the properly be available for use, Waddelf v, .~
Commissionei; 86 T.G, 848 (1986), citing Sears Oif Co. v. Conmmissionei, 359 F3d 191, i98 (‘Jcl

~ Cir, 1966) and Grow v, Cominissioner, 80 T.C, 314; 326-327 (IJSJ} An iimporant facigr in the

ccourt’s decision in Waddef! was ilie Faci that the 11\paycls sxeetted distribution ngréemenis
sunuilanenuslv with the purchiase, {hert.by showing that the equipnient was actunlly available for .
,leaqc nLth {isitg of pun.hnse even thoagh it was nalactual Iy lc’tsed unulmm(. lhzm ] yem lulcr

T[u. Buyer will enter'inta thc O&i Agiecnu.m, iwhich ef FLCIIVB‘}’ leases Lhc Solas Lcnsca :
(G the Opualm, sunul(dncuus!y with the c\t,u.ution of the Porelise Agrccmcnl Thus, the Salar
Lenséswill bedvailible for use inthe Buyer’s Ieasmg operations ds goon s they wre
anufetured and Buyer nequires them. Therelore, given (he holdsm,s In ”"ﬂrldelf and the sases
elted {herdin, the Solar Lensés will be LOI‘ISidLlLCl to have'beeh placed in service ns 001 as they
nre gequirgd by the Buyer even thougly ihey will ot be fistalled and uclunHy tiséd by the ‘
‘Opclalm to-p L,cncrale Llc.:.,[uulv aar qol&r proceqs Im.JL unu[ sonie Intm dale o

nL ‘Ij)‘t'_:‘p'rcp_ai'_tid;i e
A In Geuunl
(,odL Section I67(a) pcrmﬂs taxpayers lo claim o deprecialion deduclion wilh rr.spec.t o - :
cerlaln types of property used in a‘trade or business-or held for tié. pmduc[mu ofi income,” Codc; )
Sec[mn !58(:1) prav:des lhal 1hc deprmalmn dedm,lmn uulhou?cd by Code Sectlon t67(1) for ~

iy taigible persanal praperty is delerniined by using. () the app]mable deprt,cmtmn melhod (n)
~ the '1ppllcnble tCCDVCl yeper iod arid { if) the npplu.ahh, Lnnvenllon. .

I.L\ ls:,uca‘ Rclnlmg t Purdluste ﬁf&nlar LLIHG‘S R
Prge 100f 13- _ R S AR 3-7600-4927,§
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Code Seefion 168( E))(l) pmwdea timi thc 1ppl|u1blu depi ccta!mn methad for pleDl[}’
generally is the Lluuhlr. (|LLJII'IIH};, balmice method.  There are exceptions 1o thils general rute far
“varfous lypcq of pr opuucs listed in Code Scction 168 b)(’?) and (33, but the Solar Lenses wouild
noi full into any of the Il‘;h_d proper(y lypes. 'lhuﬂ[nu_, unless the Blyer elects otherwise, the
upplm.:blu d(;pl(,(.mllon mcthod Fm thu Soim Lum.s will be the double tlcclmlng, b“tl'uu.y
‘metfiad., : S

Codn. Seclmn 168(¢) pmwch.s thit the !lp]J[IGﬂbIL mcovcw pumd for & pmpmly is.
“determhied by the recovery cliss of the pmpca ty, Code Hecunu 168(e)(B)(vi) pm\'lcies thiat the
S-year recovery class, includes pmpexly hat is diseribed in Codé Seeljon <l3(a)(w)(A) Cnc]:.
Section IGS(\,} provicles that he upiplicable recovery per iad Tor S-yeéar property is fve (5) Veirs.:
AT hc:m!m‘:. llm .tppiu..lhlc recovery period for the. Solar Lenses will be five (5): ;

: : (ode H‘u.tmn Iub(d) |JIO\'[dCH [hal the ‘1p1’11iCIlb]E L.OHVBHLIDH [m hngb[e peiaoml
proper ty steh 4 the SolarLenges | is. L,Luu.l]lv thie hal E-y i LUI‘!\'LE‘I[I(]H Huowiver, the u|1|311L.ubIL
convintion beconicy ihe mid-quarter canvention 11" the apgregate bages of deprecinble properly
plnced I service during the final three ( 3) manths of the taxable yearex ceed foity percent (10%)
of the apgrepate bases of all dépreciable’ property’ placed it servicd during such (a%able. year,.
Therelorg, the anphcnhk mnv\_ntu’m for the "-}tal'n Lenses wlli be elthu [he imlfw_m or the m:d—

ad tér umvcnllon

Code Sectmn lﬁ?(b) 1110\'|cies {hm the lﬂsi'; for: clepleclmlan plirposes is the pr npuiy

~1chusled basis determined in accordanee with Code Seefion 1011 Tor purpases of deter mining the

'k,.nn oit'the s1lc arother dlsposmcn of lhe property, Cade Section 1041 pluvu!e:, {lial such basis

is the basis as-determined under Code Seetion 1012 and adjusted ag. provided in. Seclion 1016

(and cerfnin ofher provisiohs ot ﬁpphcuhie {(o-{lic Solar Lenses). As noted above, Code Section
1012 plowdes that ifie basis 67 pr operty is the cost of such property. Code Sceiion 1016 pmwdr_s
* thal the ¢ost basis ‘miisl, be ddjusted by certaiiy amoinils, muluchng, the acljuslmen{ required by _
Code Section S(Jtu) Tor- mvu;tmcnl dredil plc]um[y Codc - Section . SU(L:) provides that if an. .
investment erédit (theluding the énergy. cn.du) s clatmed With reépeet o @ properly, that the
ihws of'such plDI).,Ily s.fm]i be reduced by .m dmouni cqm! 1) nﬂy |Jeu.enL(SO“u) of'lhe uedll

CUAE nmcd nbovc lhc Buycr 5 GOt bESlH i mch Snlm Lens wrll lh, ihu Plllchﬂ,&é an. n[‘
‘lluee Fhousand Five’ Ilundrcd Dollars ($3,500), Assuming the Buyer Tlaims the energy tax
eredil priot To Jahudry'1, 2017, such Gis{ the energy credit would be equal to (hirly (30%) of such
‘basis amolmt, the, nedllclmn to basis required by Cade Settion 50(c) worlld be an‘aimaimt equal to
fifigen. percent (15%),  Therefore, -the basis of eqsli Solar Lens’ would be rediced (o Two |
Thousand * Nine:  Hundved: Sevenl:,f—rnfc Dolldrs (& 97'\) for pttrpnmq of “caleulating. ‘its -
clcph.manoh deduclmns undel Code Section lﬁS(d) B L IR R

A Lmnmtimw upnn Use ol‘Credm and Tepr ccmlmn l)educlmns

.:',A, ’ :-:\i R s!c Ltmlt.itmns :

: Code Seclion 465{z) pmwdes llm[ lhe Iosscs (m thls case, EICplublﬂ[lOﬁ dcchlcuonk in -
excoss 0[‘ the Renlal Puymenis) of certain m.\payers fram cerlmn “detlvities e gnly alluwed {o
thi extent of the aagregate aniount with respéct 10 which the 1a\p1ye| is at risk wnh icspcct 10

~such activity, The ta).p.wcl's subject fo Code Seetion 465(a) inchide a subchipter € corporation.
hatl meets: Lhe O\Vllerbhlp teqmremenib of Code’ Su.[mn 542(&)( 2), which are summar lzed nhove,

. ]nx [s"uca Rt.lulmg m i’urleqL nFSclnrl LT S
‘ Pngullul B o . SO - MKI32690-893 7.0
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For |Ju|pnsr.s of Su:lion 4("1{5\) a.laxpayer is considered [o be at mk fm ani nulwlly in

- umonnt equadl to the suni of the amount of monéy or property contributed 1o the detivily and
*eqlail amounts borrowed with réspec! {d the dL.l[\'ll)’ Cuode Sculum IGS{[J)(I) Taxpavers arc
_ consuicmd tohe al risk Jor boriwed wmounts only if the: laxpiyer is pei qonalfy liable for the

lnpﬂ)'mcm of'such amounts or has pledged property (other than property used in such acivity) is
security for such borrdwed .unoun{s provided that a (dxpayer will nol be considered to be al, visk

- with respect to boirowed .1mounls 10-the extenl such wmounts arg borrowed front a' pérsoi who.

has an inferest in the activity {other than us a LI‘Ld“D]) or lmm & person who is-related o stwli-a

pel SN, (‘ndu Section Jlfﬁ(b)(”') and (h)

Whelhu un ﬂbh;,aunu L(Jll‘zltllilhh dcbi far fas purposes ulum'mlv dcpc,nd., upnn wh»then

 there was “a gu,mnm_ intention o create a debl, with a reasonable expectation of repayment, and
. did that intention compor \\'llh ihe: | economic realily of ere 1[m;, a deblor -ereditor relationship,”
Jensen v, € onnissioner, 208 a2 6 (10th Cir, 2000) {clung Dixie Duiriex -Cen 2 AlD
: Cuumm'\'mne 74-T,C. 476, 494 (IQEO)) Courris con?’lde: a variely of faetors fn mtlkmg 1his

derer mumtmn, including (i) whether the r otilse o répay was evidericed by a-weilten agreeitient,

(it} iifereal was chasged, (iii) a- fixed niaturity dare dnclfor a fived schediite for mpuym..nlq wig

sel forth i i the inslriment o b)' agreement; (iv) security or other collateral wwas glven o ensure
mpaymcnl {v) répiyments were made, {vi} the boreower was nol fnsolvent at the time of the

advince nnd (vif) the partics olherwise deted consistently with sicli ransfer being v loan, See

g fisher v, Uniled States, 54 T.C. 905 (I97U) and Aditler v, C‘crmnuswaner T.C, Mamo 1982-
629, Of-course, 1ot évery fctor is relevant in every situation, and the weighl nsalgm,d i) each

'f‘dctm varies Trom . siluation 1o siwation,  A§ noted by ve Supreme Count, “Itthere is no otie

Cllr.lidclel'lhﬁc . thich mn he sald io be declsiye in the' deter mination of whethier the obhgutmns

S 1P debts" for m\ [’)lllpﬂ‘iﬂa o fnim I\eﬁej v C‘annummner 3’16 05,521 330(1946]

It s our undcrsrandmg lhat the- parues aenumehf |nlend (o dreate i clebl m thef o m of the
Promissor v Nate and Buyer's ohligation o inake the Installment P1ymentq and that the partics

. In[end for th, l]lblﬁ“ll'ﬂ.l‘ii Pm'menls to be wade. Sumhlrly, the economic lLl‘llIUIl.‘:hlp belweul

the Buycl id SL.IIE] ippears b comport witfi the economic reality of creating d deblor-credilor
felationship. " For ample, tha Euyei' and Seller have evideficed thetr intant for the Buyer to

‘make the Iristallment Payments in both this Purchase Agiecment and the Promissory Nale; thiey -
have ag;ced thut the !n‘:tallment PEI)FI‘I]EIIL‘: will bear ‘inferest at the long—tenn applicable Yedernl

‘rite} they have agread upon o fi \ed schedule for-repayments; the Buiyer's nhl:gatmn to makethe

Instalfment Paymetits is secured by the Sofar Lenses, which the Seller niay repossess in the evet

~ the Buyer fails to make the Instaliment Paymenls when: diie; the' Buyer will nol te insofvet

wheéri it entérs Inta thie Pinchase A preement and is e\pecled o haye stifficient cash Aow to ke
ihe Installment Payments; and the. patties have actéd: cunblstently with {reating the Installmenit

- Paymenls 4s # l6an, Thuefou,, the Ihslalimem Paymenls nppeai to be a biing F dc dchl f'nr tax

pUirposes.

" As dmcu'esed in Section 1L.C.2.¢ above, the Buyu is personnllv lsahle for the lnsmllmenl

~Paymenls und sur.h amouuls are nol borrowed from a person who, has an interest in the notivity
(other thaii as'a ¢ LCiI!Dt‘) in which the Solm’ Lénsés will be used oi from ' person who is velated
10 such o person, Thercfore, the Buyer® s arnount gt risk with® ;L:pect o the Soiar Lénses for

pur poses of Codx. Secilon 46" shaH be an amouhl equa[ 1o. (hc: agpr ﬁgﬂlc Puruhaac Puce for the
Solal Lensés, S R S

o f'[l‘{ Is.s.uu: Rt.hmng. {6 Purehnse i’ Sntm' Lcmu;
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B, Pussive Aclivily Limilations

Code Section 469(a) provides that certain losses (in this case, depléciation deductions In
excess of the Reitad Payments) and erediis associated with passive activities ol certain tixpayers
are only allowed (o (he exient of the wapayer's incomé from passive ftivities. The (axpayers
subject to Codé Section 469 include elosely-held subchapler C aaiporafions,  Code Section
469{8)(2), However, Code Scclion 469(e)(2) provides that a closety heid subchapter C
carparation. that is wot & persanal service earporation can afisel aciive ineonie with passive
aclivity lasses und eredits, - Code Section 269A(bY(1) defines a personal seryice corporation as a
corporation: the prineipal aclivity of which is the perforinance of personal services and such
services ure substintially perforvied by employee-owners, Codle Segtion 260A(6)(3) provides
that all relaied persons, within the meaning of Code Section 144(1)(3), are tresled o 4 single
entity, Code Section 144(a)(3) defings a relsted person us anyone dederibed in Cade Sections
267, 707(b) or 1563(a) (éxeepl that 80% is substituted for 30% everywhere is appears in Code
Sectjon 1563(4)). ' Lo DR : - :

'S0 long as o Buyer's principal oelivily is something other than the performance of
persotial services, thie Buyer will bo able 1o use the oredils and losses attributable 1o the Solay

Lenses o offset active income from other sources,
“CIRCILAR 230 DISCLOSURE

The danalysis set forth.in this memorandum was ol interided or wiitten to be used, oid it

cannol be used, by any taxpayeér for the purpose ol avaiding Uniled Stafes federal lax penalties

thal may bie Tmposed on the 4axpayer; The analysis was writicn to support (he promotion or

markeling of the trarisictions of matiers addressed In this mcmaranduny. ‘Each faxpayer should

seek advice based wpon the taxpayer’s parlicular circimstances from an independent tax advisor.

~The foregaing langunpe is intended to satisfy the réquirements under te. repulalions i Seetion
100,35 of Circular 230, ' ' o ' S

* "Tak Isstes Relatiiig to Purchise of Sotir Lerises

~ Pige 130003 AH12-7699.4927)
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