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RaPower-3 Equipment Purchase Agreement

This Equipment Purchase Agreement (the "Agreement") is entered into this day
12/30/2010 8:05:24 PM i

by and between RaPower-3 LLC (the "Operator"), with principal offices at 4035 South 4000
West, Deseret, UT 84624, hereinafter referred to as "Seller”, and

whose address is 2068 Summerwood Dr Layton, UT. YJSA 84040

hereinafter referred to as "Purchaser”.

BACKGROUND

1. Seller is the licensee of certain proprietary alternative energy technology, which technology
relates to solar energy collection and which technology is utilized for the design and fabrication
of certain components which are identified below anc which are hereinafter collectively
referred to as the “Alternative Energy System(s)”.

2. Selier and Purchaser now desire to enter into an agreement whereby Seller will sell
Purchaser the Alternative Energy System specifically described below.

AGREEMENT

NOW., THEREFORE, the parties hereto agree as follows:

1. Systems Purchased. Seller hereby sells to Purchaser and Purchaser hereby purchases from
Seller the Alternative Energy System(s). The number of Alternative Energy Systems purchased
by Purchaser from Seller under this Agreement shall ve

10

Seller shall furnish, deliver, install and startup the Alternative Energy System(s), at a
site yet to be determined. When a site is selectzd, it shall be referred to as the
“Installation Site”.

2. Documentation for Potential Tax Benetits. Seller shall provide to Purchaser all
required dccumentation relating to the Alternative Energy System and its components as
requested by Purchaser for federal, state and local review of the Alternative Energy System for

e

EXHIBIT

DATE:
Denise M. Thomas, CRR/RPR
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potential tax benefits. However, Purchaser hereby expressly acknowledges that neither Seller
nor any other person or entity affiliated with Selier has made representations to Purchaser
regarding potential tax benefits of this Agreement to Purchaser and Purchaser has relied
entirely on hi/her own analysis of potential tax bensfits. Purchaser hereby waives any and all
claims against Seller and its employees, agents, officers, affiliates and representatives relating
to Purchaser’s failure to receive any anticipated tax benefit.

3. Payment Terms. Purchaser shall pay to Seller the sum of $3,560 for each
Alternative Energy System purchased, hereinafter referred to as the "Purchase Amount" for
the purchase of the Altemative Energy System. This includes the cost of delivery,
installation and startup, as well as the cost of warranty work performed during the warranty
period described below. The Total Purchase Amount shall be paid in accordance with the
following schedule:

Optionl:

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each
Alternative Energy System purchased, which shail be paid at the time this agreement is
entered into.

Option 2:

Initial Down Payment in the amount of $1,05C (one thousand fifty dollars) for each
Alternative Energy System purchased, which shall be paid with a cne-time payment of $103
{equal to 10% of the down payment) at the time this Agreement is entered into. The balance
of $945 for each Alternative Energy System is to be paid on or before June 30, 2012.

Option 3:

Initial Down Payment in the amount of $1200 (One Thousand Two Hundred Dollars) for each
Alternative Energy Systems purchased, which shal! be paid in monthly installments of $100
(One Hundred Dollars) per system purchased.

The Installation Date shall be defined as the date the Ajternative Energy Equipment has been
installed and begins to produce revenue. After th= Alternative Energy Equipment has been
installed and producing revenue for a five (5) year period, annual payments wiil begin. The
annual payment will be as follows. Thirty Annval Installments in the amount of $82.00
(Eighty-two dollars) for each Alternative Energy System purchased, hereinafter referred to as
“Annual Installments,” shall be paid to Seller, the first Installment being due five years
following the Installation Date and the last Installment being due Twenty-Nine years thereafter,
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the Thirt}-Five year period from the Installation Date to a date one yeax: following the due date
of the last Installment, shall be referred to hereinsfter as the “Installment Period” and the
schedule of Installment payments shall be referred to hereafier as the “Installment Schedule.”

4. Operations and Mapagement Company. The Alternative Energy System shall be
placed in operation only at and operated only at the installation Site, and shall be operated and
managed for the Installment Period by an independent Operations and Management Company
hereinafter referred to as “Operations and Management Company”. In the event that Operations
and Management Company shall cease to cperate aad manage the Alternative Energy. System
for any reason during the Installment Period, a Substitute Operations and Management
Company approved by Buyer shall be employed to operate and manage the Alternative Energy
System. The Substitute Operations and Managemen: Company must be expressly approved by
Buyer.

3. TFailure to Pay. In the event that Furchaser fails to pay any of the Annual
Installments or any portion thereof, when due, interest shall accrue on the overdue amount at
the rate of one and one-half percent (1-1/2%) per menth until paid. If Purchaser fails to pay any
Annual Installment or any portion thereof when dus or within a thirty (30) day grace period
thereafter, Seller may immediately, upon written notice to Purchaser, enter the Installation Site
and repossess the Alternative Energy System and any and all of the components thereof. In such
svent, Seller shall be entitled to recover its attorney fees, court costs, arbitration costs,
collection costs, repossession fees and expenses incuired in repossessing the Alternative Energy
System and any components thereof. In the event that Purchaser voluntarily relinquishes the
Alternative Energy System to Seller, and thereby minimizes the expense to Seller in
repossessing the Alternative Energy System, Seller agress not to report Purchaser to any credit
agencies for Purchaser’s default, and Purchaser sha'i receive a credit against the balance owed
under the Installment Schedule in an amount equal to the value of the Alternative Energy
Systern as established by an independent, qualified appraiser approved by Purchaser and Seller.
The credit for the value of the Alternative Energy System shall be given if Purchaser
voluntarily relinquishes the Alternative Energy System, whether the Alternative Energy System
is re-sold by Seller or not.

6. Seiler’s Rights upon Default.  If Purchaser fails to pay any Annual Installment or
any portion thereof when due or within the thirty (30) days grace period thereafter, or if
Purchaser becomes subject to any state or federal insolvency, bankruptcy, receivership,
trusteeship or similar proceeding, or if Purchaser shall default in any other term of this
Agreement, Seller may immediately terminaie this Agreement by notice in writing to Purchaser
and repossess the Alternative Energy System and a2l of the components thereof as stated above.
In such event, Purchaser shall remain liable for all sums then due and unpaid, less the credit for
the value of the repossessed Alternative Energy System as described above, plus a reasonable
amount for attorneys’ fees and such expenses as may be expended in the repossession cf the
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7. Right to Reduce Purchase Amount. If changes are made to the Internal Revenue
Code after the date of this Agreement and prior to January 31, 2012, which materially reduce
any tax benefit of this agreement anticipated by the Purchaser, Purchaser may elect to reduce
the number of Alternative Energy Systems purchased and the Seller agrees to accept the
reduced amount, provided that the reduced amount is not less than the total amount already paid
as a down payment or one-time payment. Any notice stating that Buyer wishes to elect a
reduction must be emailed (with confirmation of delivery) or must arrive to the Seller via hand
delivery, as set forth in this paragraph, on or before Jan 31, 2012.

8. Warranty. Seller hereby warrants, for the thirty five (35) year period from the
Insiallation Date to the end of the Installment Period, hereinafter referred to as the “Warranty
Period” that the Alternative Energy System shall remain in good operating condition. Seller
shall initiate, within five (5) business days following the receipt of written notice that the
Alternative Energy System is not operating properiy or is not in good overating condition,
either directly or through the use of one or more independent maintenance or repair entities,
maintenance or repair of the malfunctioning or non-operating components of the Alternative
Energy System. Seller shall complete such maintenance or repair work within a reasonable time
thereafter. Seller shall be responsible for all materi=l, equipment and labor costs incurred to
complete such maintenance and repair work. Seller shall not be responsibie for or lable for
loss of revenue or other consequential damages sustained by Purchaser due o the failure of the
Alternative Energy System to remain in good operating condition. Seller’s obligations shall be
limifed to the maintenance and repair obligations stated herein.

9. Seller’s Warranty Obligations.  Seller hereby warrants, for the thirty five (35)
vear Warranty Period, the Alternative Energy System and each of the components thereof, from
defects in materials and workmanship. Within five (5) business days following the receipt of
written notice from Purchaser, Seller shall initiate reasonable efforts to ascertain repair or
replacement requirements, to order replacement parts and equipment needed for repair, and to
deploy qualified maintenance personnel. The cost of warranty parts, replacement equipment and
labor shall be borne by Seller. Seller shall not be resnonsible for or liable for loss of revenue or
other consequential damages sustained by Purchaser due to defects in materials or
workmanship. Seller’s obligations shall be limited o the parts, equipment replacement, and
repair obligations stated herein. .

10. Target Production Rate. . Seller and Purchaser acknowlsdge that the Target
Production Rate from one Alternative Energy System is 600 peak waits, rated for clear sky
conditions at noon, local time, June 21, at a latitude of forty degrees (40 degrees) North (the
“Rating Conditions™), and the Warranty Production Rate is ninety-five percent (95%) of the
Target Production Rate. Seller hereby warrants thz for the initial five year period from the
Installation Date to a date five years following the Installation Date, the Warranty Energy
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Production for the Alternative Enervy system, sba bs no less tkan 570 peak watts, at the
Rating Conditions.

In the event that the actual peak energy product ‘on, at the Rating Conditions, from the
Alternative Energy System during the initial five year period is less than the Warranty Energy
Production, Purchaser shall have the opticn to terminate this Agreement and relinquish the
Alternative Energy System to Seller. Purchaser shall thereafter have no further obligation under
this Agreement to make any further payment or to perform any other obligation to Seller arising
under this Agreement, except to cooperate with and assist Seller in obtaining possession of the
Alternative Energy System. If Purchaser elects to terminate this Agreement as provided above,
Purchaser shall not be entitled to a reimbursement of any portion of the Initial Down Payment.
The foregoing option to terminate must be exercised within sixty (60) calendar days following
the expiration of the initial five year period and must be exercised by Purchaser providing
written notice to Seller.

1i. Waiver for Delays. Purchaser hercby waives any and all claims against Seller for
delays, including but not limited to claims for damagszs due to delays in preparing plans; delays
in applying foror obtaining approvals or permits; delays in the delivery, installation, or start-up;
or delays in performing warranty work. This waiver includes any and all direct, indirect or
consequential damages.

12.  Limitation of Liability. Neither 'of the parties shall have liability for
ccnsequential damages to the other arising out of th ¢ agreement or the fransactions, events or
occurrences related thereto and each hereby waives "ny and all such claims for consequenhd‘
damages against the other. Seller’s liability for any breach under this agreement shail be limited
to any amounts actually paid by Purchaser and receivad by Seller under this Agreement.

13. Property Insurance. Purchaser agrees to require Operations and Management
Company to maintain property damage insurance on the Alternative Energy System.

14. Liability Insurance. Purchaser agrees to require Operations and Management
Company to maintain lability insurance to insure against bodily injury, property damage,
product liability or other claims related to the design, manufacture, delivery, installation,
start-up, operation or maintenance of the Alternative Znergy System.

15. Assignment of Agreement.  This Agreement shall not be assigned by Purchaser
without the express written consent of Seller. Seller ray assign its rights anc obligations under
this Agreement but Seller shall remain liable to Purchaser for the failure of its assignee to
perform the obligations of Seller under this Agreemeni.

16. Binding Agreement. This Agreement shall be binding upen the successors and
assigns of each of the parties.

“17. No Additional Warranties. Seller “makes no representations or warranties,
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expressed or implied, including the implied warramy of merchantabil ity and fitness, except as
expressly stated in this Agreement. |

18. Authorized Personnel. Purchaser shall not repair, modify or adjust the Altetnative
Energy System or any component thereof and Purchaser agrees to prohibit anyone other than
Seller’s authorized personnel to repair, modify or adjust the Alternative Energy System or any
component thereof.

19. Notification to Seller.  Purchaser shall notify Seller immediately of accidents,
disabilities, failures or like information concerning the Alternative Energy System.

20. Warranty Limitations. In the event the Alternative Bnergy System becomes
inoperable for any reason, except as otherwise provi-ied under the warranty during the Warranty
Period, Seller shall not be obligated to furnish a substitute Alternative Energy System or any
component thereof. In any event, Seller shall not ve liable for any special or consequential

- damages of any nature resulting from such inoperability.

21. Operating Site and Guidelines. Purchaser agrees that the Alternative Energy
Systern shail be used and operated only at the Installation Site and in accordance with the
“Safety and Operating Guidelines” which shall be written and set forth by Seller. Purchaser
agrezs that the Alternative Energy System shall not be relocated by Purchaser without the
written consent of Seller.

. Written Notice. Any notice under this Agreement shall be deemed sufficient if it
is in wr 1trnfy and it is delivered to Purchaser, personally or sent by mail addressed to Purchaser
at the address set forth above.

23. Rights, Liens, Title, and Interest. Nothing herein conveys to Purchaser any right,

title or interest in or to the Alternative Energy System or any component thereof, except as a

Purchaser. Seller reserves the right to file or record such documents and instruments as it may

decm necessary from time to time to protect its rights, liens, title and interest in the Alternative

Energy System. Purchaser agrees to cooperate with Seller and to execute such documents as

may be required or requested by Purchaser to assist Seller in protecting its rights, liens, title and
interest in the Alternative Energy System.

24, Breach of Agreement. In the event.of the breach of this Agreement by either
party, the injured party shall be eatitled to recover ifs costs, attorney fees, arbitration costs and
arbitration fees incurred in enforcing the agreement and in pursuing appropriate remedies.

25. Potential Tax Benefits Responsibility of Purchaser. Seller and Purchaser
acknowledge that they each understand that the A'ternative Energy Systzm may qualify for
certain tax incentives and benefits under the 2005 Energy Policy Act and other statutes.
Purchaser agrees to obtain the evaluation and opinion of its own tax attorney or accountant as to

Otto_S&G-00010

PLEX00174.0006



Case 2:15-cv-00828-DN-EJF Document 254-38 Filed 11/17/17 Page 7 of 8

RaPower-3 Equipiment Purchase Agreement

any tax matters relating to this Agreement and to the Alternative Energy System. Seller does
not guarantee 2ny tax incentive or benefit to Purchaser. Seller hereby transfers to Purchaser any
and zll energy tax credits, if any, related to the- Altsrnative Energy System. Seller shall not
claim any such energy tax credits. Seller and Purchaser agree to the respective initial values of

the components of the Alternative Energy System. !

26. Dispute Resolution. In the event of a dispute arising out of this Agreement or the
transactions, events or occurrences related thereto, Seller shall have the sole option of electing
to have such disputes resolved by binding arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association with all hearings and other
proceedings in that arbitration being conducted in Salt Lake City, State of Utah. Seller shall
have the right to elect arbitration at any time up to and including the time that either party files
an Answer in pending litigation between the parties relating to such disputes.

27. Geverning Law. This Agreement shall be construed in accordance with the laws
of the State of Utah.

28. FEntire Agreement. This is the entire agreement between the parties. This
agrsement shall not be modified except by written amendment signed by Purchaser and Seller,
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29. Right of Revocation. Purchaser understands and acknowledges that sthe may
revoke this Agreement for a period of up to 14 days after s/he signs it and delivers payment
(counting the day it was signed and/or payment received) and that the Agreement will not
become effective or enforceable until the 14-day revoeation period has expired. To revoke this
Agreement, Purchaser must give written notice stating that s/he wishes to revoke to the Seller's
authorized sales representative or to the Seller via email to "cancel@rapower-3.com
<mailto:cancel@rapower-3.com>". Any notice stating that Purchaser wishes to revoke this
Agreement must be emailed (with confirmation:of deiivery) or must arrive to the Seller via
hand delivery, as set forth in this paragraph, on or before the expiration of the [4-day
revocation period.

SAMUEL J CTTO
Signature

374.23.84.159

IP Digital Signal

Seller

By: Neldon Johnson - RaPower-3

Neldon Johnson - Director C12/30/2010 8:05:24 PM

Signature
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