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INTRODUCTION

This report sets forth the opinions that I have formed after reviewing transaction
documents, online materials, and other information related to the sale of solar lenses (“Solar
Lenses”) from RaPower-3, LLC (“RaPower”) to customers and the subsequent lease of those Solar
Lenses by customers to LTB1, LLC (“LTB1") or any other lessee. Additionally, I visited the site
where the Solar Lenses are installed and discussed the various issues with management of
RaPower.

In rendering this opinion, I reviewed the documents set forth in Schedule A, as well as the
statutes, regulations, and other legal authorities cited herein.

[ may find it appropriate to revise or supplement my opinions, analysis, and conclusions
stated herein in the future,

My Curriculum Vitae is attached hereto as Exhibit A. [ am charging the rate of $300.00 per
hour for my work asan expert witness on this case.

OPINIONS RENDERED

OPINION #1: I would recommend to my clients that Solar Lenses purchased from
RaPower and subsequently leased for use in an Alternative Energy System qualify as “energy
property” as defined in Section 48 of the Internal Revenue Code (“IRC™)" and entitle any
purchaser to the energy tax credit under Section 48.

OPINION #2: I would recommend to my clients that credits taken for Solar Lenses
purchased be taken in the year that they are leased, as the Solar Lenses are placed in service in the
year the Solar Lenses are held out for lease, which for most purchasers is the same year the Solar

Lenses are purchased.

L All statutory references are to the internal Revenue Code 26 U.8.C., unless otherwise noted.
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OPINION #3: Depending on the specific facts of a client’s situation, I would recommend
that my clients should consider themselves materially participating in a leasing business if they

leased the Solar Lenses purchased from RaPower to LTBI, or any other lessee,

OPINION #4:  As a consequence of Opinion #3, I would recommend that my clients

claim depreciation on their income tax returns for lenses used in their leasing businesses.
E TONS
OVERVIEW

In preparing this report, I reviewed and analyzed several transaction documents used by
RaPower to sell and lease solar lenses to purchasers (“Purchaser(s)” or “Taxpayer(s)”), including
1) the RaPower Equipment Purchase Agreement, 2) the Operation and Maintenance Agreement,
and 3) the “Placed in Service” letter delivered to Purchasers.? In addition, I visited the site where
the Solar Lenses are installed or will be installed to generate energy, including electricity. My
understanding and assumptions with respect to the sale, purchase, and lease of Solar Lenses are as
follows:

The Solar Lenses were purchased by Purchasers that are individuals residing in or entities
organized in the United States and neither tax-exempt nor governmental entities. The Solar
Lenses were purchased pursuant to a RaPower Equipment Purchase Agreement, substantially
similar to the agreement attached hereto as Exhibit B (the “Purchase Agreement”). The Solar
Lenses were manufactured by International Automated Systems, Inc. (“IAS”) or one of its

affiliates and consist of thin-film solar lenses that focus the sun’s energy, which energy is

? RaPower has employed different versions of the Purchase Agreement, the O&A Agreement and the “Placed in
Service” Letter between 2010, the alleged commencement date pursuant to the Complaint, 2015, the year the
Complaint was filed, and up through today. | have reviewed all versions of these documenits. Although there are
several changes between the documents, those changes do not materially affect the essertial aspects of the
transactions | have described herein. Thus my analysis and opinions would apply to all transactions and purchasers
regardless when they purchased and leased their Solar Lenses.

3
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collected and transmitted to produce heated steam for power generation, applied directly in
concentrated fashion to photovoltaic solar cells to produce a more constant source of electricity,
and other uses related to the generation of energy.

According to the Purchase Agreement, the purchase price (“Purchase Price™) for each
Solar Lens was Three Thousand Five Hundred Dollars ($3,500). As a down payment on the
Purchase Price, Purchasers pay a certain portion of the Purchase Price upon execution of the
Purchase Agreement, and then pay the remainder of the Purchase Price in substantially equal
annual installment payments over a period of thirty years (the “Installment Payments™) with
applicable interest. In some instances, if a Purchaser failed to lease the Solar Lenses on a long-
term lease, the remaining balance owed on the Purchase Price would become immediately due
and payable to RaPower.

Each Solar Lens was new when purchased, and no other person had used the Solar Lenses
for any purposes prior to their sale to a Purchaser under a Purchase Agreement. In addition, no
person is believed to have claimed any credits under IRC §§ 45 or 48 or received a §1603 grant
with respect to the Solar Lenses prior to a Purchaser buying the Solar Lenses. All of the Solar
Lenses on which energy credits were claimed were installed in the United States in Millard
County, Utah.

Generally on or about the date when Purchasers entered into a Purchase Agreement, they
also entered into an Operation and Maintenance Agreement substantially similar to the agreement
attached hereto as Exhibit D (the “O&M Agteement”) with LTB1, LLC, (the “Operator”) to
oversee the operation and maintenance of the Solar Lenses. The Operator is a for-profit
commercial enterprise that is not related to either RaPower or Purchaser through common
ownership. The Operator also leases from RaPower or an affiliate of RaPower the towers in

which the Solar Lenses are or will be installed, receivers to collect the energy from the Solar
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Lenses, and certain other equipment relating thereto (collectively, the “Alternative Energy
System”). The Operator is responsible for performing the services described in the Q&M
Agreement, including collection of all income generated from the operation of the Solar Lenses,
including any revenue generated from the use or sale of thermal energy or electric power
generated using the Solar Lenses (the “Gross Revenue™). The Operator is entitled to retain, as
compensation, an amount equal to the Gross Revenue minus an annual rental payment as set forth
in the O&M Agreement (the “Rental Payment™). The Rental Payment is a fixed amount (typically
$150 per Solar Lens per year), not a function of the net profits generated by the Solar Lenses.

Under the Purchase Agreement, RaPower warranted the Solar Lenses for a period of 35
years and was responsible for all costs and work related to the maintenance, repair, or replacement
of all components of the Alternative Energy System, including the Solar Lenses. At first, Solar
Lenses leased by Purchasers were installed on several towers at a research and development site
to test the strength of the Solar Lenses, the array patterns and attachment mechanisms, and other
issues related to the efficient functionality of the Solar Lenses and the Alternative Energy System.
Over the years, the Operator has developed manufacturing processes and construction techniques
to reduce the risk of damage to the Solar Lenses and other equipment in the Alternative Energy
System. Currently, Solar Lenses are being installed at a new installation site on approximately
200 towers.

The Purchaser also has the option to earn a commission through a multilevel marketing
arrangement with RaPower. The Purchaser has the option of entering into a bonus, or referral
contract, which guarantees that the Purchaser will earn a small percentage, multiplied by the
number of Solar Lenses owned by the Purchaser, of the first billion dollars in sales earned by IAS,
in exchange for the Purchaser allowing his or her lenses to be used for marketing purposes. The

Purchaser might choose to structure his or her lens leasing business through a sole proprietorship,
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a limited liability company, a C corporation, an S corporation, or any other legal business entity

that is neither tax-exempt nor a governmental entity.

SOLAR LENSES QUATLIFY AS; ENER.Rg 1Y PROIPE?‘I(;;;. AND PURCHASERS ARE
HERE IGIBLE FOR AN EN Y CREDIT UNDER HECTION 438
The energy credit under IRC § 48 is part of the business investment credit set forth in IRC
§ 46 and deductible against a taxpayer’s taxes under IRC § 38. The energy credit is caleulated
based on the “energy percentage of the basis of each energy property placed in service during [the]
taxable year.” Thus, in order for Solar Lenses to qualify for the energy credit, they must be
“energy property” that is “placed in service” during the taxable year for which the credit is

claimed.

Energy Property’

Under IRC §§ 48(a)(3) and 50(b) and with respect to solar energy property, “Energy
Property” is any property that satisfies the following six requirements:*
o The property must be qualified energy property.’
¢  The construction, reconstruction, or erection of the property must be completed by
the taxpayer,® or acquired by the taxpayer if the original use of the property begins
with the taxpayer.’

s The property must be property with respect to which depreciation or amertization is
allowable.®

o The property must meet the applicable performance and quality standards.’

* As most tax practitioners do, | relied heavily for the legal analysis herein on BNA's Tax Proctice Series 93140.03.8
Energy Property, Deborah K. Delano, CPA and James Edward Maule, Esq.
*IRC §48(a)(3); Reg. §1.48-9
$IRC §48(a)(3){A)
5 IRC §48(a)(3)(B)(i)
7IRC §48(a) (if)
8 IRC §48(a)
(a)

(
(3)
(3)(B)
(3)(C)
* IRC §48(a)(3)(D)
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e The property must not be part of a facility the production from which is taken into
account in computing the credit for electricity produced from certain renewable
resources.

® The property must not be property for which the taxpayer received a grant in lieu of
the energy credit."!

There is no evidence that the Solar Lenses fail under the final two requirements — i.e. (i) they are
not part of a facility the production from which is taken into account in computing a credit under
IRC § 45, and (ii) that taxpayers received grants in liu?;u of the energy credit. The analysis below
will therefore focus on the first four statutory requirements.

Solar Energy Property

Qualified Energy Property includes solar energy property,'? which is equipment that uses
solar energy to generate electricity, to heat, cool, or provide hot water for use in a structure, or to
provide solar process heat.'3 Solar energy property specifically does not include property used to
generate energy for heating swimming pools.™* It includes equipment and materials, as well as
parts related to the function of that equipment, that use solar energy directly to perform these
functions, generally through the “use of equipment such as collectors (to absorb sunlight and create
hot liquids or air), storage tanks (to store hot liquids), rockbeds (to store hot air), thermostats {to
activate pumps or fans which circulate the hot liquids or air), and heat exchangers (to utilize hot
liquids or air to create hot air or water).”!® “Solar energy property includes equipment that uses
solar energy to generate electricity, and includes storage devices, power conditioning equipment,

transfer equipment, and parts related to the functioning of those items. In general, this process

1019 |RC §48(a)(3)(D) {additional language) (essentially limiting taxpayers to taking either the §48 energy credit or the
§45 credit for electricity produced from certain renewable resources)

RC §48(d)(1)

2 Treas. Reg. § 1.48-9(d)(1)

2 IRC § 48(a)(3)(A)(i); Treas. Reg. § 1.48-9(d)(1).

M.

5 Treas. Reg. §:1.48-9{d){1).
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involves the transformation of sunlight into electricity through the use of such devices as solar cells
or other collectors. However, solar energy property used to generate electricity includes only
equipment up to (but not including) the stage that transmits or uses electricity.”'® “Equipment that
uses solar energy beyond the distribution stage is eligible only if specially adapted to use solar
energy.”

It is not necessary for solar energy property to comprise a completely functional solar
system in order to qualify for the credit. The Tax Court has held that solar energy property is any
equipment that uses solar energy to generate electricity, to heat, cool, or provide hot water for use
in a structure, or to provide solar process heat, and includes parts solely related to the functioning
of such equipment.'® Thus, an incomplete system made up of qualifying parts, such as collectors,
storage tanks, thermostats, heat exchangers, etc., can qualify for the credit,

To qualify as solar energy property under IRC § 48, the Solar Lenses must therefore either
generate electricity; heat, cool, or provide hot water for use in a structure; or provide solar process
heat. The Solar Lenses qualify on at least two fronts: they will generate electricity—either through
thermal generation or coupled with photovoltaic panels—but at a minimum they will also provide
solar process heat through concentrating the sun’s energy for use in generating electricity. The
statute requires only one or the other, and therefore producing solar process heat is enough to
qualify the Solar Lenses as solar energy property.

In addition, because under Cooper v. Commissioner, a completely functional solar system
(i.e. electrical generation system) is not necessary before equipment may qualify as solar energy

property, the fact that the Solar Lenses were used in research and development of a functional solar

system is enough to qualify them as solar energy property. Like many tax credits, the energy credit

% Treas, Reg. § 1.48-9(d)(3).
¥ Treas. Reg, § 1.48-9(d)(5).
18 See Cooper v. Comm’r, 88 T.C. 84 (1987)
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is generally designed to incentivize inventors, entrepreneurs and investors not only to implement
current technologies in the generation of energy, but to seek to develop new technologies.'” Such
development appears to be the case with the Solar Lenses.

Acquisition and Original Use

Next, the Solar Lenses must either be (i) constructed, recoﬁstmc’ced or erected by the
taxpayer, or (ii) acquired by the taxpayer if the original use of such property commences with the
taxpayer.”® Property is deemed acquired when reduced to physical possession or control of the
taxpayer®!, and original use means the first use to which the property is put, whether or not such
use corresponds to the use of such property by the taxpayer.*?

Purchasers acquire ownership and control of the Solar Lenses under the Purchase
Agreement, and none of the Solar Lenses are used by any other person prior to their acquisition by
a Purchaser. The Solar Lenses were therefore acquired by Purchaéers and put to their original use
by Purchasers axflr.i thus satisfy this requirement of classification as energy property

Allowable Depreciation

To qualify as Energy Property, the Solar Lenses must qualify for depreciation.?? Property
qualifies for depreciation within the meaning of IRC § 48(a)(3) “if the property is of a character
subject to the allowance for depreciation under section 167 and the basis (or cost) of the property is
recovered through a method of depreciation, including, for example, ... methods of depreciation
which measure the life of the property in terms of years.”**

As described in Opinion 4, below, the Solar Lenses are of a character subject to allowance

12 See IRS, Announcement 79-99, 1979-28 .R.B. 36 (guidelines announced regarding the energy credit “are
necessary to carry out the Congressional intent of encauraging investment in energy property”).

**IRC §48(a)(3)(B).

% Reg. §1.48-2(b}(6).

2 Reg. §1.48-2(b){7)

2 [RC §48(a)(3)(0)

% Reg. §1.48-1(b)(1)
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for depreciation under IRC § 167, and a Purchaser’s basis in the Solar Lenses will be recovered
through a method of depreciation.

Performance and Ouality Standards

Energy Property must satisfy certain performance standards, if any, prescribed by the
Service in regulation and which are in effect at the time the property is acquired.”® But
performance standards are only required to be met if the standards have been set by the Service; if
no standards have been set, a taxpayer “need not wait until quality and performance standards are
issued before making commitments to acquire property which may be eligible for the business
energy credit.”*

On October 26, 2015, the Service issued a request for comments on definitions of Section
48 property and in particular on “the definition of certain equipment using solar energy.”’
Specifically, the Service requested comment on “[wlhether only property that actually produces
electricity may be considered energy property or whether property such as storage devices and
power conditioning equipment may also be considered energy property.”®® It is clear that the
Service is considering applying the energy credit to non-electrical or non-heat producing property,
or at the very least that it has been applied to such property in the past so long as it is part of an
electrical or heat producing system.

Because no performance standards have been set that would apply to the Solar Lenses,

there is no threshold level of electricity or heat that must be produced by the Alternative Energy

System before the Solar Lenses can qualify as energy property.

Disqualifying Use

% |RC §48(a)(3)(D)

264RS, Announcement 79-99, 1979-28 L.R.B. 36
27 Notice 2015-70, 1.R.B 2015-43

% 1d.

10
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IRC § 50(b) disqualifies certain property as energy property if the property is used (i)
predominantly outside of the United States,?’ (ii) predominantly to furnish lodging or in connection
with the furnishing of lodging,* (iii) by certain tax-exempt organizations,’! (iv) by a United Sates
governmental entity,* or (v) by a foreign person or entity.*> None of these disqualifications would
apply to the Solar Lenses.

The Solar Lenses purchased by Purchasers are and will be installed in Millard County,
Utah and thus in the United States. Neither are they capable of furnishing lodging or in connection
with furnishing lodging. So far as I have been made aware, none of the Purchasers or the Operator
are either tax-exempt organizations, governmental entities, or foreign persons, and the O&M
Agreement would prevent the Solar Lenses from being used by or assigned to such entities without
the express written consent of the Purchaser. Thus the Solar Lenses are not disqualified under IRC
§ 50(b) as energy property.

Sale and Leasing

Having determined the Solar Lenses qualify under IRC § 48 for a tax credit, whether the
Purchaser can claim the energy credit depends in part on the structure of the purchase and lease
transactions; that is, whether the sales and lease transactions under a Purchase Agreement and
O&M Agreement vests and maintains ownership to the Solar Lenses in a Purchaser and, therefore,
makes a Purchaser the party entitled to claim the credit.

First, it must be determined whether a sale occurred under a Purchase Agreement. Various
factors are considered in determining whether a transaction constitutes a sale or a lease for tax

purposes. The Service has stated that determining whether a transaction constitutes a sale ora

* IRC § 50(b){1).
* [RC §50(b)(2)
1 [RC § 50(b){3)
(b)(4)
(b)(4)

*2IRC§50

(A1)
#IRC § 50 A

(A i)
11
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lease “depends upon the intent of the parties as evidenced by the provisions of the agreement, read
in light of the facts and circumstances existing at the time the agreement was executed.”*
Although “no single test, or any special combination of tests, is absolutely determinative™ of
whether a transaction is deemed a sale, il several conditions are present, and in the absence of
evidence to the contrary, the transaction will show an intent to be treated as a “purchase and sale
rather than as a lease or rental agreement.”*

One condition indicating a sale is that “[p]ortions of the periodic payments are made
specifically applicable to an equily to be acquired by the lessee.”*® Under a Purchase Agreement, a
Purchaser is obligated to make payments after the down payment on the remainder of the Purchase
Price over a period of 30 years, However, the Operator under an O&M Agreement is not obtaining
any equity interest in the Solar Lenses, and no part of any Rental Payments are meant to transfer
equity to the Operator.

A sale transaction may also be indicated when “[s]ome portion of the periodic payments is
specifically designated as interest or otherwise readily recognizable as the equivalent of interest.”*’
The Purchase Agreement designates a portion of the Installment Payments as interest at a specitfic
rate. On the contrary, no portion of the Rental Payments under an O&M Agreement are designated
or attributable as interest.

Finally, a third condition outlined by the Service indicating a sale is that “[t]he lessee will
acquire title upon the payment of a stated amount of ‘rentals’ which under the contract he is

required to make.””® In this instance, a Purchaser obtains title to the Solar Lenses under the

Purchase Agreement, but does not transfer title to the Operator under the O&M Agreement at any

* Rev. Rul 55-540
35 1d.
36 4d.
7 1d.
8 1d.

12
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point during the lease term.

Under all three conditions, the circumstances indicate that the lease arrangement under the
O&M Agreement was a true lease and not a sale of some sort. Moreover, the Purchase Agreement
indicates the intention of the parties that the transactions be treated for tax purposes as a sale of
Solar Lenses to a Purchaser, which are then subsequently and simultaneously leased to the
Operator under an O&M Agreement. As described in a similar transaction in Cooper v.
Commissioner, “there were bona fide sales of equipment” where, among other things, 1) legal title
of the solar equipment passed, ii) all the profits produced from the rental of the systems were
received (at least constructively) by the buyers, ii1) the seller neither used the equipment nor
retained physical possession of'it, and iv) the parties treated the transaction as a sale.*® For similar
reasons, [ believe that a sale of Solar Lenses occurs under a Purchase Agreement.

Once a sale of Solar Lenses occurs under a Purchase Agreement, it must then be
determined that the Solar Lenses were leased, rather than sold, under an Q&M Agreement. Some
of the factors discussed above relate to this issue. In Cooper, the court looked at several
considerations that would be relevant to such an inquiry: 1) “whether the lessor expected to own an
asset with a meaningful residual value at the expiration of the lease term,”*° 2) “whether the lessor
had an equity interest in the leased property,”*! and 3) “whether the lessor retained any risk of
economic loss with respect to the property or any potential for economic gain.””** This is more
generally stated as whether the lessor retained the benefits and burdens of ownership.*

The Court in Cooper also recognized that the existence of tax benefits accruing to the

lessor, the absence of significant positive net cash flow during the lease term, rental payments

88 71.C. 84, 105(1987)

49 4d, at 106 (citing references omitted).

4 1d. {citing references omitted).

42 1d. (citing references omitted).

4 See generally Frank Lyon Co. v. United States, 435 U.S. 561 (1978)

13
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geared to the cost of interest and mortgage amortization, and the existence of nonrecourse
financing had “minimal significance” to determining the characterization of a lease.* Moreover,
“[t]he fact that a lease is part of a package put together by an orchestrator is not fatal to a finding
that a lease existed, provided petitioners acquired substantial nontax interests.”*

Similar to the transactions in Cooper, 1 believe a lease under an O&M Agreement would be
considered a lease rather than a sale. The Operator possesses no equity or ownership rights in the
Solar Lenses, and Purchasers could, upon the expiration of their leases with LTB, repossess the
Solar Lenses for use in any way they desired. For these and other reasons discussed below
regarding the profit-motive of a Purchaser, I would recommend to a client that a lease under an

O&M Agreement is just that: a lease.

Amountof Credit

IRC § 48(1) states that the amount of the energy credit is calculated based on the basis of
each energy property placed in service during the relevant taxable year. “The basis of property
[generally is] the cost of such property.”*® For Purchasers under a Purchase Agreement, [ would
recommend that the initial basis amount be the Purchase Price of $3,500. Individual facts and
circumstances may vary with each Purchaser that could adjust the basis, but based on the Purchase
Agreement I reviewed, the parties to such an agreement would agree on $3,500 as the cost, and
therefore set the initial cost basis of each Solar Lens at that amount.

BASIS FOR OPINION #2:
SOLAR LENSES ARE PLACED IN SERVICE WHEN THEY ARE PURCHASED BY THE
PURCHASER

Solar energy property must be “placed in service” in order to qualify for the energy

* Cooper v. Comm’r at 105 {citing Estate of Thomos v. Comm’r, 84 T.C. 412 (1985)).
d.
% IRC § 1012(a)

14
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credit.¥’” With respect to all the purchasers of Solar Lenses from RaPower, those purchasers have
leased the Solar Lenses to LTB1 for use in an Alternative Energy System. Property is placed in
service when it is “placed in a condition or state of readiness and availability for a specifically
assigned function.”** With respect to leased property, the Tax Court has determined that a lessor of
solar energy property is deemed to have placed the property in service when it is first held out for
leasing to others in a profit-motivated leasing venture,*’ although it i not necessary that the
property actually be used during the taxable year in the taxpayer’s profit-motivated venture. It is
sufficient that the property be available for use.”*"

Purchasers hold the Solar Lenses out for lease when they enter into the O&M Agreement.
For most, if not all Purchasers, that occurred on or about the same date they signed the Purchase
Agreement. Therefore, the Solar Lenses will be available for lease as soon as they are
manufactured and Purchasers acquire them. Because Purchasers hold the Solar Lenses out for
lease on or about the date they acquire the Solar Lenses, the Solar Lenses are generally placed in
service on the acquisition date even if they ultimately will not be actually leased and installed until
a later time.

BASIS FOR OPINION #3:

A PURCHASER COULD MATERIALLY PARTICIPATE IN A BUSINESS BY LEASING
LENSES PURCHASED FROM RAPOWER

Whether an individual Purchaser materially participates in a trade or business is a highly
fact sensitive analysis.”! Contrasted with the discussion of Section 48, above, which is dependent

upon an analysis of the Solar Lenses and the agreements entered into by the Purchaser as

“7IRC § 48(a}(1)

* Reg. § 1.46-3(d){1)(ii)

4 Cooper v. Comm’r at 114 relying on Waddell v. Comm’r, 86 T.C. 848 (1986) {taxpayers executed distribution
agreements simultaneously with the purchase, showing that the equipment was available for lease at the time of
purchase even though it'was not actually leased until more than a year later).

5 Waddell v. Comm’r, 86 T.C. 848, 897 {1986) (citing references omitted).

5% See Comm’r v. Groetzinger, 480 U.S. 23, 36 {1987).

15
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described above, the analysis in this section 1s dependent upon each unique Purchaser’s
circumstances. The analysis depends first on whether the Purchaser’s activities constitute a trade
or business and, second, upon whether the Purchaser materially participates in that business. 1
will address item each in turn.
Trade or Business.

Generally, “[t]here shall be allowed as a deduction all the ordinary and necessary expenses

paid or incurred during the taxable year in carrying on any trade or business ,..”"

Specific to this
case, IRC § 167 allows for depreciation deductions for “exhaustion, wear and tear” of property
used in a “trade of business, or “of property held for the production of income.”** Although IRC §
162, § 167, and their related treasury regulations do not contain a definition of “trade or business,”
the United States Supreme Court, in Commissioner v. Groetziner, has stated “that to be engaged
in a trade or business, the taxpayer must be involved in the activity with continuity and regularity
and ... the taxpayer’s primary purpose for engaging in the activity must be for income or profit.
A sporadic activity, a hobby, or an amusement diversion does not qualify.”* This has been
referred to as the “primary purpose” standard.*

According to IRS Publication 334, Tax Guide for Small Business, for use in preparing
2016 Returns, “[a] trade or business is generally an activity carried on to make a profit. The facts
and circumstances of each case determine whether or not an activity is a trade or business. You
do not need to actually make a profit to be in a trade or business as long as you have a profit

motive.,”

Depending on the circumstances, leasing Solar Lenses to a third party would qualify as a

S2IRC § 162(a). See also IRC 8§ 183(a) and 212,
53 RC § 167(a).

5 Groetzinger at 35.

55 Misko v. Comm’r, T.C.W. (CCH) 15, 17 (2005).

16
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“trade or business” as defined by the Court in Groezzinger because an individual Purchaser could
1) engage in the activity for profit and 2) do so with continuity and regularity. In this section I
will discuss only the profit motive because the “continuity and regularity” aspect is addressed
within the material purpose analysis, below.

For Purchasers who choose to operate their lens leasing business as a sole proprietor, an S
corporation, or a single-member LLC, Treas. Reg. § 1.183-2(b) contains nine objective factors
that are used to determine whether an activity is engaged in for profit, which will be addressed in
more detail, below, However, if the Purchaser chooses to operate his or her lens leasing business
through a C corporation, IRC § 183 does not apply. In this situation, a Purchaser must look to the
“primary purpose” standard described in Groefzinger. In applying Groetzinger, courts have
looked at whether the Purchaser’s activity was a “hobby masquerading as a business,” such as
raising animals.’® In an equipment leasing case, the United States Tax Court also considered
whether the leased equipment was purchased for personal use.”’ Based on the authority I have
examined, [ would advise a client who operated a lens leasing business through a C corporation
that the business should qualify as a “trade or business™ for tax purposes so long as the client was
not pursuing the business as a hobby and so long as the client was not going to personally use the
Solar Lenses.

For other clients who might operate their lens leasing business as a sole proprietor, for
instance, I would consider the nine factors found in Treas. Reg. § 1.183-2(b) in considering the
Purchaser’s unique circumstances, with the understanding that “[nJo one factor is determinative in

making this determination.”*® The nine factors, applied to a client considering a lens leasing

%6 Misko at 18 {citing Cornfeld v. Comm’r, 797 F.2d 1048, 1052 (D.C. Cir. 1986) and Bessenyey v. Comm’r, 379 F.2d
252(2d Cir, 1967)).

571d,

% Treas. Reg. § 1.183-2(b).
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business organized as a sole proprietor, are as follows:
1. “Manner in Which the Taxpayer Carries On The Activity. The fact that the taxpayer
carries on the activity in a businesslike manner and maintains complete and accurate books and

records may indicate that the activity is engaged in for profit.”>

A Purchaser who keeps records
of his or her lens leasing business could meet this factor. To satisfy this factor, I would
recommend that the Purchaser keep records of amounts paid as down payments for Solar Lenses,
commissions earned, money expended to visit the manufacturing facilities and installation site for
the lenses, and/or logs of time spent researching and analyzing the energy market.

2. “The Expertise Of the Taxpayer Or His Advisors. Preparation for the activity by
extensive study of its accepted businesses, economic, and scientific practices, or consultation with
those who are expert therein, may indicate that the taxpayer has a profit motive where the
taxpayer carries on the activity in accordance with such practices.”®® An individual Purchaser
might satisfy this factor by studying equipment leasing practices or by consulting with his or her
attorney and/or accountant.

3. “The Time And Effort Expended By the Taxpayer in Carrying On The Activity. The
fact that the taxpayer devotes much of his personal time and effort to carrying on an activity,
particularly if the activity does not have substantial personal or recreational aspects, may indicate

an intention to derive a profit. ... The fact that the taxpayer devotes a limited amount of time to an

activity does not necessarily indicate a lack of profit motive where the taxpayer employs

% Treas. Reg. § 1,183-2(b}{1). The remainder of this section states: “Similarly, where an activity is carried onin a
manner substantially:similar to other activities of the same nature which are profitable, a profit motive may be
indicated. A change of operating methods, adoption of new technigues or abandonment of unprofitable methods in
a manner consistent with an intent to improve profitability may also indicate a profit motive.”

0 Treas. Reg. § 1.183-2(b)(2) The remainder of this section states: “Where a taxpayer has such preparation or
procures.such expert advite, but does not carry on the activity in-accordance with such practices, a lack of intent to
derive profit may be indicated unless it appears that the taxpayer is attempting to develop new or superior
techniques which may result in profits from the activity.”
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competent and qualified persons to carry on such activity.”®" Some Purchasers might spend a
great deal of time promoting the sale of lenses in an effort to expand the commission-based side
of the business, while others might spend little or no tune on sales. Some Purchasers might spend
a great deal of time and effort understanding leasing businesses or solar energy. While yet others
might spend time traveling to the manufacturing and installation site to monitor the business and
the progress of the companies from whom the Purchaser expects to generate income, including
International Automated Systems (from whom the Purchaser expects to earn a percentage of
profits) and the Operator. Based on these potential activities, a Purchaser could satisfy this factor.
4. “Expectation That Assets Used in Activity May Appreciate in Value. The term ‘profit’
encompasses appreciation in the value of assets, such as land, used in the activity. Thus, the
taxpayer may intend to derive a profit from the operation of the activity, and may also intend that,
even if no profit from current operations is derived, an overall profit will result when appreciation
in the value of land used in the activity is realized since income from the activity together with the

appreciation of land will exceed expenses of operation....”*

Assuming that the Solar Lenses are
used in an Alternative Energy System, then it is possible that the Solar Lenses used in the
Purchaser’s business could increase in value over time.

3. “The Success Of The Taxpayer In Carryving On Other Similar or Dissimilar
Activities. The fact that the taxpayer has engaged in similar activities in the past and converted
them from unprofitable to profitable enterprises may indicate that he is engaged in the present

activity for profit, even though the activity is presently unprofitable.”® Some Purchasers may

own other equipment leasing businesses or engage in other entrepreneurial activities successfully.

& Treas. Reg. § 1,183-2(b)(3). The omitted portion of this section states, “A taxpayer's withdrawal from another
occupation to devote most of his energies to the activity may also be evidence that the activity is engaged in for
profit.”

5 Treas. Reg. § 1.183-2(b}{4).

& Treas. Reg. § 1.183-2(b)}(5).
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As with the other factors, whether a Purchaser could meet this factor is dependent on his or her
specific circumstances.

6. The Taxpayer's History Of Income Or Losses With Respect To The Activity. A
series of losses during the initial or start-up stage of an activity may not necessarily be an
indication that the activity is not engaged in for profit. However, where losses continue to be
sustained beyond the period which customarily is necessary to bring the operation to profitable
status such continued losses, if not explainable, as due to customary business risks or reverses,
may be indicative that the activity is not being engaged in for profit."** Although an individual
Purchaser would likely not realize profit from the leasing activity itself, he or she could
potentially realize a prefit from the commission portion of selling Solar Lenses. Additionally,
based on the information provided, the Purchaser anticipates that as soon as the Solar Lenses are
used in a system that generates revenue, the Purchaser will begin to realize profits from rent
collections within that same year.

7. The Amount Of Occasional Profits, If Any, Which Are Earned. The amount of profits
in relation to the amount of losses incurred, and in relation to the amount of the taxpayer's
investment and the value of the assets used in the activity, may provide useful criteria in
determining the taxpayer's intent. ... Moreover, an opportunity to earn a substantial ultimate profit
in a highly speculative venture is ordinarily sufficient to indicate that the activity is engaged in for

profit even though losses or only occasional small profits are actually generated.”® The

% Treas. Reg. § 1.183-2(b){6). The remainder of this section reads: “If losses are sustained because of unforeseen or
fortuitous circumstances which are beyond the control of the taxpayer, such as drought, disease, fire, theft, weather
damages, other involuntary conversions, or depressed market conditions, such losses would not be-an indication
that the activity Is not engaged-in for profit. A series of years in which net income was realized would of couise be
strong evidence that the.activity is engaged in for profit.”

® Treas. Reg. § 1.183-2(b}(7). The omitted portion of thissection reads: “An occasional small profit from an activity
generating large losses, or from an activity in'which the taxpayer has made a large investment, would not generally
be determinative that the activity is engaged in for profit. However, substantial profit, though only ogcasional,
would generally be indicative that an activity is engaged in for-profit, where the investment or losses are
comparatively small,”
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combination of the anticipated rental payments from the Operator and payments on bonus
contracts does provide the Purchaser with “an opportunity to earn a substantial ultimate profit,”
however speculative it might be considered, satisfying this factor.

8. The Financial Status Of The Taxpayer. The fact that the taxpayer does not have
substantial income or capital from sources other than the activity may indicate that an activity is
engaged in for profit. Substantial income from sources other than the activity (particularly if the
losses from the activity generate substantial tax benefits) may indicate that the activity is not
engaged in for profit especially if there are personal or recreational elements involved.”%
Whether this factor can be met is highly dependent on the circumstances of the individual
Purchaser. Until the Purchaser receives rental payments and bonus payments, however, it is likely
that the losses from the activity will generate substantial tax benefits, making it less likely that
Purchasers could satisfy this individual factor.

9. Elements Of Personal Pleasure or Recreation. The presence of personal motives in
carrying on of an activity may indicate that the activity is not engaged in for profit, especially
where there are recreational or personal elements involved. On the other hand, a profit motivation
may be indicated where an activity lacks any appeal other than profit....”*" Although some
Purchasers may be interested in purchasing Solar Lenses because they are interested in investing
in renewable energy, some might be interested in purchasing Solar Lenses only for the potential

long-term return from rents and bonuses, or from the more immediate potential for commission

% Treas. Reg. § 1,183-2(b){8).

7 Treas. Reg. § 1.183-2(b)(9). The remainder of this section reads, “It is not, however, necessary that an activity be
engaged in with the exclusive intention of deriving a profit or with the intention of maximizing profits. For example,
the availability of other investments which would yield & higher return, or which would be more likely to be
profitable, is not evidence that an activity is not engaged in for profit. An activity will not be treated as riot engaged
in for profit merely because the taxpayer has.purposes or metivations otherthan solely to make a profit. Also, the
fact that the taxpayer derives personal pleasure from engaging in the activity is not sufficient to cause the activity to
be classified as not engaged in for profitif the activity is in fact engaged in for profit as evidenced by other factors
whether or not listed in this paragraph.”
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income.

Based on the foregoing, it is possible that a sole proprietor Purchaser could satisfy some,
none, or all of the nine objective factors. As stated in Reg. §1.183-2(a), it is not necessary that the
taxpayer’s expectation of a profit be reasonable, only that “the facts and circumstances ... indicate
that the taxpayer entered into the activity, or continued the activity, with the objective of making a
profit. In determining whether such an objective exists, it may be sufficient that there is a small
chance of making a large profit.” Based on this analysis, I would recommend to my clients that
they are entering into a trade or business “for profit,” as defined in IRC § 183 so long as their
individual situations satisfy at least one of the nine factors.

Material Participation.

Assuming that a Purchaser’s business of leasing Solar Lenses constitutes a trade or
business, as described above, then the next step is to determine whether the Purchaser materially
participates in the business. Under IRC § 469(h)(1), “A taxpayer shall be treated as materially
participating in an activity only if the taxpayer is involved in the operations of the activity on a

68 “Participation” generally means “any

basis which is—regular, continuous, and substantial.
work done by an individual (without regard to the capacity in which the individual does the work)

in connection with an activity in which the individual owns an interest at the time the work is

done.”® An individual materially participates in an activity “if and only if” the individual meets

58 The exceptions to this rule related to certain working interests in oif and gas properties [see IRC § 469(c)(3)) will
not be addressed in this report. Although alens leasing business is the rental of tangible personal property and,
therefore, is per se a passive activity under IRC §469(c)(2) and (])(8), for purposes of this opinion, [ assume that the
activity qualifies for the incidental activity exception as-described in Temp. Treas. Reg. § 1.469-L{T){e)(3){(vi}(C}{1)-
(3) because | assume that the taxpayer 1} owns an interest in the trade or business, 2) the lenses will predominantly
be used in the tradeor business during the taxahle year, and 3) the gross rental income from the lenses for the
taxable yearwill be less than 2 percent of the lesser of (i} the unadjusted basis of the lenses and (ii) the fair market
value of the lenses. See Misko at 19 (the equipment leasing business in question qualified for intidental activity
exception conditions and, therefore, the lens leasing business was a nonrental activity, not to be treated as per se
passive under IRC § 469).

8 Temp. Treas. Reg. § 1,469-5T(a)(1).

% Treas. Reg. § 1.469-5(f).
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any one of seven tests described in Temporary Treas. Reg. § 1.469-5T." As described below,
various tests might apply to an individual Purchaser depending on his or her unique
circumstances. The activity of'a Purchaser’s spouse is also considered in determining whether the
Purchaser meets one of the seven tests.”! “The extent of an individual’s participation in an
activity may be established by any reasonable means. Contemporaneous daily time reports, logs,
or similar documents are not required if the extent of such participation may be established by
other reasonable means.””

The application of the seven material participation tests is highly fact sensitive.”
Therefore, an individual Purchaser might satisfy the requirements of one or more of the material
participation tests in myriad ways depending on this or her particular circumstances. What
follows is a broad discussion of each test and how each might or might not apply to Purchaser
participating in a Solar Lens leasing business.

1. The 500 Hour Rule. A taxpayer materially participates in an activity if he does so “for

more than 500 hours” during a taxable year.”™ Some Purchasers participating in a lens leasing

" Temp. Treas. Reg. § 1.469-5T{a).

7LIRC § 469(h)(5). “In the case of any persen who is a married individual {within the meaning of section 7703) for
the taxable year, any participation bysuch person's:spouse in the activity during the taxable year {without regard to
whether the spouse owns an interest in the activity and without regard to whether the spouses file a joint return for
the taxable year) shall be treated, for purposes of applying section 469 and the regulations thereunder to:such
person, as participation by such person in the activity during the taxable year.” Temp. Treas. Reg. § 1.469-5T(f){3).
See also. Montgomety v. Comm’r, 105 T.C.M.{CCH) 1865, 1867 (2013).

2 Temp. Treas. Reg. § 1.469-5T(()(4).

73 \When examining whether a taxpayer meets any of the seven material participation tests, the United States Tax
Court carefully scrutinizes the individual circumstances of each taxpayer-and the credibility of the evidence before
it. See, e.g., Montgomery v. Comm’r, 105 T.C.M. (CCH) 186518671868 {2013) (finding material participation based
on taxpayer's credible testimony even though reports and logs not kept); Hailstock v. Comm’r, 112 T.C.M. {CCH) 200
(finding material participation based on taxpayer’s “convincing” “narrative summary”) {2016); Coastal Heart
Medical Group, Inc. v. Comm’r, 109 T,.C.M. {CCH) 1424, (2015) (finding no material participation-where taxpayer's
testimony was “exaggeratedand self-serving” and “vague” and where taxpayer provided inadequate documentary
support); Lamas v. Comm’r (109 T.C.M. {CCH) 1299 (2015) (finding material participation hased on detailed analysis
of testimony of multiple witnesses and corroborating phone records); and Bartlett v. Comm’r, 106 T.C.M. (CCH) 102,
105 (2013) (finding no material participation where, although witnesses were credible, evidence was “riddled with
contradictions” and weight of evidence did not support taxpayer’s claims).

™ Temp. Treas. Reg. § 1.469-5T{a)(1).

"o
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business could meet this rule depending on their level of involvement in the business. For
instance, one Purchaser might make several visits to the lens manufacturing and installation site,
spend a few hours a week researching how the Solar Lenses will be used and operated by the
Operator, and a few hours a week involved in multilevel marketing activities, which could total
500 hours during a taxable year.

2. Substantially All Participation is by the Taxpayer. A Purchaser materially participates
in an activity if his or her “participation in the activity for the taxable year constitutes
substantially all of the participation in such activity of all individuals (including individuals who
are not owners of interests in the activity) for such [taxable] vear.”” As in Misko v.
Commissioner, 90 T.C.M. (CCH) 15, 20 (20035), this “test is particularly relevant™ to many of the
potential Purchasers who might be interested in operating a lens leasing business. In Misko, the
taxpayer operated an equipment leasing business, whereby the taxpayer individually purchased
equipment that was then leased to the taxpayer’s law firm. In that case, the Tax Court found that
the taxpayer materially participated in the business under this second material participation test
found in Temp, Treas. Reg. § 1.469-5T(a)(2). Assuming that the Purchaser I am advising intends
10 exclusively manage the lens leasing business, I ' would advise the Purchaser that he or she would
“meet[] this safe harbor test and thus satisfy[y] the material participation standard.”"

3. More than 100 Hours of Participation by Taxpayer, if No Other Individual Participates
More. A taxpayer materially participates in an activity if he or she does so “for more than 100
hours during the taxable year, and such individual’s participation in the activity for the taxable
year is not less than the participation in the activity of any other individual (including individuals

who are not owners of interests in the activity) for such year.””’ The analysis here is similar to

5 Temp. Treas. Reg. § 1.469-5T(a)(2).
5 Misko at 20,
77 Temp. Treas. Reg. § 1.469-5T(a)(3).
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the first test because I assume that an individual Purchaser could personally spend at least 100
hours during a year on his or her lens leasing business, without the help of any other individual,
by doing things such as visiting the site, researching how the Solar Lenses will be used, and
participating in multilevel marketing activities for some amount of time each week during a
taxable year.

4. Significant Participation Activities. A taxpayer materially participates in an activity if
“[t]he activity is a significant participation activity (within the meaning of paragraph (c) of this
section) for the taxable year, and the individual's aggregate participation in all significant
participation activities during such year exceeds 500 hours.””® An activity is a “significant
participation activity” under Temp. Treas. Reg. §1.469-5T(c) if the activity would not otherwise
qualify for material participation under the other six tests and if the taxpayer spends more than
100 hours participating in the activity. Depending on the individual Purchaser’s circumstances,
this test could apply if he or she spends at least 100 hours participating in the activity, but is
otherwise not qualified to meet other material participation tests, perhaps because other people are
involved in the lens leasing business. However, if the Purchaser participates in other 100-plus-
hour passive activities, which, in the aggregate, total more than 500 hours, 1 would advise the
Purchaser that he could satisfy this test.

5. Material Participation for Five out of Ten Years. A taxpayer materially participates in
an activity if the taxpayer “materially participated in the activity (determined without regard to
this paragraph (a)(5)) for any five taxable years (whether or not consecutive) during the ten

279

taxable years that immediately precede the taxable year.”” Based on the depositions and other

subpoenaed documents I reviewed in preparation for this report, I understand that some

"8 Temp. Treas. Reg, § 1.469-5T(a)(4),
" Temp. Treas, Reg. § 1.469-5T(a)(5).
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Purchasers began purchasing and leasing lenses more than five years ago. Therefore, if I were
advising a client who had done this, I would review his activity for each of the prior years to
confirm whether it satisfied one of the other material participation tests. Assuming that it did, I
would advise the client that this material participation test could be satisfied.

6. Personal Service Activity for any Three Prior Years. A taxpayer materially participates
in an activity if it ““is a personal service activity (within the meaning of paragraph (d) of this
section), and the individual materially participated in the activity for any three taxable years
(whether or not consecutive) preceding the taxable year,"® The personal activities found in
Treas. Reg. § 1.469-5T(d) are defined as “personal services” performed in “[t]he fields of health,
law, engineering, architecture, accounting, actuarial science, performing arts, or consulting ...”
Because a lens leasing business is not a personal service activity as defined in the regulations, I
would advise a Purchaser that he or she could not satisfy this test in establishing material
participation.

7. Facts and Circumstances. A taxpayer materially participates in an activity if, “[blased
on all of the facts and circumstances (taking inte account the rules in paragraph (b) of this
section), the individual participates in the activity on a regular, continuous, and substantial basis
during such year.”®! Under paragraph (b), the taxpayer must participate for more than 100 hours
during the taxable year, and no one besides the taxpayer may be paid for management services or

82

participate more than the taxpayer.™ “Material participation may be difficult to show under the

facts and circumstances test, and probably requires establishing an unusually important type of

involvement by the taxpayer, preferably accompanied by close to 500 hours of involvement,”™

80 Temp. Treas. Reg. § 1.469-5T(a)(6).
8 Temp. Treas. Reg. § 1.469-5T(a}(7).
% Temp. Treas. Reg, § 1.469-5T(b).
8 Daniel N. Shaviro, 549-2T,M., Passive Loss Rules, Detailed Analysis, 11l. Identifying Passive Activities, B.
Determining Whether an Activity Is Passive.
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Given the difficulty of meeting this facts and circumstances test and the other quantitative tests
available, T find it less likely, but not impossible, that a particular Purchaser would be able to meet
the requirements of the facts and circumstances test,

Determining whether an individual taxpayer is materially participating in a leasing
business is a fact specific analysis unique to each taxpayer. However, based on the above analysis
of the tests looked at to determine material participation, I would recommend to any client of
mine seeking to begin a Solar Lens leasing business with RaPower3 to consider themselves
materially participating in that business so long as they meet one of these tests. It is probable that
any Purchaser would qualify as materially participating under at least one of these tests.

BASIS FOR OPINION #4:
BECAUSE LEASING LENSES PURCHASED FROM RAPOWER QUALIFIES AS

MATERIAL PARTICIPATION IN A TRADE OR BUSINESS. A PURCHASER SHOULD
CLAIM RELATED DEPRECIATION ON TAX RETURNS

As stated in the section describing the basis for my Opinion #1, above, one requirement
for property to qualify is “energy property” within the meaning of IRC § 48 is that the property
qualify for depreciation.® Treas. Reg. § 1.48-1(b)(1) clarifies that, “[a] deduction for
depreciation is allowable if the property is of a character subject to the allowance for depreciation

under section 167 ...”" Under IRC § 167(a), depreciation is allowed for property either (i) “used

2285 1286

in the trade or business™®” or (ii) “held for the production of income.
Based on my determination that depending on an individual Purchaser’s specific

circumstances, his or her lens leasing business is a “trade or business™ for the production of

income, I would recommend that the Purchaser claim depreciation under IRC § 167,

# IRC § 48(a)(3)(C).
% IRC § 167(a)
(a)

(1).
8 |RC § 167(a)(2).
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CONCLUSION

Based on the documents and law that T have reviewed, | would advise any client of mine
that purchasing Solar Lenses under a Purchase Agreement with RaPower would qualify them to
take the energy credit under IRC §§ 46 and 48 using an initial cost basis of the Purchase Price
under the Purchase Agreement, which would most likely be $3,500. I would further advise my
clients that they could claim the energy credit in the year they purchased the Solar Lenses so long
as they signed an O&M Agreement or other lease agreement holding the Solar Lenses out for
Jease, thereby placing those lenses in service, Additionally, I'would further advise my clients to

claim depreciation on their taxes for the Solar Lenses purchased because they would be materially

participating in a leasing business.

Vi
Dated the 15" Day of September, 2017 i g
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Kurt O Hawes /

&

28

PLEX00651.0028



Case 2:15-cv-00828-DN-EJF Document 249-24 Filed 11/17/17 Page 29 of 135

Curriculum Vitae

PLEX00651.0029



Case 2:15-cv-00828-DN-EJF Document 249-24 Filed 11/17/17 Page 30 of 135

Curriculum Vitae

Kurt O. Hawes, JD, MBA

1366 E. Murray Holladay Road
Salt Lake-City, Utah:84117

Direct Line: 801-666-8410
Reception: 801-987-8302
Email; kurt@khaweslaw.com

Websites: www . khaweslaw.com

CV Summary

Kurt Hawes is an attorney, halding both JD and WBA degrees, and practicing law In the state of Utah specializing in tax
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SCHEDULE A

Documents Reviewed

Exhibit A — RaPower-3 Equipment Purchase Agreements

Exhibit B — Operation and Maintenance Agreements

Exhibit C - Placed in Service Letter

Exhibit D — Anderson Law Center Tax Opinion Letter, August 8, 2012

Exhibit E — Kirton & McConkie Tax Opinion Memorandum, October 31, 2012
Exhibit F — Bloomberg Law Tax Practice Series, § 3140.03.B. Energy Property
Exhibit G — Holy Grail of Solar Energy, Neldon Johnson
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{Not Attached) — Statutes, Rules, Cases, IRS Publications, additional legal analysis, and other
legal or administrative authority cited in the opinion

(Not Attached) — Webpages, documents, and other information at www rapower3.com

(Not Attached) — Pleadings, motions, deposition transeripts, and other documents filed in or
relating to the applicable case, US v. RaPower-3, LLC, et al., United States District Court for the
Distriet of Ttah, Civil No. 2:15-cv-00828 DN
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RaPower-3 Equipment Purchase Agreement

This Equipment Purchase Agreement (the "Agreement”) is entered-inio this day

by and between RaPower-3 LLC (the "Operator”), with principal offices at 4035 South 4000
West, Deseret, UT 84624, hereinafter referred to as "Seller", and , .

whose address is 957 Bryanston Cy Murray, UT. 123456

hereinafter referred to as "Purchaser”.

BACKGROUND

1. Seller is the licensee of certain proprietary alternative energy technology, which technology
relates to solar energy collection and which techaology is utilized for the design and fabrication
of certain components which are identified below and which are hereinafter collectively
referred to as the “Alternative Energy System(s)”.

2. Seller and Purchaser now desire to enter into an agreement whereby Seller will sell
Purchaser the Alternative Energy System specifically described below.

AGREEMENT
NOW, THEREFORE, the parties hereto agree as follows:
1. Systerns Purchased. Seller hereby sells to Purchaser and Purchaser hergby purchases from

Seller the Alternative Energy System(s). The number of Alternative Energy Systems purchased
by Purchaser from Seller under this Agreement shall be

20

Seller shall furnish, deliver, install and startup the Aliernative Energy System(s), at a
site yet to be determined. When a site is selected, it shall be referred to as the

Installation Site”.

2. Pocumentation for Potential Tax Benefits. Seller shall provide to Purchaser all
required documentation relating to the Alternative Energy System and its components as
requested by Purchaser for federal, state and local review of the Alternative Energy System for
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potential tax benefits. However, Purchaser hereby expressly acknowledges that neither Seller
nor any other person or entity afﬁhatad with Seller has made representations to Puirchaser
regarding potential tax benefits of this Agreement to Purchaser and Purchaser has relied
entirely on hi/her own analysis of potential tax benefits. Purchaser hereby waives any and all
claims against Seller and its employees, agents, officers, affiliates and representatives relating
to Purchaser’s failure to receive any anticipated tax benefit.

o

3. Payment Terms. Purchaser shall pay to Seller the sum of $3,500 for gach

Alternative Energy System purchased, hereinafier referred to as the "Purchase Amount” for

the purchase of the Alfernative Energy Systemn. This includes the cost of delivery,

" installation and startup, as well as the cost of warranty work performed during the warcanty

period described below. The Total Purchase Amount shall be paid in accordance with the
following schedule:

Optionl:

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each
Alternative Bnergy System purchased, which shall be paid at the time this agreement is
entered into.

Option 2:

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each
Alternative Energy System purchased, which shall be paid with a one-time payment of §105
(equal to 10% of the down payment) at the time this Agreement is entered into. The balance
of $945 for each Alternative Energy System is to be paad on or before June 30, 2012,

Option 3¢

Tnitial Down Payment in the amount of $1200 (One Thousand Two Hundred Dollars) for each
Alternative Energy Systems purchased, which shall be paid in monthly instalhments of 8100
{One Hundred Dollars) per system purchased.

The Installation Date shall be defined as the date the Alternative Energy Equipment has been
installed and begins to produce revenue, Affer the Alternative Energy Equipment has been
installed and producing revenue for a five (5) year period, annual payments will begin. The
annual payment will be as follows. Thirty Annval Installments in the amount of $82.00
{Eighty-two dollars) for each Alternative Bnergy System purchased, hereinafter referred to as
“Annual Installments,” shall be paid to Seller, the first Installment being due five years
following the Installation Date and the last Installment being due Twenty-Nine years thereafter,
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the Tiliﬁ.%"-?i‘Vﬁ year period from the Installation Date to a date one yeaf fmﬂmwﬁng the due date
of the last Installment, shall be referred to hereipafter as the “Installment Period” and the
schedule of Installment payments shall be referred to hereafler as the “Installment Schedule.”

4. Operations and Management Company. The Alternative Energy System shall be
placed in operation enly at and operated only at the Instaflation Site, and shall be operated and
managed for the Installment Period by an independent Operations and Management Company
hereinafter referred to as “Operations and Management Company™. In the event that Operations
- and Management Company shall cease to operate and manage the Alternative Energy System
for any reason during the Installment Period, a Substitute Operations and Management
Company approved by Buyer shall be employed to operate and manage the Alternative Encrgy
Systern. The Substitute Operations and Management Company must be expressly approved by
Buyer. g

5. Failure to Pay. In the event that Purchaser fails to pay any of the Annual
Tnstallments or any portion thereof, when due, inferest shall accrue on the overdue amount at
the rate of one and one-half percent {1-1/2%) per month until paid. If Purchaser fails to pay any
Annual Installment or any portion thereof when due or within a thirty (30} day grace period
thereafter, Seller may immediately, upon written notice to Purchaser, enter the Installation Site
and repossess the Alternative Bnergy System and any and all of the components thereof. In such
event, Seller shall be entitled to recover is attomey fees, court costs, arbitration costs,
collection costs, repossession fees and expenses fncurred in repossessing the Alternative Energy
System and any components thereof. In the event that Purchaser voluntarily relinquishes the
Alternative Energy System to Seller, and thercby minimizes the expense to Seller in
repossessing the Alternative Energy System, Seller agrees not to report Purchaser to any credit
agencies for Purchaser’s default, and Purchaser shall receive a credit against the balance owed
under the Installment Schedule in an amount equal fo the value of the Allernative Energy - v
System as established by an independent, qualified appraiser approved by Purchaser and Seller.
The credit for the value of the Alternative Energy System shall be given if Purchaser
voluntarily relinquishes the Alternative Energy System, whether the Alternative Energy System
is re~sold by Seller or not.

6. Seller’s Rights upon Default.  If Purchaser fails to pay any Annual Installment or
any portion thereof when due or within the thirty (30) days grace period thereafler, or i
Purchaser becomes subject to any state or federal insolvency, bankruptey, receivership,
trusteeship or similar proceeding, or if Purchaser shall default in any other term of this
Agreement, Seller may immediately terminate this Agreement by niotice in wriling to Purchaser
and repossess the Alternative Energy System and all of the components thereof as stated above.
In such event, Purchaser shall remain liable for all sutns then due and unpaid, less the credit for
the value of the repossessed Alternative Energy System as described above, plus a reasonable
amount for atforneys’ fees and such expenses as may be expended in the repossession of the
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Alternative Encrgy System,

7. Right to Reduce Purchase Amount. If changes are made to the Internal Revenue
Code after the date of this Agreement and prior to January 31, 2012, which materially reduce
any tax benefit of this agreement anticipated by the Purchaser, Purchaser may elect to reduce
the number of Alternative Energy Systems purchased and the Seller agrees to accept the
reduced amount, provided that the reduced amount is not less than the total amount alveady paid
as a down payment or one<thne paynient. Any notice stating that Buyer wishes to elect a
reduction must be emailed (with confitmation of delivery) or must atrive to the Seller via hand
delivery, as set forth in this paragraph, on or before Jan 31, 2012.

8. Warranty. Seller hersby warrants, for the thirty five (35) vear period from the
Installation Date to the end of the Installment Period, hereinafier referred to as the “Warranty
Period” that the Alternative Energy System shall remain in good operating condition. Seller
shall initiate, within five (5) business days following the receipt of written notice that the
Alternative Fnergy System is not operating properly or is pot in good operating condition,
eithei directly or through the use of one or more independent maintenance or repair entities,
maintenance or repair of the malfunctioning or non-operating components of the Alternative’
Energy System. Seller shall complete such maintenance or repair work within a reasonable time
thereafter. Seller shall be responsible for all material, equipment and labor costs incurred to
complete such maintenance and repair work. Seller shall not be responsible for or Lable for
loss of revenue or other consequential damages sustained by Purchaser due to the failure of the
Alternative Energy Systent to remain in good operating condition. Seller’s obligations shall be
{imited to the maintenance and repair obligations stated herein.

RaPower-3 Equipment Purchase Agreement

9, Seller’s Warranty Obligations.  Seller hereby warrants, Tor the thirty five (35)
vear Warranty Period, the Alternative Energy System and each of the components thereof, from
defects in materials and workmanship, Within five (5) business days following the receipt of
written notice from Purchaser, Seller shall initiate reasonable efforis to ascerfain repair or
replacement requirements, to order replacernent parts and equipment needed for repair, and to
deploy qualified maintenance personnel. The cost of warranty parts, replacement equipment and
iabor shall be borne by Seller. Seller shall not be resporsible for or liable for Joss of revenue or
other consequential damages sustained by Purchaser due to defects in materials or
workmanship. Seller’s obligations shall be limited to the parts, equipment replacement, and
repair obligations stated herein.

10. Target Production Rate. Seller and Purchaser acknowledge that the Target
Production Rate from one Alternative Energy System is 600 peak walts, rated for clear sky
conditions at noon, local time, June 21, at a latitude of forty degrees (40 degrees) North (the
“Rating Conditions™), and the Warranty Production Rate is ninety-five percent (95%) of the
Target Production Rate. Seller hereby warrants that for the initial five year period from the
Installation Date to a date five years following the Installation Date, the Warranty Energy
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POWER 2,

Production for the Alternative Eﬁe‘rgy system, “shall be no less than 570 peak watts, at the
Rating Conditions.

RaPower-3 Equipment Purchase Agreement

In the event that the actual peak cnergy production, at the Rating Conditions, from the
Alternative Energy System during the initial five year period is less than the Warranty Energy
Production, Purchaser shall have the option to terminate this Agreement and relinquish the
Alternative Energy System to Seller. Purchaser shall thereafter have no further obligation under
this Agreement to make any further payment or to perform any other obligation to Seller arising
under this Agreement, except to cooperate with and assist Seller in obtaining possession of the
Altemative Bnergy System. If Purchaser elects to terminate this Agreement as provided above,
Purchaser shall not be entitled to a reimbursement of any portion of the Initial Down Payment.
The forezoing option to terminate must be exercised within sixty (60) calendar days following
the expiration of the initial five year period and must be exercised by Purchaser providing
written notice to Seller.

11. Waiver for Delays. Purchaser hereby waives any and all claims against Seller for
delays, including but not limited to claims for damages due to defays in prepating plans; delays
in applying for or obtaining approvals or permits; delays in the delivery, installation, or start-up;
or delays in performing warranty work. This waiver includes any and all direct, indirect or
consequential damages.

E

12. Limitation of Liability. Neither of the parties shall have liability for
consequential damages to the other arising out of this agreement or the fransactions, events or
occurrences related thereto and each hereby waives any and all such claims for consequential
damages against the ather, Seller’s liability for any breach under this agreement shall be limited
to any amounts actually paid by Purchaser and received by Seller under this Agreement.

13. Property Insurance.  Purchaser agrees to require Operations and Management
Company to maintain property damage insurance on the Alternative Energy System. |

14, Liability Insurance.  Purchaser agrees to require Operations and Management
Company to maintain liability insurance to insure against bodily injury, property damage,
product liability or other claims related to the design, manufacture, delivery, instaliation,
start-up, operation or maintenance of the Alternative Energy System.

15. Assignment of Agreement.  This Agreement shall not be assigned by Purchaser
without the express written consent of Seller. Seller may assign its rights and obligations under
this Agreement but Seller shall remain liable to Purchaser for the failure of its assignee to

- perform the obligations of Seller under this Agreement.

16. Binding Agreement. This Agreement shall be binding upon the successors and
assigns of each of the parties. « :

17. No Additional Warranties. Seller makes no representations or warrauties,
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expressed or implied, including the implied warranty of merchantability and fitness, except as
expressly stated in this Agreement.

18. Authorized Personnel. Purchaser shall not repair, modify or adjust the Alternative
Energy System or any component thereof and Purchaser agrees to prohibit anyone other than
Seller’s authorized personnel to repair, modify or adjust the Alternative Energy System or any
component thereof.

19, Notification to Seller.  Purchaser shail notify Seller immediately of accidents,
disabilities, failures or like information concemning the Alternative Energy System.

20. Warranty Limitations. In the event the Alternative Energy System becomes
inoperable for any reason, except as otherwise provided under the warranty during the Warraniy
Period, Seller shall not be obligated to furnish a substitute Alternative Energy System or any
component thereof. In any event, Seller shall not be liable for any special or consequential
damages of any nature resulting from such inoperability.

21. Operating Site and Guidelines. Purchaser agrees that the Alternative Inergy
System shall be used and operated only at the Installation Site and in accordance with the
“Safety and Operating Guidelines” which shall be written and set forth by Seller. Purchaser
agrees that the Alternative Energy System shall not be relocated by Purchaser without the
written consent of Seller.

22, Written Notice. Any notice under this Agreement shall be deemed sufficient if it
is in writing and it is delivered to Purchaser, personally or sent by mail addressed to Purchaser
at the address set forth above.

23. Rights, Liens, Title, and Interest. Nothing herein conveys to Purchaser any right,
title or interest in or to the Alternative Energy System or any component thereof, except as a
Purchaser. Seller reserves the right to file or record such documents and instruments as it may
deem necessary from time to time to protect its rights, liens, title and interest in the Alternative
Energy System. Purchaser agrees to cooperate with Seller and to execute such documents as
may be required or requested by Purchaser to assist Seller in protecting its rights, liens, title and
interest in the Alternative Energy System.

24. Breach of Agreement. In the event of the breach of this Agreement by either
party, the injured party shall be entitled to recover its costs, attorney fees,-arbitration costs and
arbifration fees incurred in enforcing the agreement and in pursuing appropriate remedies.

25. Potential Tax Benefits Responsibility of Purchaser.  Seller and Purchaser

- acknowledge that they each understand that the Alternative Energy System may qualify for
certain tay incentives and benefits under the 2005 Energy Policy Act and other statutes.
Purchaser agrees to obtain the evaluation and opinion of its own tax attomey or accountant as to
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any tax matters relating to this Agreement and to the Alternative Energy System. Seller does -
not guarantee any tax incentive or benefit to Purchaser. Seller hereby transfers to Purchaser any
and all energy tax credits, if any, related fo the Alternative Energy System. Seller shall not

* claim any such energy tax credits. Seller and Purchaser agree to the respective initial values of
the components of the Alternative Energy System.

26. Dispute Resolution. In the event of a dispute arising out of this Agreement or the
transactions, events or occurrences related thereto, Sellor shall have the sole aption of electing
to have such disputes resolved by binding arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Assoclation with all hearings and other
progeedings in that arbitration being conducted in Salt Lake City, State of Utah. Seller shall
have the right to elect arbitration at any time up to and including the time that either party files
an Answer in pending litigation between the parties relating to such disputes.

27. Governing Law. This Agreement shall be construed in accordance with the laws
of the State of Utah.

28. Entire Agreement.  This is the entire agreement between the parties. This
agreement shall not e modified except by written amendment signed by Purchaser and Seller.
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29, Right of Revocation. Purchaser understands and acknowledges that s/he may
revoke this Agreement for a period of up to 14 days after s/he signs it and delivers payment
(counting the day it was signed and/or payment received) and that the Agreement will not
become effective or enforceable until the 14-day revocation period has expired. To revoke this
Agreement, Purchaser must give written notice stating that s/he wishes to revoke io the Sellet’s
authorized sales representative or to the Seller via email to "cancel@rapower-3.com
<mailto:cancel@rapower-3.coni>". Any notice stating that Purchaser wishes to revoke this
Agreement must be emailed (with confirmation of delivery) or must arrive to the Seller via
hand delivery, as sct forth in this paragraph, on or before the expiration of the 14-day
revocation peried.

PRESTON OLSEN
Signature

RaPower3 Windows Ltility
1P Digital Signal

Seller

By: Neldon Johnson - RaPower-3

Neldon Johnson - Bivector . 2/9/2010 9:42:13 PM

Signature
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This Equipment Purchase Agreement (the "Agreement") is entered into this Day

By and between RaPower-3, LLC, with principal offices at 2730 West:4000 South, Oasis, UT 84624, hereinafter
referred to as "Seller”, and

John Thomson, 585 Foarest Street, Salt Lake City, Utah, United StatesHereinafter referred 1o as "Buyer",
Recitals

WHEREAS, Seller is authorized to sell components-and entire systems of certain proprietary altemative energy
technology, which technology relates to solar energy collection and which technology is utilized for the design-and
fabrication of certain components which are identified below and which are hereinalter collectively reterred o as
the “Alternative Energy System(s)”.

WHEREAS, Seller and Buyerniow desire to enter into an agreement whereby Seller will sell Buyer the Alternative
Energy System({s) or components of the Alternative Energy System(s) 7 specifically described below, which is
referred 10 herein as the “Property™.

NOW, THEREFORE, the parties hereto agree as follows:

AGREEMENT

1. Preperty Purchased: Seller hereby sells to Buyer and Buyer hereby purchases from Seller the Property
identified below, in the quantity stated: 10

Sellershall furnish, deliver, install and startup the Alternative Energy System(s), at a site yet to be
determiined. When a site is-selected, it shall be referred to as the “Installation Site”,

[

. Documentation for Potential Tax Benefits: Upon request Seller shall provide to Buyer documentation
relating to the Property for use in substantiating potential tax benefits related to the Property, if any.
However, Buver hereby expressly acknowledges that neither Seller nor any other person or entity affiliated
with Seller has made representations to:Buyer regarding potential tax benefits of this Agreement or the
purchase of the Property,.or any portion or component thereof, to Buyer and Buyer has relied entirely on
his/her own analysis of potential tax benefits. Buyer Hereby waives any and all claims against Seller and its
emplovees, agents, officers, affiliates and representatives relating to Buyer’s failure to receive any
anticipated tax benefits.

3. Payment Terms: Buyer shall pay to Seller the sum of $3,500.00 for each unit of the Property, identified as

a quantity number in Section 1 of this Agreement, hereinafier referred to as the “Purchase Amount™ for the

purchase of the Property. The Purchase Amount includes the cost of delivery, installation and startup, as

well as the cost of warranty work performed during the warranty period described below. The Total

Purchase Amount shall be paid in accordance with the following schedule;

Buyer shall pay an initial deposit to be applied against the Purchase Amount in the amount of $630.00 (six
hundred fifty dollars) for each unit of the Property purchased, which shall be paid at the time this

Agreement is executed by the Buyer.

The remaining balance of the Purchase Amount shall be paid in annual installments as follows:
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Buyer and Seller acknowledge that Buyer intends, with the consent of Seller, which is hereby expressly
granted, within 30 days of the date of execution of this Agreement, to lease the Property fora term of 30
vears-to a third party lessee identified below. If, within 30 days of the date of execution of this Agreement,
the Property is leased by Buyer to the third-party lessee identified below, or to another third party lessee
selected by Buyer and consented to in writing by Seller, then the remaining balance of the Purchase Amount
shall be paid as follows:

The Buyer shall pay the Seller thirty (30) annual payments in the amount of $120.00 (one hundred twenty
dollars) for sach unit of the Property purchased under this Agreement. Such payments from Buyer to the
Seller are hereinafter referred to as “Annual Installments.” The first Annual Installment shall be due one
year following the Installation Date (defined below) and the last Installment being due thirty (30) years
thereafter. Buyer and Seller agree that interest shall accrue 'on the unpaid balance of the Purchase Amount at
the rate of Two and One Half Percent (2.5%) per annum, compounded annually, beginning.on the
Installation: Date and continuing until the balance is paid in‘full. The Thirty year period front the Installation
Date to a date one year following the due date of the last Installment, shall be referred to hereinafter as the
“Installment Period” and the schedule of Installment payments shall be referred to hereafter as the
“Installment Schedule.” The Installation Date shall be defined as the date the Property has been installed
and begius to produce revenue. Buyer and Selleracknowledge that the foregoing $120.00 Annual
Installment payment amount for each unit of the Property purchased has been calculated to provide for an
approximate thirty (30) year amortization of the balauce of the Purchase Amount after reduction by the
Initial Deposit Amount stated above, at the interest rate stated above.

If the Buyer leases the Property to a third party lessee as deseribed above, in the event that the total annual
lease amount paid by the third party lessee leasing the property, during any year of the Installment Period, is
less than the Annual Installment that is owed 1o the Seller, due fo.a lack of production or reduced production
from the Property by the leasing company, then the Annual Installment payment amount for that year will
be reduced by the amount that the Installment payment amount exceeds the total lease amount paid by the
third party lessee.

If Buyer fails or refuses to enter into a lease for the Property with a third party lessee within 30 days of the
date of this Agreement, for a lease-term of at least five {5) years, then the remaining balance of the Purchase
Amount shall be paid within one year of the date of this Agreement. If Buyer fails or refuses to enter into a
subsequent lease for Property with a third party lessee upon the expiration of a lease prior to the expiration
of the Installment Period, then the unpaid balance of the Purchase Amount, including accrued interest, shall
be due within thirty (30) days following the expiration of any such lease for the Property.

. Operations and Management Company: At the Buyer's sole diseretion, the Property may be leased to,
placed in operation by, and be utilized by LTB, LLC, the address of which is: 2730 West 4000 South, Qasis.
UT 84624, (the “Operations and Management Company“). The terms of a separate agreement between the
Buyer and the Operations and Management Company shall set forth the relationship and obligations
between the Buyer and Operations and Management Company.

. Failure to Pay: In the event that Buyer fails to pay auy of thie Annual Installments or any portion thereof,
when due, ititerest shall accrue on the overdie amount at the rate of one and one-half percent (1.5%) per
month until paid. If Buyer fails to pay any Annual Tnstallment or any portion thereof when due or within a
thirty (30) day grace period thereafter, Seller may immediately, upon written notice to Buyer, enter the
Installation Site and repossess the Property. In such event, Seller shall be entitled to recover its attorney
fees, court costs, arbitration costs, collection costs, repossession fees and expenses incurred in repossessing
the Property and any components thereof, In the event that Buyer voluntarily relinquishes the Property to
Seller, and thereby minimizes the expense to Seller in repossessing the Property, Seller agrees not to report

255
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Buyer to any credit agencies for Buyer’s default, and Buyer shall receive a creditagainst the balance owed
under the Installment Schedule in an amount equal to the value of the Property as established by an
independent, qualified appraiser approved by Buyer and Seller. The credit for the value of the Property shall
be given if Buyer voluntarily relinquishes the Property, whether the Property is re-sold by Seller or not.

. Seller’s Rights upon Default: If Buyer fails to pay any Annual Installment or any portion thereof when

due orwithin the: thirty (30) days grace period thereafter, or if Buyer becomes subject to any state-or federal
insolvency, bankruptey, receivership, trusteeship or similar proceeding, or if Buyer shall defaultin any
other term of this Agreement; Seller may immediately terminate this Agreement by notice in writing to
Buyer and repossess the Property and all of the comiponents thereof as stated above. In such.event, Buyer
shall remain liable for all sums then due and unpaid, less the credit for the value of the repossessed Property
as described above, plus a reasonable amount for attomeys’ fees and such expenses as may be expended in
the repossession of the Property.

. Assignment of Lease Payments: So long as Buyer has a remaining balance of the Purchase Amount

outstanding, Buyer hercby assigns absolutely to Seller all leases, rents, issues, royalties, and profits of the
Property, whether now existing or hereafter arising. Until all payments of the Purchase Amount have been
made-or a default ocours; as set forth above, Seller shall be permitted to. collect all such rents, issues,
rovalties, and profits earned prior to such event of default as they become due and payable. If such an event
of default occurs, Seller’s privilege to collect any of such monies and enjoy the benefits of such Property
shall remain, or at Seller’s sole election Buyer may receive back the right; as stated above, with or without
taking possession of the Property, to colleet all leases; rents, royalties, issues, and profits and enjoy the
benefits of such Property. Failure of or discontinuance by Seller at any time or from time-to-time to collect
any such moneys shallnot in-any mamner affect the subsequent enforcement by Seller of the right, power,
and authority to collect the same. Nothing contained herein, nor the exercise of the right by Ssller to collect,
shall be, orbe-construed to be, an affirmation by Seller of any tenancy, lease, oroption, nor an assumpiion
of liability under, nor a:subordination of the lien or charge of this Agreement to any such tenancy, lease or
option.

. Warranty: Seller hereby warrants, for the thirty-five (33) year period from the Installation Date to the end

of the Installment Period, hereinafter referred to a8 the “Warranty Period™ that the Property shall remain in
good operating condition. Seller shall initiate, within five (5) business days following the receipt of written
notice that the Property is not operating propérly or is not in good operating condition, either directly ot
through the use of one or more independent maintenance or repair enfities, maintenance or repair of the
malfunctioning or non-operating components of the Property. Seller shall complete such maintenance or
repair work within a reasonable time thereafter. Seller shall be responsible for all material, équipment and
labor costs incurred to complete such maintenance and repair work. Seller shall not be responsible for or
liable for loss of revenue or other consequential damages sustained by Buyer due to the failure of the
Property to remain in good.operating condition. Seller’s obligations shall be limited to the maintenance and
repair obligations stated herein.

. Waiver for Delays: Buyer hereby waives any and all claims against Seller for delays, including but not

limited to.claims for damages due to delays in preparing plans; delays in applying for or obtaining
approvals or permits; delays in the delivery, installation, or start-up; or delays in performing warranty work.
This waiver includes any and all direct, indirect or consequential damages.

Limitation of Liability: Neither of the parties shall have liability for consequential damages to the other
arising out of this agreement or the transactions, events or occurrences related thereto and each hereby
waives any and all such claims for consequential damages against the other. Seller’s liability for any breach
under this agreement shall be limited to-any-amounts actually paid by Buyer and received by Seller under
this Agreement.

. Property Insurance: Buyer agrees to require Operations and Management Company to maintain property

damage insurance on the Property.
Liability Insurance: Buyer agrees to require Operations-and Managenient Company to maintain liability
insurance to insure against bodily injury, property damage, product liability-or other claims related to the

3/8
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design, manufacture, delivery, installation, start-up, eperation or maintenance of the Property.

13. Assignment of Agreement: This Agreement shall not be assigned by Buver without the express written
consent of Seller. Seller may assign its rights and obligations under this Agreement but Seller shall remain
liable to Buyer for the failure of its assignee to perform the obligations of Sellerunder this Agreement.

14, Binding Agreement: This Agreement shall be binding upon the successors and assigns of each of the
parties.

15. No Additional Warranties: Seller makes no representations or warranties, expressed or implied, including
the imphied warranty of merchantability and fitness, except as expressly stated in this Agreement.

16. Authorized Personnel: Buyer shall not repair, modify ot adjust the Property or any component thereof and
Buyer agrees to prohibit anyone other than Seller’s.authorized personnel to repair, modify or adjust the
Property or any component thereof.

17. Notification to Seller: Buyer shall notify Seller immediately of accidents, disabilities, failures or like
information concerning the Property.

18. Warranty Limitations: In the event the Property becomes inoperable for any reason, except as otherwise
provided under the warranty during the Warranty Period, Seller shall not be obligated to furnish a substitute
Property or any compoenent thereof. In any event, Seller shall not be liable forany special or congequential
damages of any nature resulting from such inoperability.

19. Operating Site and Guidelines: Buyer agrees that the Property shall be used and operated only at the
Installation:Site and in accordance with the “Safety and Operating Guidelines™ which shall be written and
set forth by Seller. Buyer agrees that the Property shall not be relocated by Buyer without the written
consent of Seller.

20. Written Notice: Any notice under this Agreement shall be deemed sufficient if it is in writing and it is
delivered to Buyer, personally or sent by mail addressed to Buyer at the address set forth above.

21. Rights, Liens, Title, and Interest: Nothing herein conveys to Buver any right, title or interest in or to the
Property or any component thereof, except as a Buyer. Seller reserves the right to file or record such
documents and instruments as it may deem necessary from time to time to protect its tights, liens, fitle and
interest in the Property. Buyer agrees to cooperate with Seller and to execute such documents as may be
required or requested by Buyer to assist Seller in protecting its rights, liens, title and interest in the Property.

22. Breach of Agreement: In the event of the breach of this Agresment by either party, the injured party shall
be entitled to recover its costs, attorney fees, arbitration costs and arbitration fees incurred in enforcing the
agreement and in pursuing appropriate remedies.

23. Potential Tax Benefits Responsibility of Buyer: Scller and Buveracknowledge that they each understand
that the Property may qualify for certain tax incentives and benefits. However, Buyer hereby expressly
acknowledges that neither Seller nor any other person or entity affiliated with Setier has made
representations to Buyer regarding potential tax benefits of this Agreement or the purchase of the Property,
or any portion or component thereof, to Buyer and Buyer has relied entirely on his/her own analysis of
potential tax benefits. Buyer hereby waives any and all claims against Seller and its employees, agents,
officers, affiliates and representatives relating to'Buyer's failure to receive any anticipated tax benefits.
Buyer agrees to obtain the evaluation and opinion of its own tax attorney or accountant as té any tax matters
relating to this Agreement and to the Property. Seller hereby transfers to Buyer any and all energy tax
credits, if any, related to the Property. Seller shall not ¢laim any such energy tax credits. Seller and Buyer
agree 1o the respective initial values of the components of the Property.

24. Dispute Resolution: In the event of a dispute arising out of this agreement or the transactions, events or
ocecurrences related thereto, Seller shall have the sole option of electing to have such disputes resolved by
binding arbitration in accordance with the Corumercial Arbitration Rules of the American Arbitration
Association with all hearings and other proceedings in that arbitration being conducted in Salt Lake City,
State of Utah. Seller shall have the right to elect arbitration at any time up to and including the time that
either party files an Answer in pending litigation between the parties relating to such disputes.

25. Governing Law: This Agreement shall be construed in accordance with the laws of the State of Utah.

26. Entire Agreement: This is the entire agreement between the parties. This agreement shall not be modified

415

PLEX00651.0045



Case 2:15-cv-00828-DN-EJF Document 249-24 Filed 11/17/17 Page 46 of 135

except by written amendment signed by Buyer and Seller.

27. Right of Revoeation: Buyer understands and acknowledges that she/he may revoke this Agreement for a
period of up to 14 days after she/he signs it and delivers payment {counting the day it was signed and/or
payment received) and that the Agreement will not become effective or enforceable until the 14-day
revocation period has expired. To revoke this Agreement, Buyer must give written notice stating that she/he
wishes to revoke to the Sellers authorized sales representative or to the Seller via email
to[glendaejohnson@hotmail.com]. Any notice stating that Buyer wishes to revoke this Agreement must be
emailed (with confirmation of delivery) or must-arrive to the Seller via hand delivery, as set forth in this
paragraph, on or before the expiration of the 14-day revocation period.

Executed by Buyer and Seller the date stated above.
Buyer:
IP Digital Signal: 24.10.154.142
Seller
By: Nelden P, Johnson

Its: Manager

Signature
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EXHIBIT B
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OPERATION AND MAINTENANCE AGREEMENT

Alternative Energy Systems

This Operation and Maintenance Agreement (the “Agreement™) is entered into this day

11/30/2016
(the “Effective Date™) by and between LTB, LLC (the "Operator'), a Nevada Limited Liability Company with
principal offices at 3838 Raymert Drive, Suite #10, Las Vegas, Nevada 89121, and

John Thomson, 585 Forest Street, Salt Lake City, Utah, United States(the ""Owner™).

RECITALS

WHEREAS pursuant to an Equipment Purchase Agreement (the “Purchase Agreement”) between the Owner and
RaPower-3, LLC (“RaPeower”), a copy of which is attached as Attachment A, the Owner has purchased certain
solar thermal energy equipment which consists of

RaPower3 Commercial Solar Lens $650 Down Payment
(The “Number of Qwnier’s Alternative Energy Systems”) Alternative Energy Systems (the “Owner’s
Alternative Energy Systems™) which are particularly described in the Purchase Agreement that will be installed at

a Power Plant and/or other facilities hereafter associated theretvith (collectively, the "Project”) at a location
designated by the Equipment Purchase Agreement (the “Iustaliation Site”).

WHEREAS, the Owner desires to rent to Operator and Operator-desires {o rent from Owner, the Owner’s
Alternate Energy Systems.

WHEREAS, the Owner desires to contract with the Operator for Operator to provide operation and maintenance
services in respect of the Project.

WHEREAS, the Operator, at the Operator’s sole discretion, may also be operating and maintaining solar thermal
energy equipment.othér than the Altemative Energy System of the Qwner, at the Installation Site,

WHEREAS; the Operator is willing to provide such services on the terims and conditions set forth in this
Agreement,

NOW, THEREFORE, in consideration of the mutual covenants and agreements hereinafter set forth and for other
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the Parties agree

as follows:

ARTICLE 1

DEFINITIONS
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1.1 Alternative Energy System. Solar energy concentrator system.

1.2 Imbedded Definitions. The definitions of other key terms are as stated in the text of this Agreement.

ARTICLE 2
OPERATOR SCOPE OF WORK

2.1 Appointment.

The Owner appoints the Operator and the Operator accepts the appointment to perform the following services
subject to and in accordance with the provisions of this Agreement (collectively, the "Work"):

2.1.1 Routine O&M Services;
2.1.2 Additional Services; and
2.1.3 Transition Services,

2.2 Effective Date.

The Operator shall begin performing the Work on the date the Owner’s Alternative Energy Systems are installed at
the Installation Site (the "Effective Date™).

2.3 Operation and Maintenance Services.

The Operator will perform the Work in accordance with the standard of a reasonable and prudent operator in the
state wherein the Installation Site is located and in compliance with the Safety and Operating Guidelines
{“Guidelines”) provided by RaPower to Operator, except to the extent that a reasonable and prudent operator
would be unable, or would be hindered n:its ability, to perform such obligations. Operater and Owner agree that
RaPower may modify-or amend the Guidelines from time to time in the sole discretion of RaPower, The
Guidelines, as amended and modified hereafter in the sole discretion of RaPower, are hereby incotporated by
reference into this Agreement and Operator and Owner hereby agree to be bound thereby.

2.4 Appointment of Liaison.

The Operator may appoint a representative who will represent the Operator under this Agreement and be
responsible for receiving approvals or instructions from the Owner that may be required from time to time.

The Owner shall be entitled to rely on the actions of such representative for the purposes of this Agreement,

2.5 Governmental Approvals.

The Operator shall apply for and use reasonable efforts to obtain and maintain all Governmental Approvals that are
required to be in the Operators name and that are necessary for the Operator to perform its obligations under this
Agreement. The Operator shall assist the Owner, to the extent reasonably necessary, in obtaining Governimental
Approvals that the Owner is required to obtain pursuant tg Article 3.
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2.6 Work Foerce,
The Operator is responsible for hiving, employing, training and managing, and additionally, in respect of employees
employed by Affiliates of the Operator, overseeing the work force necessary o operate, maintain and repair the

Project in accordance with this Agreement,

2.7 Access.

The Operator shall atall times provide access to the areas of the Praject to the designated representatives of the
Owner, provided that such access is in compliance with the Equipment Purchase Agreement and is coordinated
with the Operator {0 ensure that it does not unreasonably interrupt or interfere with the performance of the Work or
the safe operation of the Project and is at the sole risk.and expense of the Owner, as applicable.

2.8 Legal Requirements.

The Operator shall comply in all material respects with all applicable law in the performance of the Work.

2.9 Property Tax.

The Operator shall comply with and pay all property tax on the Alternate Energy Systems,

ARTICLE3

OWNER SCOPE OF RESPONSIBILITIES

3.1 Deliverv of the Project.

Once this Agreement becomes effective, the Owner shall grant the Operator and its designated and identified
Affiliates, employees, agents and representatives, access to the Installation Site and the Project, as are necessary or
desirable for the Operator to carry out the Work and to comply with the Operators obligations hereunder,

3.2 Appoeintment of Liaison.

The Owner may appoint a representative who will represent the Owner under this Agreement and be responsible
for giving approvals or instructions to the Operator that may be required from time to time. The Operator shall be
entitled to rely on the approvals or instructions of such representative.

3.3 Governmental Approvals.

The Owner shall apply for and use reasonable efforts to obtain and maintain all Governmental Approvals that are
required to be in the Owners name and that are necessary for the Owner to perform its obligations under this
Agreement. The Owner shall assist the Operator; to the extent reasonably necessary, in obtaining Governmental
Approvals that the: Operator is required to obtain pursuant to Article 2.

3.4 Compliance with Applicable Layw,
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The Owner shall comply in all material respects with all applicable law in connection with the performance of this
Agreement.

ARTICLE 4

SAFETY AND OPERATING GUIDELINES

4.1 Safetv and Operating Guidelines,

Pursuant to the Equipment Purchase Agreement between the Owner:and RaPower, RaPower has provided Safety
and Operating Guidelines (“Guidelines™) for operating and maintaining the Project, which Guidelines include but
are not limited to a description of the services to be provided by Operator to Owner.

The services are categorized by the Guidelines into Routine O&M Services, Additional Services, and Transition
Services. The Guidelines written and set forth by RaPower are subject to modification or amendiment by RaPower
without prior notice, in the sele discretion of RaPower. Operator shall perform the Work in agcordance with-and in
full compliance with the Guidelines, as modified or amended by RaPower from timie to time, which Guidelines are
incorporated by reference into this Agréement.

4.2 Health, Environmental and Safety Standards.

The Operator agrees that the Project shall be operated in compliance with all applicable laws and with the OSHA
Standards and that the Operator shall not be obligated to perform the Work in a manner that does not meet the
OSHA Standards or that would violate applicable law.

ARTICLE 5
COMPENSATION AND PAYMENT

5.1 Owner’s Alternative Energv Svstem(s) Production.

In consideration for the performance by Operator of the services set forth in this Agreement, from the Effective
Date of this Agreement until the Date of Termination of this Agreement as provided below, as for so long as
Operator is in possession and control of the Project, Operator shall be entitled to receive all revenue from the use or
sale of thermal energy or electric power generating using the Alternative Energy Systems,

5.2 Rental pavment.

Once the Owner's Alternative Energy Systein(s) are installed and producing revenue, then at the end of sach
guarter a rental payment will be due and ewing from Operator to Owner, The Operator shall send to Owner, on a
quarterly basis, the rental payment by check or wire transfer to an account specified by Owner.

The rental payment from Operafor-to-Owner will culminate into an annual payment equal to $150 (One Hundred

Fifty Dollars) per Alternative Energy System. All Payments shall be in dollars unless otherwise agreed. Each
Payment shall be delivered to Owner within thirty calendar days following the end of the quarter.

5.3 Late Pavments,
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Late payments under this Agreement shall bear interest at.a rate calculated from day to day on the basis of a 360
day year equal to-one percent per annum above the Discount Rate. The payment of interest shall not excuse or cure
any late payment hereunder.

5.4 Lease of Structural Components

Operator will provide a structure that holds the Owner’s Alternative Energy Systems and a receiver to collect the
energy from the Owner's Alternative Energy Systems. The Operator has agreed to lease space on the structure to
the Owner , at $1.00 per year per Alternative Energy System for ninety-nine years or until the Owner of the
Alternative Energy Systems chooses to move the Alternative Energy Systems to another location,

ARTICLE 6

INDEMNIFICATION

6.1 Scope of Indemnification.

e The Owner shall indemnify, defend and hold harmless the Operator, its Affiliates and its and their
respective directors, officers, employees and agents (" Operator Indemnified Persons") from and against
any liability, loss, damage, claim, cost, charge or expense of any kind or nature, including reasonable
attorneys fees, expenses and other costs of litigation (collectively, "Damages") incurred by any Operator
Indemnified Person in connection with (1) injury 1o or death of any person or damage t6 property (including
the Project and any facilities related to the Project) and (ii) any claims by third parties, in each case, asa
result of or otherwise relating to (A) the breach by the Owner of any of 118 obligations under this
Agreement, (B) the gross negligence or willful misconduct of the Owner, its Affiliates and its and their
respective directors, officers, employees and agents, or () the Project; provided that the Owner shall not be
liable to indemnify any such Operator Indemnified Person for any Damages to the extent that such Damages
are to be indemnified by the Operator pursuant 1o Section 6.1{b){(il) or are the result of the gross neglivence
or willful misconduct of the Operator or, in respect of any such Operator Indemnified Person, such Operator
Indemmified Person.

e Subject to the limitation of liability under Article 10, the Operator shall indemnify, defend and hold
harmless the:Owner, its Affiliates and its and their respective directors, officers, employees and agents
("Owner Indemnified Persons') from and against any Damages incurred by any Owner indemnified
Person in connection with (i) injury fo or death of any person or damage to property {including the Project
and any facilities related to-the Project) and (ii) any claims by third parties, in each case, as a result of (A)
the breach by the Operator of any of its obligations under this Agreement or (B) the gross negligence or
willful miseonduct of the Operator, its Affiliates and its and their respective directors, officers, employees
and agents; provided that the Operator shall not be liable to indemnify any such Owner Indemnified Person
to the extent Darages dre the result of the gross negligence or willful misconduct of the Owner or any such
Owner Indemuified Person or the breach by the Owner of any of its:obligations under this Agreement.

= Limitation of Liability.

The limitation of lability under Article 10-shall not apply to or include the amount of insurance proceeds received
by the Operator undér insurance obtained in accordance with this Agreement other than insurance obtained and
paid by the Operator unless the amount paid by the Operator is reimbursed by the Owner hereunder,
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®* No Effect on losurers.

The provisions of this Article 6 will not be construed to relieve any insurer of its obligations to pay any insurance
claims in accordance with the provisions of any valid ingurance Policy.

* Gross Neglicence,

No Party shall have its liability limited hereunder for its own gross negligence or willful misconduct.
= Survival.

The Parties obligations under this Article 6 survive any termination of this Agreement.

ARTICLE 7 INSURANCE

7.1 Insurance Reguired of the Operator.

The Operator shall procure and maintain the insurance listed below:

s Workers compensation insurance, or the equivalent, as required by law.
= Comprehensive general liability coverage, or the equivalent, including bodily injury and physical damage,
with a per occurrénce limit of US $1,000,000.00.

ARTICLE 8
FORCE MAJEURE

8.1 Event of Force Majeure.

Any failure by the Operator or the Owner to carry out any of its obligations under this Agreement will not be
deemed a breach of contract or default, other than obligations to pay monies due and payable pursuant to this
Agreement, if such fatlure is caused by an Event of Force Majeure, that Party having taken all appropriate
precautions, due care and reasonable alternative measures with the objective of avoiding such Failure and of
carrying out its obligations under this Agreement. If any activity is delayed, curtailed or prevented by an Event of
Force Majeure, then, anything in this Agreement to the contrary notwithstanding, the time for carrying out the
activity thereby affected and the term of this Agresment will each be extended for a period equal to the total of the
periods during which such causes.or their effects were operative, and for such further periods, if any, as are
necessary to make good the time lostas a result of such Event of Force Majeure,

8.2 Notice: Cooperation.

The Party whose ability to perform its obligations is affected by an Event of Force Majeure shall notify as soon as
practicable the other Party in writing, stating the cause, and the Parties shall endeavor to do-all reasonable acts and
things within their power to remove such cause, No Party 1s obligated to resolve or temminate any disagreement
with third parties, including labor disputes, except under conditions acceptable to it or pursuant to the final decision
of any arbitral, judicial or statutory agent having jurisdiction to finally resolve the disagreenient. As 10 labor
disputes, any Party may request the other Party to cooperate in a joint endeavor to alleviate any conflict which may
arise.
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ARTICLE 9
TERM AND TERMINATION

9.1 Term of Agreement.

This Agreement becomes effective as of the Effective Date apd, unless terminated by either Party pursuant to this
Article 9, will terminate upon the termination of the Equipment Purchase Agreement,

9.2 Termination by the Owner.

This Agreement may be terminated at any time by the Owner if the Operator breaches any of its material
obligations under this Agreement and Operator fails-to cure such breach within 90 days of the receipt of written
notice from the Qwner; provided that the exercise of any termination right to be effective must ocowr within 90
days after the Owner beconies aware that its termination right exists, The Operator will have the opportunity,
within 90 days of receiving notice of the event or breach fo cure the event or breach, or, if such event or breach is
not reasonably capable of being cured within such period, to submit to the Owner a plan (an "Operator Remedial
Plan") caleulated to cure such event or breach within an additional reasonable period of time. The Owner may
terminate this Agreement if, having commenced actions to cure the event or breach in accordance with an Operator
Remedial Plan, the Operator fails to pursue such actions diligently or is unable to effect a curg within the period
contemplated in the Operator Remedial Plan; provided that if the existence of such event or breach is disputed,
such termination may occur only following resolution of the dispute regarding the existence or non-existence of a
breach. The Date of Termination shall be the date that all conditions and contingencies to termination have been
satisfied and the Owner is entitled to terminate this Agreement.

9.3 Termination by the Operator.

This Agreement may be terminated at any time by the Operator if the Owner breaches any of its material
obligations under this Agreement, and Owner fails to cure such breach within 90 days of the receipt of written
notice from Operator, The Operator shall have the right to immediately suspend performance hereunder in the
event of any such default, until the same is cured by the Owner, and the Owner shall have no rights against the
Operator in respect.of such suspension until the time of such cure. Additionally, the Operator may terminate this
Agreement if any change in ownership results in the Operator no longer being an Affiliate of the Owner. The
exercise of any termination right to be effective must octiirwithin 90 days after the Opérator becomes aware that
its termination right exists. The Date of Termination shall be the date that all conditions and contingencies to
termination have been satisfied and the Operator is entitled to terminate this Agreement.

9.4 Traunsition to New Operator.

In the event of any termination under Section 9.2, the Owner may request that the Operator continue to maintaina
sufficient number of local and expatriate employees to assist in fraining a replacement operator and to perform such
other transition work as the Owner may reasonably request, and the Operator shall comply with any such request
for a period not to exceed three months.

ARTICLE 10

LIMITATIONS OF LIABILITY

7i9
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Neither of the parties shall have liability for consequential damages to the otherarising out of this agreement or the
transactions; events of oceurreénces related thereto and each hereby waives any and all such ¢laims for
consequential damages against the.other.

ARTICLE 11
CONSULTATION AND ARBITRATION

11.1 Arbitration.

o If any Dispute arising out.of this Agreement cannot be resolved by the Parties, then such Dispute shall be
resolved by binding arbitration pursuant to the Commercial Arbitration Rules of the American Arbitration
Association, The arbitration shall be the sole and exelusive forum for resolution of such Dispute, and the
award rendered shall be final and binding. Judgment on the award rendered may be entered inany court
having jurisdigtion thereof.

s The arbitration shall be conducted in the English and shall be held in Salt Lake City, Utah.

» Any award of the arbitrator(s) (i) shall be in writing, (ii) shall state the reasons upon which such award is
based and {iiiy may include an award of costs, including reasonable attorneys fees and disbursements.

¢ The arbitrators shall have no authority to award consequential damages or punitive damages orany other
damages not measured by the prevailing Partys actual direct damages, and the arbitrators may not, in any
event, make any ruling, finding or award that does not conform to the term and conditions of this
Agreement.

s Any Party may make an application to the arbitrators seeking injurictive relief to maintain the status quo
until such time as the arbifration award 1is rendered or the dispute, controversy or ¢lainy is otherwise
resolved. Any Party may also:apply to any court having jurisdiction and seek injunctive relief in order to
mahbitain the status gue until such time-as the arbitration award is rendered or the dispute, controversy or
claim is-otherwise resolved, In the course of resolving Disputes, to the extent practicable, the Parties shall
continue to perform the terms and conditions of this Agreement that are not in dispute.

ARTICLE 12

REPRESENTATIONS AND WARRANTIES

12.1 By the Owner.

In order to induce the Operator to enter info this Agreement the Owner makes the following representations and
warranties ag of the date hereof, which survive the execution and delivery hereof:

= the Owner is an individual having all requisite power and authority to enter into and perform this
Agreement;

¢ the execution, delivery and performance of this Agreement (i) have been duly authorized by all necessary
actions on the part.of the Owner, and (i) will not result in any violation of or conflict with or constitute a
default under any provision of applicable law or of any judgment, decree or order of a court or
Governmental Instrumentality applicable to the Owner or any material agreement or other instrument to
which the Owner is a party or by which it is bound, including the Energy Sales Contract; and

¢ this Agreement constifutes a valid and binding obligation of the Owner. |

12.2 By the Operator,
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In order to induce the Owner to enter info this Agreement, the Operator makes the following representations and
warranties as of the date hereof, which survive the execution and delivery hereof:

= it isa corporation duly organized, validly existing and in good standing under the laws of the State of
Nevada and has all requisite corporate power and authority to enter into and perform this Agreement;

e the execution, delivery and performance of this Agreement (i) have been duly authorized by all necessary
corporate action on its part and (if) will not result in any violation of or conflict with ov constitute a default
under-any provision of applicable law or its charter or by-laws orany judgment, decree or order applicable
to it or any material agreement or other instrument to'which it is a party or by which itis bound; and

o this Agreement constitutes a valid and binding obligation of the Operator.

ARTICLE 13 MISCELLANEOUS

13.1 Governing Law,

This Agreement is governed by and construed in accordance with the laws of the State of Utah, United States of
America.

Signature

IP Digital Signal: 24.10.154.142
Seller

By: Neldon Jehnson - RaPower-3
Neldon Johnson - Director -

Signature
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OPERATION AND MAINTENANCE AGREEMENT

Alternative Enevey Systems

This Operation and Maintenance Agreement (the “Agreement”) is entered into this day

12192011 1:04:52 PM (4he “Effective Date”) by and between LIB, LLC (the "Operator’), a Nevada
Limited Liability Company with principal offices at 3838 Raymert Drive, Suite #10, Las Vegas, Neyada
39121, and FPRESTON OLSEN S .
whose  address  is 957 Bryanston Cy Murray, UT. 123456 (the
“Owner').

RECITALS

WHEREAS pursuant to an Equipment Purchase Agreement (the “Purchase Agreement”) between the
Owner and RaPower-3, LLC (“RaPower™), a copy of which is attached as Attachment A, the Owner has
purchased cerfain solar thermal energy equipment which consists of 7

(the “Nmnber of Owner’s Alternative Energy Systems”) Alternative Energy Systems (the “Ovwner’s
Alterpative Energy Systems”) which are particularly described in the Purchase Agreement that will be
installed at a Power Plant and/or other facilities hereafter associated therewith (collectively, the "Project™)
at a location designated by the Equipment Purchase Agresment (the “Installation Site™),

WHEREAS, the Owner desires to yent to Operator and Operator desires io rent from Owner, the Owner’s
Alernate Boergy Systems.

WHERFEAS, the Owner desires to confract with the Operator for Operator to provide operation 4nd
maintenance servioes {n respect of the Project.

WHEREAS, the Operator, at the Operator’s sale discretion, may also be operating and malntaining solar
thermal energy equipment other than the Alternative Energy System of the Owner, at the Installation Site.

WHEREAS, the Operator is willing to provide such services on the ferms and conditions set forth in this
Agreement. ‘

NOW, THERLFORE, in consideration of the mutnal covenants and agreements hersinafter set forth and ’
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“for other good and valuable consideration, the receipt and sufficicncy of which are hereby acknowledged,
the Parties agree as follows: E

ARTICLE 1
DEFINITIONS
1.1 Alternative Bnerey System. Solar snergy concentrator system.

1.2 Imbedded Definitions. The definitions of other key terms are as stated in the text of this Agreement.

ARTICLE 2
OPERATOR SCOPE OF WORK

2.1 Appointment,

The Owner appoints the Operator and the Operator accepts the appointment to perform the following
services subject to and in accordance with the provisions of this Agreement (collectively, the "Work"):

2.1.1 Routine O&M Services;
2.12 Additional Services; and
2.1.3 Transition Services.

2.2 Effective Date,

The Operator shall begin performing the Work on the date the Owner’s Alternative Energy Systems are
installed at the Installation Site {(the "Effective Date™).

2.3 Operation and Maintenance Services.
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The Operator will perform the Work in accordance with the standard of a reasonable and prudent operator
in the siate wherein the Installation Site is located and in compliance with the Safety and Operating
Guidelines (“Guidetines™) provided by RaPower to Operator, except to the extent that a reasonable and
prudent operator would be nnable, or would be hindered in its ability, o perform such obligations, Operator
and Owner agree that RaPower may modify or amend the Guidelines from time 1o time in the sole
discretion of RaPower. The Guidelines, as amended and modified hereafter in the sole discretion of
RalPower, are hereby incorporated by reference into this Agreement and Operator and Owner hersby agree
to be bound thereby.

ity Fi

2.4 Appointment of Liaison. ‘

The Operator may appoint a representative who will represent the Operator under this Apreement and be
responsible for receiving approvals or instructions from the Ownper that may be required frond time to time.
The Owner shall be entitled fo rely on the actions of such yepresentative for the purpeses of this Agreament,

2.5 Governmental Approvals.

The Operator shall apply for and use reasonable efforts to obtain and maintain all Governmental Approvals
that are required to be in the Operator's name and that are necessary for the Operator to perform its
obligations under this Agreement, The Operator shall assist the Owner; to the extent reasonably necessary,
in obtaining Governmental Approvals that the Owner is required to obtain pursuant to Article 3.

2.6 Work Force.

The Operator is responsible Tor hiring, employing, training and managing; and additionally, in respect of
employess employed by Affiliates of the Operator, oversesing the work force mecessary to opmate
. mainiain and repair the Project in accordance with this Agreement.

2.7 Aceess.
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The Operator shall at all times provide access to the areas of the Project to the designated representatives of
the Owner, provided that such access is In compliance with the Equipment Purchase Agreement and is
coordinated with the Operator to enswre that it does pot woreasonably infersupt ot interfere with the
performance of the Work or the safe operation of the Project and is at the sole risk and expense of the
Owner, as applicable. '

2.8 Legal Requirements.
The Dperator shall comply in all material respests with all applicable law i the performance of the Work.
2.9 Property Tax.
The Operator shall comply with and pay all property tax on the Alternate Energy Systems.
ARTICLE 3
OWNER SCOPE OF RESPONSIBILITIES

3.1 Deliverv of the Project.

Once this Agreement becomes effective, the Owner. shall grant the Operalor and its designated and
identified Affiliates, emplovees, agents and representatives, access to the Installation Site and the Project,
as are niecessary or desirable Tor the Operator to- catry out the Weork and to comply with the Operator's
obligations hereunder, :

32 Appointmentof Liaison.

The Owner may appoint a representative who will represent the Owner under this Agreement and be
responsible for giving approvals or tnstructions to the Operator that may be required from time to time. The
Operator shall be entitled to rely on the approvals or Instructions of such representative,

3.3 Governmental Approvals,

The Owner shall apply for and use reasonable efforts to obtain and maintain all Governmental Approvals
that are required to be in the Owner's name aud that ate necessary for the Owner to perform its obligations
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'POWER.Z

under this Agreement. The Owner shall assist the Operator; to the extent reasonably neceésmy, in obtaining
Governrnental Approvals that the Operator is required to obtain pursuant to Article 2.

3.4 Compliance with Applicable Law,

The Owner shall comply in all material respects with all applicable law in connection with the performance
of this Agreement.

ARTICLE 4
SAFETY AND OPERATING GUIDELINES

4.1 Safetv and Ogeraﬁnﬁ; Guidelines.

Pursuant to the Equipment Purchase Agreement between the Owner and RaPower, RaPower has provided
Safety and Operating Guidelines (*Guidelings™ for operating and maintaining the Project, which
Guidelines include but are not limited to a deseription of the services to be provided by Operator to Owner.
The services are categorized by the Guidelings into Routine O&M Services, Additional Services, and
Transition Services. The Guidelines written aund set forth by RaPower are subject fo modification or
amendment by RaPower without prior notice, in the sole discretion of RaPower. Operator shall perform the
Work in accordanes with and in full compliznge with the Guidslines, as modified or amended by RaPower
from time to time, which Guidelines are incorporated by reference info this Agresment.

-

4,2 Health, Environmental and Safety Standards.

The Operator agrees that the Project shall be operated in compliance with all applicable laws and with the
OSHA Standards and that the Operator shall niot be obligated to perform the Work In & manmer that doss
not meet the OSHA Standards or that would violate applicable law.

ARTICLE 5

COMPENSATION AND PAYMENT

5.1 Owner’s Alternative Energy System(s) Production,
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In consideration for the performance by Opetator of the services set forth in this Agreement, from the
Efteotive Date of this Agreement until the Date of Termination of this Agreement as provided below, as for
so long as Operator is in possession and control of the Project, Operator shall be entitled to receive all
revenue from the use or sale of thermal energy or electric power generating using the Alternative Energy
Systemns,

5.2 Rental payment.

Once the Owner’s Alternative Encrgy System(s) are installed and producing revenue, then at the ond of
each quanter # rental payment will be due and owing from Operator to Owner. The Opexaml shall send to
Owner, on a quarterly basis, the rental payment by check or wire transfer to an account specified by Owner.
The rental payment from Operator to Owner will culminate info an annual payment equal to $150 (One
Hundred Fifty Dollars) per Alismative Encrgy System. All Payments shall be in dollars unless otherwise
agreed. Bach Payment shall be delivered to Owner within thirty calendar days following the end of the
guarter,

5.3 Late Pavments.

Late payments under this Agreement shall bear interest at a rate caleulated from day to day on the basis of a
360 day year equal to one percent per annum above the Discount Rate. The payment of interest shall not
exouse of cure any late payment hereunder.

5.4 Eease of Struetural Components

Operator will provide a structure that holds the Owner’s Altemative Energy Systemé ghil o recelver to
collect the energy from the Owner’s Alternative Energy Systems. The Operator hag agreed to lease spacs
on the stueture to the Ovwner , 2t 81.00 per vear per Alternative Energy System for ninety-nine years or
until the Ohwner of the Allemative Energy Systems chooses to move the Alternative Energy Systenis to
another location.

ARTICLE 6
INDEMNIFICATION
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POWER 2.

6.3 Scope of Imicmniﬁcatiun.

- (&) The Owner shall indemnify, defend and hold harmiess the Operator, its Affiliates and ifs and
their respective directors, officers, employees and agents ("Operator Indemnified Persons") from and
against any liability, loss, damage, claim, cost, charge or expense of any kind or natire, inchiding
reasonable attorneys’ fees, expenses and other costs of litigation (collectively, "Damages™) incurred by any
Operator Indemnified Person in connection with (i) injury to-or death of any person or damage to propeity
(including the Projeet and any facilities velated to the Project) and (il) any claims by third parties, in each
case, as a result of or otherwise relating to (A) the breach by the Owner of any of its obligations under this
Agresment, (B) the gross negligence or willful miisconduct of the Owner, its Affiliates and its and their
respeetive directors, officers, employees and agents, or {C) the Project; provided that the Owner shall not be
linble to indemnify any such Operator Indemnified Person for any Damages to the extent that such
Damages are lo bedndemnified by the Operator pursuant to Section 6.1(b)(il} or are the result of the gross
negligence or willfizl misconduet of the Operator o1, in respect ol any such Operator Indemnified-Person,
suich Opsrator Indemnified Person.

(b} Subject to the limitefion of Hability under Avticle 10, the Operator shall indemnify, defend and
hold harmless the Owner, its Affiliates and its and thelr respective directors, officers, employses and agents
("Owner Indemnified Persons") from and against any Damages incurred by any Owner indemupified
Person in connection with (i) injury to or death of any person or damage fo property {including the Project
and any facilifies velated 1o the Project} and (if) any claims by third parties, In each case, a5 & result of (A)
the breach by the Operator of any of its abligations under this Agreement or {B) the gross nagligence or
willful misconduet of the Operator, Ity Affiliates and s and their respective directers, officers, employees
and agents; provided that the Operator shall not be lable to indemupify any stich Owner Indemnifisd Person
to the extent Damages are the result of the gross negligence or willful miseenduct of the Owner or any such
Owner Indenmified Person or the breach by the Owner of any of its obligations under this Agreement.

6.2 Limitation of Liability.

The limitation of liability under Articls 10 shall not apply to or include the amount of insurance proceeds
received by the Operator under insurance obtained in accordance with this Agreement other than insurance
obtained and paid by the Operator unless the amount paid by the Operator is reimbursed by the Owner
“hereunder,
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6.3 No Effect on Insurers.

The provisions of this Article 6 will not be construed to relieve any insurer of its obligations to pay any
insurance claims in accordance with the provisions of any valid insurance Policy.

6.4 Gross Nesligence,
Mo Party shall have iis Habifity limited hereunder for its own gross negligence or willfiul misonduct.
6.5 Sarvival.
The Parties' obligations under this Asticle § survive any termination of this A greement.
ARTICLE 7
INSURANCE

7.1 Insurance Beguired of the Operator.

The Operator shall procure and maintain the insurance lsted below:
{2y Workers' compensation insurance, or the equivalent, as required by law,

(b} - Comprehensive general liability coverage, or the equivalent, inclading bodily injury and physical
damage, with a peroccurrence Himit of US§1,000,000.00.

ARTICIE 8
FORCE MAJEURE

8.3 Event of Force Maieuve.

Any failure by the Operator or the Owaer to camry out any of ifs obligations under this Agreement will not
be deemed a breach of contract or default, other than obligations to pay monies dug and payable pursuant to
this Agreement, if such failwe is caused by an Bvent of Ferce Majeure, that Patly having taken ail
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appropriate precautions, due care and reasonable alternative measures with the objective of avoiding such
failure and of carrying out its obligations under this Agreement. If any activity is delayed, curtailed or
prevented by an Event of Force Majeure, then, anything in this Agreement to the contrary notwithstanding,
the time for carrving out the activity thereby affected and the term of this Agreement will each be extended
for a period equal to the total of the perfods during which such causes or their effects were operative, and
for such further periods, if any, as are necessary to make good the time lost as a result of such Event of
Force Majeure.

8.2 Notice; Cooperation,

The Party whose ability to perform its obligations is affected by an Event of Force Majeure shall notify as
soon a5 practicable the other Party in writing, stating the cause, and the Parties shall endeavor o do all
reasonable acts and things within their power to remove such cause. No Party is-obligated to resolve or
terminate any disagreement with third parties, including labor disputes, except under conditions acceptable
to it or pursuant to the final decision of any arbitral, judicial or statutory agent having jurisdiction to finally
resolve the disagreement. As to labor disputes, any Parly may request the other Party fo cooperate in a joint
endeavor to alleviate any condlict which may avise '

ARTICLE 9
TERM AND TERMINATION

9.1 Term of Agveentent.

This Agresment becomes effective as of the Effective Date and, unless terminated by either Party pursnant
to this Article 9, will terminate upen the termination of the Equipment Purchase Agreement.

9.2 Termipation by the Owner.

This Agreement may be terminated at any thme by the Owner if the Operator breaches any of its material
obligations under this Agreement and Operator fails to cure such breach within 90 days of the receipt of
written notice from the Owner; provided that the exercise of any texmination right to be effective must
occur within 99 days after the Owner becomes aware that its termination right exists. The Operator will
have the opportunity, within 90 days of receiving notice of the event or breach to cure the svent or breach,
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or, if such event or breach is not reasonably capable of being cured within such petiod, to submit to the
Owner a plan (an "Operator Remedial Plan’) caleulated to cure such event or breach within an additional
reasonable period of time. The Owner may terminate this Agreement if, having commenced actions to cure
the event or breach in accordance with an Operator Remedial Plan, the Operator fails to pursue such actions
diligently or is unable to effect a cure within the period contemplated in the Operator Remedial Plan;
provided that if the existence of such event or breach is disputed, such termination may ecour only
following resolution of the dispute regarding the existence or non-existence of a breach. The Date of
Termination shall be the date that all conditions and contingencies to teumination have been satisfied and
the Owner is entitled to terminate this Agrecment.

9.3 Termination by the Operator.

This Agreement may be terminated at any time by the Operator if the Owner breaches any of its material
obligations under this Agreement, and Owner fails to cure such breach within 90 days of the receipt of
wyitten notice from Operator. The Operator shall bave the right to immediately suspend petformance
hereunder in the event of any such default, witil the same is cured by the Owner, and the Owner shall have
no rights against the Operator in respect of such suspension until the time of such cure. Additionally, the
Operator may terminate this Agteement if any change in owuership results in the Operator no longer being
an Affiliste of the Owner. The exercise of any termination right to be effective must occur within 90 days
after the Operator becomes aware that its termination right exists. The Date of Tetmination shall be the date
that all conditions and contingenciss to termination have been satisfied and the Operator is entitled to
{erminatethis Agresment.

9.4 Transition {o New Operater,

In the event of any termination under Section 9.2, the Owner may request that the Operator continue o
maintain a sufficient number of local and expatriate employees to assist in training a replacement operator
and to perform such other transition work as the Owner may reasonably request, and the Operator shall
comply with any such request for a period not to exceed three months.

ARTICLE 10 ’ .
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LIMITATIONS OF TIABILITY

Neither of the parties shall have liability for consequential damages to the ather arising out of this
agreement or the transactions, events or ocourrences related thereto and each hereby waives any and all
such ¢laims for consequential damages against the other.

ARTICLE 11
CONSULTATION AND ARBITRATION
11.1 Arbitration.

{a)  Ifany Dispute atising ouf of this Agreement cannot be resolved by the Partigs, then such Dispute
shall be resolved by binding arbiteation putsuant to the Commercial Arbitration Rules of the American
Arbitration Association, The arbitration shall be the sole and exclusive forum for resolution of such
Dispute, and the award rendered shall be final and binding, Judpment on the award rendered may be entered
in any cowrt having jurisdiction thereofl

(by  The arbitration shail be condusted in the English and shall be held in Sait Lake City, Utah.

(¢y  Any award of the arbitrator(s) (i) shall be in writing; (if) shall state the reasons upon which such
award is based and (il) may include an award of costs, including reasonable atforneys' fess and
disbursements, -

{d)  The abitrators shall have no authority to award consequential damages or punitive damages or
any other damages not measured by the prevailing Party's actual direct damages, and the arbitrators may
not, in any event, make any ruling, finding or award that does not conform 1o the term and conditions of
thiz Agreement.

{€) Any Party may make an application to the arbitrators seeking injunctive relief lo maintain the
status quo until such time as the arbifration award is rendered or the dispute, controvessy or claim is
otherwise resolved. Any Party may also apply to any court having jurisdiction and seek injunctive relief in
order to maintain the status quo until such time as the arbitration award is rendered or the dispute,
controversy or claim is otherwise resolved. In the course of resolving I}is'putes? to the extent practicable,
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the Parties shall continue to perform the terms and conditions of this Agreeroent that are not in dispute.

3

R
e
'.‘\~V

TR 9

ARTICLE 12
- p REPRESENTATIONS AND WARRANTIES
12.1 By the Owaer,

In order o induce the Operator to enter into this Agreement the Owner males the following representations
and warranties as of the date hereof, which survive the execution and delivery hereof:

(&)  the Owner is an individual baving all requisite power and authority to enter info and perform this
Agresmont;

{b)  theexecution, delivery and performance of this Agresment (i) have heen duly aathorized by all
necessary actions on the part of the Owner, and {ii) will not resulf in any violation of or conflict with or
sonstitute a default under any provision of applicable law or of any judgment, decres or order of a cowt or
Governmental Instrumentality applicabls to the Owner or sny material apreement or other Instrument to
which the Owner is 8 party or by which it is bound, inchiding the Energy Sales Contract; and

(¢} . this Agreement constitntes a valid and binding obligation of the Owner.

12.2 By the Operator,

In order to induce the Owner fo enter imto this Agreement, the Operator makes the following
representations and warranties as of the date hereof, which survive the execution and delivery hereofl

{a) itisacaorporation duly organized, validly existing and in good standing under the laws of the State
of Nevada and has all requisite corporate power and authority to enter into and perform this Agreement;

(b)  the execution, delivery and performance of this Agresment (i) have been duly anthorized by all
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necessary corporate action on its part and (i) will not result in any violation of or conflict with or constitute
a default under any provision of applicable law or its charter or by-laws or any judgment, decree or order
applicable to it or any material agreement or other instrument to which it is a party or by which it is bound;
and

(¢)  this Agreement constitutes a valid and binding obligation of the Operator.
ARTICLE 13
MISCELLANEOUS

13.1 Governing Law.

This Agreement is governed by and construed jn accordance with the laws of the State of Utah, United
States of America,
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PRESTON OLSEN

Signature

RaPower3 Windows Utility

1P Digital Signa

Seller

By: Neldon Johnson - RaPower-3

Meldon Johnson - Director - 127972631 1:04:52 7ML

Sighatura
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ExHIBIT C
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Name:
Address:
Address:

Date;
Dear Name:

This notification is to confirm that your solar lenses have been placed in service, for those that the 30%
down hag been paid in full. LTB,LLC has utilized solar energy from yoursolar panels for the purpose of
assisting IAS in research and development for both agricultural and municipal solar thermal waste heat
reclamation and multiple non-serial array concentrated photovoltaic receiver circuitry, among other
applications such as refinement of gearless dual-axis hydraulic tracking mechanisms and guick-release
panel stabilizers and connegctions, which gualify as commercial use of solar energy.

This letter is regarding the “Alternative Energy Systems” that you purchased from RaPower3 LLC.
RaPower3 put into service your equipment. ‘

{However for vour personal information, Section 103 Div. B Energy Credit {code Sec.48), "For projects
whose construction time is-expected fo equal or gxceed two years, the Credit may be claimed as is placed
in service.”)

We appreciate your business and look forward to the opporfunity to work with you to help selve our
nation’s erergy needs. If you have any questions yout may correspond with us at the below address.

Respectfully Yours,

Greg Shepard
Chief Director of Operations

RaPower-3, 2800 West 4000 S, Delta, Utah 84624
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EXHIBIT D

PLEX00651.0073



Case 2:15-cv-00828-DN-EJF Document 249-24 Filed 11/17/17 Page 74 of 135

R

Res Folenlial lax adoanduges,
Trear Potentia] RaPower-3 Customer,

To help you, as a taxpayer, understand the pessible b saving benefits of
purchasing energy equipment through RalPower-3, we kave assembled the following
mlormation so that you can consult with your own tax professionial about the potential

tax advantages ot entering e energy market by pwning Ralowor3 enerpy equipmernt,

With the purchase of Rapower-3 Energy Dguipiment, there are four possible ways

to reduce mx lebility:

s emergy credits;
¢ depreciation;
# T pgiate

= deductions and expenses.

Bepending on your sitvation, all four approaches may apply to vou. Tielow is a
discussion regardiig sach possible beneflt for vou to review with your own tax

professional and determine the applicability to wour own unique Hnancial situation.
I Energy eredit — Internal Revenue Code §§ 45 & 48

Through tax code, the Federal Gevernment has implemented several programs
o incentivize renewable enorgy projects. Oneg such program is found in IRC § 45 in
conjimction with IRC § 48 Simply stated the sections provide for a credit of 30% the
hasts (essentially the prrchase price) of energy equipment that iy placed in servico

during the taxable year. For energy equipment that has not been placed in service, such
s equipment stll being manufactured, a taxpayer can elect to take a portion of the
credit if the equipment is & Qualified Progress Expenditure Property ("UPEP'). QPEP is
property being construcled by or for the taxpayer and which (a) has a normal
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corstructon period of two years or more, and (b} itis reasonable to believe that the
proporty will qualify for the ensrgy credit (from 1RC § 48) once it is placed in service.

An owner of QPTIF may claim the 30% credit on: {a) the amount paid owards the
purchase (during the tax year) to another person for the construchon of QFEF, or {b) an
amount attributable o the porbion ot the QPEF that is completed (duritig the tax vear);
whichoweris less.

Detailed language of this Energy Credit can be found in the Unlited States Code,
Title 20, 48 45 through 48, Other consideralions may apply, so be sure W lalk o your tax

professional about how vou can personally qualify for this energy tax credit.
I Deprecintion

Depreciationis anannual income tax deduction that could allow an owner of
eTRIEY equipment to vecover the purchase cost The tax code acknowledges that hard
assots such as enirgy equipment wear ont and lose valug over times, Thus, depreciations
s anallowance that accrues over Bime for thewear and tear, deterioration, or
ubmolescence of the property. You can depreciate muost types 0f tengible property, such

s buildings, machinery, vehicles, and equipment.

10 be depreciable; the properly must meet all of the lollowing requivements: 1t
must be property you own; it must bo used in your business or income-producing
activity) it must have a determinable usehul lile; and i must be oxpected o last maorg

than one vear alter being placed in service

A taxpaver can starl clabming depreciation ol an asselas soan as his or her property
is placed v service. Property is placed inservice when # is ready and available fora
specific use, whether in a business activity, an income-producing activity; a tax-exempt
activity, or a porsonal activity. Thns docs not mean vou have to be using the property,
just that it is ready and available for its spocificuse,

If the equipment is ready and available for ANY income producing activity,
including leasing it out tor advertising purposes, the owner may start claiming
depreciation of the asset.

UL Section 179 Expenses
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&

A gqualitying taxpaver may beal Lhe cosls (such as malitenunce, u pkmm arnd
fe';a’ﬁifiﬁj {}i E’)i;‘r L3 i'l‘{TT' i'fl'ii‘,;";?? "3?("!_{?{' ﬁ"»f a5an E:”*».‘ STiEe ! u_‘fﬂ"ﬂlh‘r’" h“!t. "f Sy e 1”-‘t H; gy 1" t
placed in service, This is in additfon to cleiming the depreciation of the mmpw}:h as

o

isengged above.

I 20100, the Federal Covernment through the Small Business Jobs Act (5BJA }
increased the cap of Section 17% experses so hal certain business can claim up lo
SROL008 beginrdng inthe 2010 and 2017 tax years. To qualify for the section 179
deduction, your property must have been acquived for use in vour tradde or business,
Property vou acquive only for the priductnnm of income, such as nvestment property,
rental proporty (1 rerting property Is not your trade or business), and property that

produces royvaltivs, does not qualify,
IV, Deduchions and Losses

Solong as e laxpayer materially participates in o business activity, the taxpayver
may deduct the losses from such activity against invesiment income. Moreover, even if
the b baxpayer does nol materially participate, any losses imay be deducted i the taxpayer

has passive moome from other sources to offset the passive losses.

For ataxpayer o materially participate in a business acSvity, the paver must
work on a regular, confinuous and subslantial bagiz intha acts vity. LEC, § 469 (1)
lays anl several tests 10 determine material par itzu; alion and the tavpayver ondy has to

meet oneof the possible sequircments: The tests-are as (ollows:
A, The taxpayer does substantially all the werl in the activity,

b, The taxpayer works more than 10 hours i the activity during the vear and
ne one else works mare than the taxpaver.

The laxpaver works 500 hours or more during the vear i the activity,

3

d. Based on all of the facls and circumstances, the taxpayer participates in the
activity on s regular, conlinuous, and substantial basis during such vear. 'Uhis
test only applics if tho toxpayer works at least 100 hodrs in the activity, no
ane else works more houes than the taxpayer in the activity, and no ong else
recelves cotnpensation for managing the activity,

Stated simply, if vou do mpst of the work in the business using the RaPower-3
energy equipment, any losses agsociated with your business will be non-passive and
can be deducted without limitation,
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Cenerally any work you do in connection with your business will be considered
Paz’lﬁcipa:.im‘a. Inoa multdevel merkotin esbructure; participation would indude any
achivily foincrease the productivity of other individuals engazed in gales such as
recruiling, training, motivating and counseling such individuals, Other ways fo
participate in vour business would include mecting and counseling with the operator of
the equipment, negotiating sale and disteibotion of energy, reviewing productivity and
costs, among others,

W, Conclision

Right now, the governmient Is enacting programs geared to toster and encourage
development of energy sources. RaPower-3's cquipment cauld allow you fus enter the
energy marker and capitalize on those government incentives, 'This is only a briet
overview of some of the possibililies thal may be available f0 new owners of BaPower-3

CrIerEY equipment,

Although we have triad to casure vur information is sccurate and vschal, we are
notacting as your atterney and the above 18 offered to vou for informational parposes
only. We recormmend that vomn consult your own lawyer ad tax professional for

particularized assyrance that the information applies to vour sitmation.
Sincoraly,

Anderson Law Centor, PO

DISCLAIMER: Anderson Law Center, P.C. as an institutior or its aliorneys are not
offering vou advice on any personal income tax requirements or issues. The purpose of
this commurication for general information only and does not reprosent pursonal tax
advice either expresses or implied. You are encouraged to seek professiona! tax advice
tor personal or corporate income fax questinng and assistance,
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Tax Information

Fromy Tadd Asdersoen {lodd@deltaatinmey.com)

Sent: Maon 17/15/10 241 P
na don@izus.com; glendaejohnson@hatmail con

2 atrachments
Operation & Malnlenance Agresmentrook (1255 KB, Taxpayes Info.dow (596 K1)

Todd Anderson

SEIZ e
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EXHIBIT E
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KIRTON | MCCONKIE

MEMORANDUM

DATE: October 31,2012

TO: - SOLCO L LLC
At Neldon Johnson

FROM: Kenneth W. Birrell

SUBJECT:  Tax lssues Relating to Purchase of Solar Lenses

INTRODUCTION

This memorandum is in response to your request for our analysis of certain tax
consequences for the buyers (the “Buvers”) of solar lenses from SOLCO, I, LLC (the “Seller™)
based on factual circumstances that are substantially similar in all material respects to the Facts
{as such term is defined below). Please note that the analysis in this memorandum is based upon
the existing provisions of the Internal Revenue Code of 1986, as amended (the “Code™) and
regulations thereunder (including final, temporary and proposed) and upon cwrrent Internal
Revenue Service (“Service™) published rulings and existing court decisions, any of which could
be changed gt any time. Any such changes may be retroactive and could significantly modify the
analysis set forth herein. Similarly, any change in the Facts or the assumptions stated below,
upon which our analysis is based, could modify our conclusions.

EXECUTIVE SUMMARY

The solar lenses that Buyers purchase from Seller (the “Solar Lenses™) will qualify as
*energy property” that is eligible for the energy tax credit under Code Section 48, For purposes
of calculating the energy credit, the basis of each Solar Lens will be Three Thousand Five
Hundred Dollars ($3.500) and the energy percentage will be thirty percent (30%) so long as the
energy credit is claimed prior to Januvary 1, 2017 (and will be ten percent (10%) if claimed after
that date). Buvers will be able to claim the energy credit in the year that the Solar Lenses are
placed into service. The Solar Lenses will be eligible for depreciation under Code Section 168(a)
as 3-year property.

FACTUAL BACKGROUND
The Solar Lenses will be purchased by Buyers that are (i} corporations or limited liability

companies organized in the United States, (ii) neither tax-exempt nor governmental entities and
(iii) taxed as subchapter C corporations for federal income tax purposes. The Solar Lenses will
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be purchased pursuant to a Solar Lenses Purchase Agreement that is substantially similar to the
agreement set forth in Exhibit A hereto (the “Purchase Agreement™). The Solar Lenses were
manufactured by International Automated Systems or one of its affiliates and consist of thin~film
solar lenses that focus the sun’s energy, which energy is collected and transmitted to produce
heated steam for power generation and other uses. The Treasury Department has made a grant
under Section 1603 of the American Recovery & Reinvestment Act of 2009 with respect to the
same model of solar lenses as the Solar Lenses and related equipment, which grant required a
finding by the Treasury Department that such solar lenses and related equipment constituted
property described in Code Section 48(a)(3)(A)(1) or (ii).

According to the Purchase Agreement, the purchase price (“Purchase Price™) for each
Solar Lens shall be Three Thousand Five Hundred Dollars ($3,500). Buyer shall pay thirty
percent (30%) of the Purchase Price upon execution of the Purchase Agreement and provide
Seller with a Promissory Note that is substantially similar to the promissory note set forth in
Exhibit B hereto (the “Promissory Note™) for the remaining balance of the Purchase Price. The
Promissory Note provides for payment of the remaining balance of the Purchase Price in
substantially equal annual instaliment payments over a period of thirty (30) vears (the
“Installment Payments”) with interest at a rate equal to the long-term applicable federal rate
determined in accordance with Code Section 1274 as such rate is in effect for the month in which
the Solar Lenses are acquired.

All of the Solar Lenses will be new at the time of their purchase by the Buyer. No person
will have put the Solar Lenses to any type of use prior to the Buyer’s purchase of the Solar
Lenses. Mo person will have claimed any credits under Code Section 45 or 48 or received a
Section 1603 grant with respect to the Solar Lenses prior to the Buyer’s purchase of the Solar
Lenses. All of the Solar Lenses will be installed at projects located within the United States.

The Buyer will enter into an Operation and Maintenance Agreement that is substantially
similar to the agreement attached hereto as Exhibit C (the “O&M Agreement”) with LTB, LLC,
a Nevada limited liability company (the “Operator”) to oversee the operation and maintenance of
the Selar Lenses. The Operator is a for-profit commercial enterprise that is not related to ecither
Buyer or Seller through common ownership. The Operator will also lease from Seller or an
affiliate of Seller the towers in which the Solar Lenses will be installed, receivers to collect the
energy from the Solar Lenses and certain other equipment relating thereto. The Operator shall be
responsible for performing the services described in the O&M Agreement, including the
collection of all income generated from the operation of the Solar Lenses, including any revenue
generated from the use or sale of thermal energy or electric power generated using the Solar
Lenses (the “Gross Revenue”). As compensation for its services, the Operator shall be entitled
to retain an amount equal to the Gross Revenue minus an anoual rental payment as set forth in
the O&M Agreement (the “Rental Payment”™). The Rental Payment shall be a fixed amount and
shall not be a function of the net profits generated by the Solar Lenses.

The Purchase Agreement, Promissory Note and O&M Agreement are referred to herein
as the “Transaction Documents.” The factual matters set forth above along with the Transaction
Documents shall be referred to collectively herein as the “Facts.”

EXPLANATION OF THE LAW AND APPLICATION OF THE FACTS TO THE LAW
L Salevs. Lease

Tax Issues Relating to Purchase of Solar Lenses
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The Buyer’s tax treatment with respect to the Solar Lenses depends in part upon whether
the overall transaction constitutes a sales transaction in which the Buyer becomes and remains
the owner of the Solar Lenses for tax purposes and therefore is the party entitled to claim the
energy tax credits and depreciation deductions relating to the Solar Lenses. Although there is no
bright-line test for determining whether a transaction constitutes a sale or a lease for tax
purposes, the Service and the courts have developed various factors that they use to guide this
determination. For example, in Rev. Rul 55-540 the Service stated that the determination of
whether a transaction constitutes a sale or a lease “depends upon the intent of the parties as
evidenced by the provisions of the agreement, read in light of the facts and circumstances
existing at the time the agresment was executed.” The Service noted that although “no single
test, or any special combination of tests, is absolutely determinative,” it provided a list of several
conditions that, if present, “in the absence of compelling persuasive factors of contrary
implication [evidence] an intent warranting treatment of a transaction for tax purposes as a
purchase and sale rather than as a lease or rental agreement.”

One of the conditions indicating a sale is that “[p]ortions of the periodic payments are
made specifically applicable to an equity to be acquired by the lessee.” Rev. Rul. 55-540, citing
Truman Bowen v. Commissioner, 12 T.C. 446, acquiescence, C.B. 1951-2. The Purchase
Agreement specifies that the Promissory Note represents payment of the Purchase Price that
remains due after receipt of the Down Payment. Conversely, no part of the Rental Payment due
under the O&M Agreement is specifically applicable to the Operator acquiring an equity interest
inthe Bolar Lenses since the parties do niot anticipate the Operator ever acquiring such an equity
interest.

Another and related condition indicating a sale is that “[sjome portion of the periodic
payments is specifically designated as interest or is otherwise readily recognizable as the
equivalent of interest.” Rev. Rul 55-540, citing Judson Millsv. Commissioner, 11 T.C. 25,
acquiescence, C.B, 1949-1. As noted above, the Purchase Agreement and PromissoryNote
specifically designate a portion of the Installment Payments as interest, but there is no
corresponding specific designation of interest within the O&M Agreement. Moreover, no
portion of the Rental Payments appear to be readily recognizable as the equivalent of interest.

A third condition indicating a sale is that “[t}he lessee will acquire title upon the payment
of a stated amount of ‘rentals” which under the contract he is required to make.” Rev. Rul. 55-
540, citing Hervey v. Rhode Island Locomeotive Works, 93 U.S. 664 (1876); Taft v.
Commissioner, 27 B.T.A. 808 Trupam Bowen v. Commissioner, 12 T.C. 4486, acquiescence,
€.B.1951-2, Underthe terms of the Purchase Agreement and the O&M Agreement, the Buyer
will receive title to the Solar Lenses from Seller and not pass that title to the Operator under any
conditions. Therefore, the Buyer will hold fitle to the Solar Lenses throughout the term of both
agreements.

In general, courts look to whether the benefits and burdens of ownership have passed to
the purported buyer/lessor when determining how to classify sale-leaseback transactions for tax
purposes. One important factor has been whether the buyer-lessor truly had an economic
investment that would be meaningful if it abandoned the property. For example, in Frank Lyon
Co v. United States, 435 U.S. 561 (1978), a key factor in the Supreme Court’s decision to uphold
a sale-leaseback transaction was the substantial economic investment made by the buyer/lessor.
The buyer/lessor purchased a building for $7.64 million with a $500,000 down payment
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{representing 6.5% of the purchase price) and took out a mortgage for the remaining purchase
price. The buyer/lessor then leased the building back to the seller/lessee with the annual rent
exactly equal to the buyer/lessor’s annual mortgage payments. The seller/lessee had options to
purchase the building at various times at a price equal to the sum of the unpaid mortgage plus the
buyer/lessor’s $300.000 plus 6% interest. The Supreme Court’s decision to uphold the sale-
leaseback transaction was based in large measure the significance of the buyer/lessor’s economic
investment, with the court finding that the buyer/lessor’s financial position was substantially
affected due to the $500,000 investment and long-term debt and the buyer/lessor was exposed to
real and substantial risk. Conversely, sale-leaseback transactions that have not been upheld by
the courts typically involve minor down payments, nonrecourse financing and inflated sales
prices. See e.g., Franklin Estate v. Commissioner, 64 T.C. 752 (1975), aff 'd. 544 F.2d 1045 (9th
Cir. 1976). Here, the Buyer will make a substantial economic investment in the Solar Lenses.
For example, the Buyer’s down payment is thirty percent (30%) of the Purchase Price, nearly
five times as large as the down payment in Frank Lyon, and the financing on the remainder of
the Purchase Price is fully recourse.

Another important factor for the courts is the existence of repurchase options at favorable
prices, which indicate that the sellor/lessee has not truly relinquished its interest in the property.
See e.g., Sowerby v. Commissioner, 47 T.C.M. 897 (1984). Here, neither the Seller nor the
Operator will have an option to purchase the Solar Lenses at any price, let alone a favorable
price.

Another important factor for the courts has been the relative cash flows, such as
situations where the rental income stream is tailored to match the debt payments without any
significant positive cash flow for the buyer/lessor. See e.g., Larsenv. Commissioner, 89 T.C.
1229 (1987). Here, it is anticipated that the annual revenue stream (from the Rental Payments)
will be substantially greater than the annual debt payments (the Installment Pavments), which
means that the Buyer should have substantial positive cash flows,

Finally, the Purchase Agreement provides that all parties shall, for tax purposes, report
the transactions provided forin the Purchase Agreement and O&M Agreement as a sale of the
Solar Lenses to the Buyer followed by a thirty (30) year operating lease of the Solar Lenses to
the Operator. Thus, the parties clearly intend for the transactions to constitute a sale of the lenses
to Buyer with the Buyer bearing the economic benefits and burdens of ownership of the Solar
Lenses. Given the substantial economic investment being made by the Buyer, the specific
designation of principal and interest payments by the Buyer to Selller and no such designation of
with respect to payments by the Operator to the Buyer, the fact that the Buyer will have title to
the Solar Lenses, the fact that neither the Seller nor the Operator will have an option to acquire
the Solar Lenses from the Buyer and the fact that the Buyer will recognize substantial positive
cash flow from the Solar Lenses, we believe that the transactions should be treated as a sale of
the Solar Lenses to Buyer for tax purposes. Accordingly, the Buyer should be the person entitled
to claim the energy credit and depreciation deductions relating to the Solar Lenses.

L. Energy Tax Credit

Code Section 38 provides as a credit against a taxpayer’s federal income taxes an amount
equal to various credits, including “the investment credit determined under section 46.” Code
Section 46 defines the investment credit as the sum of various credits, including “the energy
credit.” Code Section 48(a) provides that, subject to certain exceptions not applicable to the
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Solar Lenses, that “the energy eredit for any taxable yeat is the energy percentage of the basis of
each energy property placed in service during such taxable year”

A, Energy Property

Code Sections 48(a)(3) and 50(b) contain six (6} requirements that property must satisfy
in order to qualify as “energy property. ” As summarized below, the Solar Lenses satisfy each of
these requirements.

1. Solar Energy Property

First, the property must consist of property described in Code Section 48(a)(3)(A).
Ameng the types of property described therein is “equipment which uses solar energy to generate
electricity, to heat or cool {or provide hot water for use in) a structure, or to provide solar process
heat, excepting property used to generate energy for the purposes of heating a swimming pool”
Code Section 48(a)3)(AX1D). Such solar energy property includes equipment and materials, as
well as parts related to the function of that equipment, that use solar energy directly to perform
these functions, generally through the use of equipment such as eoltectors {to absorb sunlight and
create hot liquids or air), storage tanks (to store hot liquids), rockbeds (to store hot air),
theremostats (to activate pumps or fans that circulate the hot liquids or ait) and heat exchangers
{to utilize hot liquids or air to create hot air or water). See Treas. Reg. Section 1.48-9(d)(1).
Solar energy property includes equipment that uses solar energy to generate electricity, -and
includes storage devices, power conditioning equipment, transfer equipment, and parts related to
the functions of those items, which are part of the process involving the transformation of
sunlight into electricity through the use of such devices as solar cells or other collectors so long
as such equipment is used up to (but not including) the state that transmiis or uses electricity.
See Treas. Reg. Section 1.48-9(d)(3). Equipment that uses solar energy beyond the distribution
stage is eligible only if specially adapted to use solar energy. See Treas. Reg. Section 1.48-

H(d)(S).

It is not necessary for solar enetgy property to comprise a completely functional solar
system in order to qualify for the energy credit. In Cooper v. Commissioner, 88 T.C. 84 (1987),
the Tax Court held that property within the meaning of Code Section 48(a)(3)}(A)(i) is any
equipment that uses solar energy to generate electricity, to heat, cool, or provide hot water for
use in a structure, or to provide solar process heat, and includes parts solely related to the
functioning of such equipment; the court found that an incomplete system made up of qualifying
parts, such as collectors, storage tanks, thermostats, heat exchangers, etc. can qualify for the
credit.

The Solar Lenses will be capable of using solar energy to generate electricity and/or solar
process heat once they have been properly installed in a tower and otherwise incorporated into a
larger solar energy system. As explained by the Tax Court in Cooper v. Commissioner, 88 T.C.
84 (1987), the fact that the Solar Lenses must be installed and incorporated into a larger solar
energy system does not prevent them from qualifying as energy property. Finally, it is our
understanding that the Solar Lenses will not be used for the purposes of heating a swimming
pool except to the extent that electricity generated by the Solar Lenses is sold to an end-user who
uses such electricity to heat a swimming pool. Therefore, the Solar Lenses are described in Code
Section 48(a)(3)(AXi) and thereby satisfy this first requirement to being classified as energy

property.
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2. Acquisition and Original Use

Second, the Property must either be (i) constructed, reconstructed or erected by the
taxpayer or (ii) acquired by the taxpayer if the original use of such property commences with the
taxpayer. Code Section 48(a)(3)(B). Treas. Reg. Section 1.48-2(b)(6) provides that property is
deemed to be acquired when reduced to physical possession or control. Treas. Reg. Section
1.48-2(b)(7) provides that original use means the first use to which the property is put, whether
or not such use corresponds to the use of such property by the taxpayer.

The Buyer will not construct, reconstruct or erect any of the Solar Lenses itself.
However, the Buyer will acquire control of the Solar Lenses pursuant to the terms of the
Purchase Agreement. Therefore, the Buyer will have acquired all of the Solar Lenses within the
meaning of Code Section 48(a)(3)(B) and Treas. Reg. 1.49-2(b)(6). As noted in the Facts, none
of the Solar Lenses will have been put to any use by any other person prior to their acquisition by
the Buyer. Therefore, the original use of the Solar Lenses will commence with the Buyer within
the meaning of Code Section 48(a}(3)(B) and Treas. Reg. 1.49-2(b)(6). Accordingly, the Solar
Lenses satisfy this second requirement to being classified as energy property.

3. Qualify for Depreciation

Third, the property must qualify for depreciation (or amortization in lieu of depreciation).
Code Section 48(a)(3)(C). Treas. Reg. Section 1.48-1(b)(1) provides that property qualifies for
deprecation within the meaning of Code Section 48(a)(3) “if the property is of a character subject
to the allowance for depreciation under section 167 and the basis (or cost) of the property is
recovered through a method of depreciation, including, for example, . . . methods of depreciation
which measure the life of the property in terms of years.”

As summarized in greater detail in Section LA below, the Solar Lenses are of a
character subject to allowance for depreciation under Code Section 167 and the Buyer’s basis in
the Solar Lenses will be recovered through a method of depreciation. Therefore, the Solar
Lenses satisfy this third requirement to being classified as energy property.

4, Satisfy Performance Standards

Fourth, the property must satisfy the performance standards, if any, which the Service has
prescribed by regulation and are in effect at the time of the acquisition of the property. Code
Section 48(2)(3)XD). However, taxpayers need not wait Tor issuance of performance standards
before proceeding with the acquisition of the property or the claiming of the energy credit. See
Information Release 2134, 1979-28 L.R.B. 36.

To date the Service has not published any performance standards that would apply to the
Solar Lenses. Because a Buyer need to wait until performance standards are issued, until such

time as the Service publishes performance standards, the Solar Lenses will satisfy this fourth
requirement to being classified as energy property.

5. No Claiming of Code Section 45 Credit

Tax Tssues Relating to Purchase of Solar Lenses
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Fifth, taxpayer cannot have claimed a renewable electricity production credit under Code
Section 45 for the taxable year or any prior taxable year with respect to the property. Code
Section 48(a)3). Code Section 45 provides a credit to certain facilities that use renewable
resources, such as solar energy, to produce electricity. However, Code Section 45(d)(4) provides
that such a facility “shall not include any property described in section 48(a)(3) the basis of
which is taken into account by the taxpayer for purposes of determining the energy credit under
section 48,” In essence, the taxpayer has to choose between claiming a tax credit under Code
Section 48 (which is based upon the basis of the property) or Code Section 45 (which is based
upon the amount of electricity sold).

No person has claimed a credit under Code Section 45 with respect to the Solar Lenses,
So long as the Buyer does not attempt to claim such a credit in the future, the Solar Lenses will
satisfy this fifth requirement to being classified as energy property.

6. No Disqualifying Use

Property does not qualify as energy property if it is used (i) predominantly outside of the
United States, (ii) predominantly to furnish lodging or in connection with the furnishing of
lodging, (iii) by certain tax-exempt organizations, (iv) a governmental entity or {v) a foreign
person or entity, Code Section 50(b).

The Solar Lenses will all be installed in projects located within the United States;
therefore the Solar Lenses will not be predominantly outside of the United States. Given the
nature of the Solar Lenses, they are not capable of furnishing lodging within the meaning of
Code Section 30(b), therefore their use will not be predominantly to furnish lodging or in
connection with the furnishing of ledging. Neither the Buyer nor the Operator is a tax-exempt
organization, governmental entity or foreign person. Moreover, under the terms of the O&M
Agreement the Operator is not permitted to sublet any of the Solar Lenses or assign any of is
rights or obligations under such agreement without the prior written consent of the Buyer, so the
Operator cannot cause the Solar Lenses to be used by a tax-exempt organization, governmental
entity or foreign person or entity without the Buyer’s consent. Therefore, 50 long as the Solar
Lenses are subject to the O&M Agreement, they will not be used by a tax-exempt organization,
governmental entity or foreign person or entity without the Buyer’s prior consent. Accordingly,
the Solar Lenses satisfy this sixth and final requirement to being classified as energy property.

B. Energy Percentage

Code Section 48(a)(2)(AXi)(11) provides that the energy percentage is thirty percent
(30%) for various types of properties, including energy properties described in Code Section
48(2)(3)(A)(i) for periods ending before January 1, 2017 and ten percent (10%) for periods
beginning on January 1, 2017. As summarized in Section ILA.1 above, the Solar Lenses are
described in Code Section 48(a)(3)(A)(i). Therefore, so long as the energy credit is claimed
before January 1, 2017, the energy percentage for the Solar Lenses will be thirty percent (30%).
If the energy credit is claimed on or after January 1, 2017, then the energy percentage will be ten
percent (10%). -

C. Basis

1. In General

Tax Issues Relating to Purchase of Solar Lenses ;
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The basis of the Solar Lenses for purposes of the energy credit will initially be
determined in accordance with Code Section 1012(a), which provides that basis of the Solar
Lenses 1s their ¢ost.  Because the Purchase Price for each Solar Lens will be Three Thousand
Five Hundred Dollars ($3,500), such amount will be the cost basis of each Solar Lens for
purposes of Code Section 1012(a).

2. At-Risk Limitation

For purposes of calculating the amount of the energy tax credit under Code Section 48(a),
the cost basis amount determined in accordance with Code Section 1012 must be reduced to the
extent required by the at-risk rules of Code Section 49. Code Section 49(a)(1)(A) provides that
in computing the investment credit amount, the basis of property placed in service by a taxpayer
described in Code Section 465(a)(1) and used in an activity with respect to which any loss is
subject to limitation under Code Section 465 must be reduced by the amount of nongualified
nonrecourse financing relating to such property as of the close of the tax year in which the
property 18 placed in service.

Taxpayers described in Code Section 465(a)(1) include individuals and subchapter C
corporations with respect to which the stock ownership requirement of Code Section 542(a)(2)
are met. The stock ownership requirement of Code Section 542(a)(2) is met if more than fifty
percent (50%) of the corporation’s stock is owned, directly or indirectly, by not more than five
(5) individuals. Code Section 544 includes various attribution rules for determining stock
ownership for purposes of Code Section 542(a)(2) which, among other things, deem an
individual to hold all of the stock held by various members of the individual’s family (including
brothers, sisters, spouse, ancestors and lineal descendants) and various corporations,
partnerships, estates and trusts, In terms of the type of activity requirement, if a corporation
satisfies the ownership requirements of Code Section 542(a)(2), then essentially all of its
activities are activities with respect to which losses are subject to limitation under Code Section
465, Thus, whether a Buyer will be described in Code Section 465(a)(1) will depend upon the
Buyer’s ownership structure. 1f a Buyer’s stock is widely held, then it will not be subject to the
at-risk limitations of Code Section 49; if a Buyer’s stock is closely held (a5 defined in Code
Section 542(a}(2)), then the Buyer will be subject to Code Section 49,

However, even if a Buyer is described in Code Section 542(a)}(2) and therefore subject to
Code Section 49, the amount of its basis in the Solar Lenses will not be reduced. Code Section
A9(a)(1)(F) provides that the at-risk rules of Code Section 49 do not apply to qualified energy
property as such term was defined for purposes of Code Section 46(c)(8) as such was in effect
prior to the enactment of the Revenue Reconciliation Act of 1990 ("RRA-19907) on November
5, 1990. Qualified energy property is any property that satisfies each of the four (4) conditions
sammarized in the following sections.

a. At-Risk Limitations Would Otherwise Apply

! Note; The rules set forth in pre-1990 RRA Code Section 46(c)(8)(F) included a fifth condition that precluded
exclusion from applying to all energy property. Pre-1990 RRA Code Section 46(c)(8}F)(ii)(1). However, the repeal
of pre-1990 RRA Code Section 46(c)(8)(F) was accompanied by a narrowing of eligible energy property, with the
result that property that qualifies for the energy credit necessarily satisfies the fifth condition in all events. Pre-1990
RRA Code Section 46(c)(8)(F)(iii).
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First, the property must be energy property to which the at-risk limitation on the
investment credit would otherwise apply. Pre-1990 RRA Code Section 46(c)(8)XF). As
described above, the at-risk limitation rules generally apply to property that is placed in service
by a taxpayer that is described in Code Section 465(a)(1) and is used in connection with an
activity with respect to which losses are subject to limitation under Code Section 465. Whether
the Solar Lenses are qualified energy property is only an issue if they would otherwise be subject
to the at-risk limitation, so the Solar Lenses will satisfy this first requirement for being qualified
energy property.

b. Energy Percentage Greater than Zero

Second, the energy percentage for the property must be more than zero at the time it is
placed in service. Pre-1990 RRA Code Section 46(c)8)YF)(ii). As noted in Section 11.B. above,
the energy percentage for the Solar Lenses will be either thirty percent (30%) or ten percent
{10%). Therefore, the Solar Lenses satisfy this second requirement for being qualified energy
property.

c. No More Than 75% Qualified Nonrecourse Financing

Third, as of the close of the tax year in which the property is placed in service, no more
than seventy-five percent (75%;) of the basis of the property may be attributable to nongualified
nonrecourse financing. Pre-1990 RRA Code Section 46(c)(8)(F)(ii). To be nonqualified
nonrecourse financing, the financing must, among other things, be nonrecourse financing.  Code
Section 49(a)}1}D)(i). Financing is “nonrecourse {financing” if (i) the borrower/taxpayer is
protected against loss through guarantees, stop-loss agreements or other similar arrangements or
(ii} any amount borrowed from a person who has an interest (other than as a creditor) in the
activity in which the property is used or from a person related to such a person. Code Section
49(a){ 1YD)(i). A person has an interest other than as a creditor only if the person has either a
capital interest in the activity or an interest in the net profits of the activity, Treas, Reg. Section
1.465-8(b)(1). For this purpose, a capital interest means an interest in the assets of the activity
that is distributable to the owner of the capital interest upon liquidation of the activity. Treas.
Reg. Section 1.465-8(b}(2).

The Buyer is not protected against loss through guarantees, stop-loss agreements or
other similar arrangements — the Buyer 1s the only person that is liable with respect to the
Installment Payments. Thus, the Buyer is not protected against loss through guarantees, stop-
loss agreements or other similar arrangements within the meaning of such terms for purposes of
Treas. Reg. Section 1.465-8(b)(2).

Likewise, Seller, the person providing the financing for the Solar Lenses, will not have an
interest other than as a creditor in the activity in which the Solar Lenses'will be used. Seller will
not have a capital interest in such activity since it will not be entitled to receive any portion of
the Solar Lenses in the event the Buyer decides to liquidate the activity. For example, if the
Buyer decides to self the Solar Lenses and liquidate, the Seller would not be entitled to a portion
of the sale or liquidation proceeds except that Seller would be entitled to payment of the
remaining balance of the Purchase Price, which right is consistent with the interests of a creditor.
Similarly, Seller will not have an interest in the net profits of the activity since the amounts that
it receives, both from Buyer in the form of Installment Payments and from Operator in the form
of rental payments for the solar towers, receivers and other equipment, is not a function of the
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net profits, as opposed to the gross receipts, from the activity. Therefore, the Installment
Payments do not constitute either nonrecourse financing or nonqualified nonrecourse financing
and the Solar Lenses satisfy this third requirement for being qualified energy property.

d. Level Pavment Loan

Fourth, any nonqualified nonrecourse financing in connection with the property must
consist of a loan in which each installment is substantially equal, a portion of each installment
must be attributable to the repayment of principal, and that portion must be increased
commensurately with decreases in the portion of the payment attributable to interest. Pre-1990
RRA Code Section 46(c)(8)(F)(i1)(II). Because the Installment Payments do not constitute
nonqualified nonrecourse financing, there is no nonqualified nonrecourse financing with respect
to the Solar Lenses. Therefore, the Solar Lenses satisfy this fourth requirement for being
qualified energy property. Accordingly, Code Section 49 does not require any reduction in the
basis of the Solar Lenses as determined in accordance with Code Section 1012 irrespective of
whether the Buyer is described in Code Section 465(a)(1).

. Placed in Service

Property is placed in service when it is “placed in a condition or state of readiness and
availability for a specifically assigned function.” Treas. Reg. Section 1.46-3(d)(1)(ii). However,
the Tax Court has held that for property purchased for lease to others to be placed in service, “it
is not necessary that the property actually be used during the taxable year in the taxpayer’s
profit-motivated venture. It is sufticient that the property be available foruse.” Waddell v.
Commissioner, 86 'U.C. 848 (1986), citing Sears Oil Co. v. Commissioner, 359 F.3d 191, 198 (2d
Cir. 1966} and Grow v, Commissioner, 80 T.C. 314, 326-327 (1583). An important {actor in the
court’s decision in Waddell was the fact that the taxpayers executed distribution agreements
simultaneously with the purchase, thereby showing that the equipment was actually available for
lease at the time of purchase even though it was not actually leased until more than a vear later.

The Buyer will enter into the O&M Agreement, which effectively leases the Solar Lenses
to the Operator, simultaneousty with the execution of the Purchase Agreement. Thus, the Solar
Lenses will be available for use in the Buyer’s leasing operations as soon as they are
manufactured and Buyer acquires them. Therefore, given the holdings in Waddell and the cases
cited therein, the Solar Lenses will be considered to have been placed in service as soon as they
are acquired by the Buyer even though they will not be installed and actually used by the
Operator to generate electricity or solar process heat until some later date.

.  Deprecation
A. In General

Code Section 167(a) permits taxpayers to claim a depreciation deduction with respect to
certain types of property used in a trade or business or held for the production of income. Code
Section 168(a) provides that the depreciation deduction authorized by Code Section 167(a) for
any tangible personal property is determined by using (i) the applicable depreciation method, (ii}
the applicable recovery period and (iii) the applicable convention.

Tax Issues Relating to Purchase of Solar Lenses
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Code Section 168(b)(1) provides that the applicable depreciation method for property
generally is the double declining balance method. There are exceptions to this general rule for
various types of properties listed in Code Section 168(b)(2) and (3), but the Solar Lenses would
not fall into any of the listed property types. Therefore, unless the Buyer elects otherwise, the
applicable depreciation method for the Solar Lenses will be the double declining balance
method.

Code Section 168(c) provides that the applicable recovery period for a property is
determined by the recovery class of the property. Code Section 168(e)(B)(vi) provides that the
S-year recovery class includes property that is described in Code Section 48(a)(3)A). Code
Section 168(c) provides that the applicable recovery period for S-year property is five (5) years.
Therefore, the applicable recovery period for the Solar Lenses will be five (5).

Code Section 168(d) provides that the applicable convention for tangible personal
property such as the Solar Lenses is generally the half-year convention. However, the applicable
convention becomes the mid-quarter convention if the aggregate bases of depreciahle property
placed in service during the final three (3) months of the taxable year exceed forty percent (40%)
of the aggregate bases of all depreciable property placed in service during such taxable year.
Therefore, the applicable convention for the Solar Lenses will be either the half-year or the mid-
quarter convention.

Code Section 167(c) provides that the basis for depreciation purposes is the property’s
adjusted basis determined inaccordance with Code Section 1011 for purposes of determining the
gain on the sale or other disposition of the property. Code Section 1011 provides that such basis
is the basis as determined under Code Section 1012 and adjusted as provided in Section 1016
(and certain other provisions not applicable to the Solar Lenses). Asnoted above, Code Section
1012 provides that the basis of property is the cost of such property. Code Section 1016 provides
that the cost basis must be adjusted by certain amounts, including the adjustment required by
Code Section 50(c) for investment credit property.  Code Section 50(c) provides that if an
investment credit (including the energy credit) is claimed with respect to a property, that the
basis of such property shall be reduced by an amount equal to fifty percent (30%) of the credit.

As noted above, the Buyer’s cost basis in each Solar Lens will be the Purchase Price of
Three Thousand Five Hundred Dollars (§3,500). Assuming the Buyer claims the energy tax
credit prior to January 1, 2017, such that the energy credit would be equal to thirty (30%) of such
basis amount, the reduction to basis required by Code Section 50(c) would be an amount equal to
fifteen percent (15%). Therefore, the basis of each Solar Lens would be reduced to Two
Thousand Nine Hundred Seventy-Five Dollars ($2,975) for purposes of calculating its
depreciation deductions under Code Section 168(a).

IV.  Limitations upon Use of Credits and Depreciation Deductions

A. At-Risk Limitations

Code Section 465(a) provides that the losses (in this case, depreciation deductions in
excess of the Rental Payments) of certain taxpayers from certain activities are only allowed to
the extent of the aggregate amount with respect to which the taxpayer is at risk with respect to

such activity. The taxpayers subject to Code Section 465(a} include a subchapter C corporation
that meets the ownership requirements of Code Section 542(a)(2), which are summarized above.

Tax Issues Relating to Purchase of Solar Lensgs ‘
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For purposes of Section 465(a), a taxpayer is considered to be at risk for an activity in
amount equal to the sum of the amount of money or property contributed to the activity and
certain amounts borrowed with respect to the activity. Code Section 465(b)(1). Taxpayers are
considered to be at risk for botrrowed amounts only if the taxpayer is personally liable for the
repayment of such amounts or has pledged property (other than property used in such activity) as
security for such borrowed amounts; provided that a taxpayer will not be considered to be at risk
with respect to borrowed amounts to the extent such amounts are borrowed from a person who
has an interest in the activity (other than as a creditor) or from a person who is related to such a
person. Code Section 465(b)(2) and (b).

Whether an obligation constitutes debt for tax purposes ultimately depends upon whether
there was “a genuine intention to create a debt, with a reasonable expectation of repayment, and
did that intention comport with the economic reality of creating a debtor-creditor relationship.”
Jensen v. Commissioner, 208 F.2d 226 (10th Cir. 2000} (ciling Dixie Dairies Corp. .
Commissioner, T4 1.C. 476, 494 (1980)). Courts consider a variety of factors in making this
determination, including (i) whether the promise to repay was evidenced by a written agreement,
(i1} interest was charged, (iii) a fixed maturity date and/or a fixed schedule for repayments was
set forth in the instrument or by agreement, (iv) security or other collateral was given o ensure
repayment, (v) repayments were made, {vi) the borrower was not insolvent at the time of the
advance and (vii) the parties otherwise acted consistently with such transfer being a loan. See
e.g., Fisher v. United States, 54 T.C. 905 (1970) and Miller v. Commissioner, T.C. Memo 1982-
629. Of cowrse, hot every factor is relevant in every situation, and the weight assigned to each
factor varies from situation to situation. As noted by the Supreme Court, “[tlhere is no one
characteristic . . . which can be said to be decisive in the determination of whether the obligations
ate . .. debts” for tax purposes.” John Kelley Co. v. Commissioner, 326 U.S. 521, 530 (1946).

It is our understanding that the parties genuinely intend to create a debt in the form of the
Promissory Note and Buver’s obligation to make the Installment Payments and that the parties
intend for the Installment Payments 1o be made. Similarly, the economic relationship between
the Buyer and Seller appears to comport with the economic reality of creating a debtor-creditor
relationship. For example, the Buyer and Seller have evidenced their intent for the Buyer (o
make the Installment Payments in both the Purchase Agreement and the Promissory Note; they
have agreed that the Installment Payments will bear interest at the long-term applicable federal
rate; they have agreed upon a fixed schedule for repavments; the Buyer’s obligation to make the
Installment Payments is secured by the Solar Lenses, which the Seller may repossess in the event
the Buyer fails to make the Installment Payments when due; the Buyer will not be insolvent
when it enters info the Purchase Agreement and is expected to have sufficient cash flow to make
the Installment Payments; and the parties have acted consistently with treating the Installment
Payments as a loan. Therefore, the Installment Payments appear to be a bona fide debt for tax
purposes.

As discussed in Section 11.C.2.c above, the Buyer is personally liable for the Installment
Payments and such amounts are not borrowed from a person who has an interest in the activity
(other than as a creditor) in which the Solar Lenses will be used or from a person who is related
to such a person, Therefore, the Buyer’s amount at risk with respect to the Solar Lenses for
purposes of Code Section 465 shall be an amount equal to the aggregate Purchase Price for the
Solar Lenses.

Tax Issues Relating to Purchase-of Solar Lenses
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B. Passive Activity Limitations

Code Section 469(a) provides that certain losses (in this case, depreciation deductions in
excess of the Rental Payments) and credits associated with passive activities of certain taxpayers
are only allowed to the extent of the taxpayer’s income from passive activities. The taxpayers
stibject to Code Section 469 include closely-held subchapter C corporations. Code Section
469(a)2). However, Code Section 469(e}(2) provides that a closely held subchapter C
corporation that is not a personal service corporation can offset active income with passive
activity losses and credits. Code Section 269A(b)(1) defines a personal service corporation as a
corporation the principal activity of which is the performance of personal services and such
services are substantially performed by employee-owners. Code Section 269A(b)(3) provides
that all related persons, within the meaning of Code Section 144(a)(3), are freated as a single
entity. Code Section 144(a)(3) defines a related person as anyone described in Code Sections
267, 707(b) or 1563(a) (except that 80% is substituted for 50% everywhere is appears in Code
Section 1563(a)).

So long as a Buyer’s prineipal activity is something other than the performance of
personal services, the Buyer will be able to use the credits and losses attributable to the Solar
Lenses to offseét active income from other sources.

CIRCULAR 230 DHSCLOSURE

The analysis set forth in this memorandum was not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of avoiding United States federal tax penalties
that may be imposed on the taxpayer. The analysis was written to support the promotion or
marketing of the transactions or matters addressed in this memorandum. Each taxpayer should
seek advice based upon the taxpayer’s particular circumstances from an independent tax advisor.
The foregoing language is intended to satisfy the requirements under the regulations in Section
10.35 of Circular 230,

Tax Issues Relating to Purchase of Solar Lenses
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§13140.03.B. Energy Property

Tax Practice Serles
Tax Practice Seties: Credits, Computations and AMT
13140: Investment Tax Credit
Explanation
13140.03. The Energy Credit

13140.03.B. Energy Property

TPS 3140.03.B.

“Energy property” is any propeity that satisfies the following conditions:245

245§48(2)(3). See also Reg. §1.48-9.

+ The property must be qualified energy property. 248

. The: construction, reconstruction, or erection of the property must be completed by the taxpayer, 24 or gcquired by the taxpayer if the
original use of the property begins with the taxpayer. 248

< The property must be property with respect to which depreciation or amortization is allowable. 248
» The property must meet the applicable performance and guality standards. 250

= The property must not be part of a facility the production from which is taken into account in computing the credit for electricity
produced from cerfain renewable resources. 251

= The property must not be property for which the taxpayer receives a grant in'lieu of the energy credit. 252

266548(2)(3)(A).
247§48(a) (3)(B)().
248 548()(3)(B)(i).
249§48(2)(3)(C).
20§48(2)(3)(D).

251848(a)(3) (flush language) (reference to §45). However, qualified property that is part of a qualified
investment-credit facility (renewable electricity production credit facilities described in §45(d)(1), §45(d)}2), §45(d)(3),
§45(d)(4), §45(d)(B), §45(d)(7), §45(d)(9), or §45(c)(11)) for which the taxpayer does not claim the renewable
electricity production credit under 8§45, qualifies as-energy property. §48(a)(5). For further discussion,

see 3140.03,B.2,, below.

25284 8(d)(1). For further discussion of grants that-are available in lieu of the energy credit, see 13140.03.B.3., below.

(1) Qualified Energy Property — TPS 3140.03.B.1.

Qualified energy property includes property that is solar energy property, solar illumination property for periods ending before January

& © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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13140.03.B. Energy Property

1, 2017, gecthermal deposit property, qualified fuel cell property, qualified microturbine property, and, combined heat and power
system property, qualified small wind energy property, and gesthermal heating and cooling equipraent for pariods ending before
January 1,2017.252

2538 48(a)(8)(A). In Notice 2015-70, 2015-43 L R.B. 604, the IRS requested comments on.qualifying energy
property definitions in anticipation of issuing new regulations.

Energy property also includes property that is part of a renewable electricity production facility placed into service after 2008 and the
construction of which begins before January 1, 2017 (January 1, 2020 in the case of a wind facility), for which (1) the taxpayer makes
an irrevocable election to treat the facility as energy property; and (2) no renewable electricity production credit has been allowed. 254

254848(a)(5). The IRS will not issue a ruling or determination letter regarding the application of the beginning of
construction requirement. Rev, Proc, 2017-3, 2017-1 [.R.B. 130, §3.01(4), modified by Rev. Proc. 2017-38,
2017-22 L.R.B. 1258. Fora further discussion, see 13140.03.B.2., below.

(a) Solar Energy Property — TPS 3140.03.B.1.a.

Solar energy property is equipment that uses solar erergy fo generate electricity, to heat, cool, or provide hot water for use ina
structure, or to provide solar process heat, but it does not include property used 1o generate energy for heating swimming pools.
255 Salar energy property includes squipment and materials, as well as paris related to the function of that equipment, that use
solar energy directly to perform these functions, generally through the use of equipment such as collectors (to absorb-sunlight
and create hot liquids or air), storage tanks {fo store hot liquids], rockbeds (to store hotair), thermosiats (to activate pumps or
fans which circulate the hot liquids or alr), and heat exchangers {to ulilize hot liguids or airio-create hot gir or water). 256 However,
property that uses as an energy source fuel of energy derived indirectly from solar energy, such as otean thermal energy, fossil
fusl, or wood, is not considered solar energy propeity, 257

BEZAB(@M3NAND). See PLR 200847027 and plr 201450013 (when installed with rooftop solar generation
gystem.of pholovoltaic cells, reflective roof surface facilitates generation of additional éleciricity by causing
sunshing to bereflected on cells’ underside).

2% Rao, §1.48-9(d) {1

25?88@@1%8-3@}{1)1” -

Solar energy property includes equipment that uses solar energy to generate electricity, and includes storage devices, power
conditioning equipment, transfer equipment, and paris related toithe functioning of those items. In general, this process involves
the transformation of sunlight into electricity through the use of such devices as solar cells or other collectors. However, solar
energy propeity used to generate slectricity includes only equipment up to (but notincluding) the stage that transmiits or uses
electricity: 288 Equipment that uses solar energy beyond the distribution stage is eligible only if specially adapted to use solar
energy.259

28Regd. §1.48-9(d}(3). See PLR 201444025 (generally; equipment éssential to the functioning of solar

power gnergy systems are energy property under §48, including equipment upon which solar panels are

mounted, but such equipment that provides structural suppart for solar collectors may also provide

structural support for lights and other egquipment not used for the generation of solar energy, thus some

portion of basis must be allocated to nor-energy property). But see PLR 201308005 (photavoltaic system

battery that, in addition-to storing electiicity, allows:customers o supply excess slectricity genarated to

local utility gualifies as solar energy property)

| PRe §14B8O).
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Pipes and ducts used exclusively to carry energy derived from solar energy are solar energy praperty for purposes of the energy
credit. 280 Pipes and ducts that are used to carry both energy derived from the solar energy and energy derived from other
sources are solar energy propérty only If their use of energy other than solar energy does not exceed 25% of their total energy
input in an annual measuring period, and only to the extent of their basis or cost allocable to thelr use of solar energy during an
annual measuring period. 281 The same rule applies to so-called "auxiliary equipment” such as hot water tanks, which is utilized
by both auxiliary equipment and solar energy equipment. 262 Property used in this way is called “dual-use” eduipment. 263

20Req, §1.48-9(d)(4). ' '

261Reg, §1.48-9(d)(4).

262 ¢

W3Reg. §1.48-9(d)(6).

The annual measuring periad for an item of dual-use equipment is the 365-day period beginning with the day it is placed in
service, or & 365-day period beginning the day after the last day of the immediately preceding annual measuring period. 284 The
allocation of energy use required for dual use equipment.can be made by comparing, on a Biu basis, energy inputto dual use
equipment from solar energy with energy input from other sources. 265 However, the IRS will consider any other method that
accurately establishes the relative annual use by dual-use equipment of solar energy and energy derived from other sources, 256

24 1.
265 Jd..
266 [,

Solar energy property does not include so-called auxiliary equipment such as furnaces and hot water heaters that use a source
of power other than solar energy to provide usable energy. 287 However, as described above, solar energy property doss includs
dual use equipment such as ducts and hot water tanks, which is-utilized by both auxiliary equipment and solar energy equipment,
as long ‘as not more than 25% of the equipment's use of energy is from sources other than solar energy. 288
S [d B I e -
288 [d. See PLR 201308005 (photoveltaic system battery subject to 25% test separate from rest of solar
energy system for purposes of potential investment credit recapture).

Solar energy property does not include equipment that uses solar energy to generate stearn at high temperatures for use in
industrial or commercial processes (solar process heat). 268
29Reg. §1.48-9(d)(7).

So-called “passive” solar energy systems do not qualify for the energy credit, even if they are combined with “active” solar
systems. 270 An active solar system is based on the use of mechanically forced energy trarisfer, such as the use of fans or pumps
to circulate solar generated energy. 271 Passive systems are based on the use of conductive, convective, or radiant energy
transfer. Passive solar property includes greenhouses, solaritums, roof ponds, glazing, and mass.or water trombe walls. 272 Thus,
these types of property do not qualify for the energy credit.

210 Reg. §1.48-9(d)(2)(1)-

2 Reg. §1.48-9(d)(2)(0).
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18140.03.B. Energy Property

272Reg. §1.48-9(d)(2)(ii).

Generally, buildings and their structural components do not qualify as “section 38 property” for purposes of the investment credit,
of which the energy credit s a part. 273 Thus, buildings and such components also generally are not considered energy property.
However, the IRS ruled that a photovoltaic curtain wall designed to use solar energy to generate electricity and as a structural
component enclosing the exterior of the taxpayer's building constitutes energy property. 274 8imitarly, when a structural
component is an integrated and inseparable component of a single system, the [RS has ruled that the component qualifies for the
credit. 278

273Reg §1 48- 1( Y1),
74P R 201043023 (citing Reg. §1.48-9(b)(1)(i}).
275PLR 201'?21005 {citing Rev. Rul. 7‘9»183 1979~1 C.B. 44).

It is not necessary for solar energy property to comprise a completely functional solar system in order to gualify for the credit. The
Tax Court has held that solar energy proparty is any equipment that uses solar energy to generate electricity, to hieat, cool, or
provide hot water for use Tn a strusture, or to provide solar process heat, and includes parts solely related to the functioning of
such equipment. Thus, anincomplete system made up of qualifying parts, such as collectors, storage tanks, thermostats, heat
exchangers, etc., can.qualify for the credit. 278

28 Cooper v. Commissioner, 88 T.C. 84 (1987).

Because property must be “placed in service” in order toqualify for the energy credit, it is of some importance to determine when
property is actually placed in service. The Tax Court has determined that a lessor of solar energy property is deemed to have
placed the property in service when it is first held outfor leasing fo others ina prof it-motivated leasi ng venture. 277

27 4d. rely ng on Wadde!fv Commxss;oner 86 T C. 848 (1985)

Example— Sofar Property Qualifying for the Energy Credit

In‘Year 1, Corporation X, a calendar year taxpayer, constructs an apartment building and purchases equipment to convert solar
energy into heat for the building. All equipment is placed in service on Oct.- 1 of Year 1. X also installs an oil-fired water heater
and other equipmerit to provide a backup source of hieat when the solar energy equipment cannot meet the energy needs of the
building. On a:BTU basis, 80% of the:{ctal energy input to the dual use equipment during the 365-day period beginning on Oct, 1
of Year 118 from solar energy. Iriaddition to the water hisater, X purchases and places in service aroof solar collector, a heat
exchanger, a hot water tank, a control component, pumps, pipes, fan-coil units, and valves, The fan-coll units could be used with
energy derived from an oil or gas substance without significant modification. All items are depreciable and have a useful life of
three years or more. The use of the equipment to heat the building is the first use to which the edquipment has been put. Water is
pumped from the: basement through pipes to the roof solar collector. Heated water retums through pipes to a heat exchanger
which transfers heat to the water in the hot water tank. Thea hot water tank and the ocil-fired water heater utilize the same
distribution pipe. Pumps and valves at the points of connection between the hot water tank, the oil-fired water heater, and the
distribution pipe regulate the auxiliary energy supply use. They also prevent the oil-fired water heater from heating water in the
hot water tank. An integrated control component determines whether hot water from the hot water tank or from the oil-fired water
heater is distributed to fan-coil units located throughout the building. The roof solar collector is solar energy property. The pump
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that moves the water 10 the roof collector and the pipes between the roof coliector and the hot water tank gualify because thay
are solely related to transporting solar heated water. The hatwater tank qualifies because it stores water heated solely by solar
radiation. The heat exchanger also qualifies as energy property. The oil-fired water heater does not qualify as solar energy
property because it is auxiliary equipment. The fan-coll units do not qualify as solar energy property because they are not
specially adapted 1o use energy derived from salar energy. Because the distribution pipe, the contrel compenent, and the pumps
and valves serve the olli-fired water heater as well as the solar energy equipment, they qualify anly to the extent of 80%. of their
cost or basis, the portion gllocable to the use of solar energy. 278

278Rég. §1.48-9(d)(8).

{b) Solar Humination Property — TPS 3140.03.B.1.b.

Solar illumination property is equipment that uses fiber-optic distributed sunlight to illuminate the inside of a structure, but only for
periods ending before January 1, 2017.278

2?§§48{a)<:3)(a)(n}.

{c) Geothermal Deposit Property — TPS 3140.03.B.1.¢.

Geothermal deposit property is equipment used to produce, distribute, or use energy derived from a geothermal deposit, 280 hut
only, in the case of electricity generated by gecthermal power, up to (but not including) the electrical transmission stage, 2814
geothermal deposit is a geothermal reservoir consisting of natural heat-whichis stored in rocks or in an aqueous liquid or vapor
twhether or not under pressure). 282 0nly geothermal deposits located in the United States or ina poss$sssion of the United States
mest the definition of “geothermal deposit” for purposes of the energy credit. 283

280\ithin the meaning of §613(e}(2).

2818482} AN Reg. §1.48-9(c){10)(D),
2828613(e)(1), §613(e)(2).

238613{e)(1).

Geothermal production equipment includes equipment necessary 1o bring geethermal energy from the subterranean depositio
the surface, including wellhead and downhole-equipment, such as screening orslotting liners, tubing, downhole pumps, and
associated equipment. 284 Reinjection wells reguired for production alse may qualify. 285 “Production” does not include-exploration
and development, 288

284 Reg. §1.48-9(c)(10)(ii).
285 ;’d
288 fd

Geothermal distribution equipment includes equipment that transports geothermal steam or hot water from a geothermal deposit
to the site of ultimate use. 287 If geothermal energy is used to generate electricity, distribution equipment includes equipment that
transports hot water fromi the geothermal deposit to a power plant. 288 Distribution equipment also includes components of a
heating system, such as pipes and ductwork that distribute within a building the energy derived from the geothermal deposit, 282
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13140:03.B. Energy Praperty

287 Reg. §1.48-9(c)(10)(il).
288 [a‘
289 f{j .

Geothermal equipment includes - equipment that uses energy derived both from a geothermal deposit and from sources other
than a geothermal deposit (*dual-use equipment™), as long as the portion of such equipment's use of energy fram sources other
than a gecthermal deposit does not exceed 25% of its total energy input in-an annual measuring peried, and only to the extent of
its basis or cost allocable to its use of energy from a geothermal deposit during an annual measuring period. 29¢ An annual
measuring period for an item of dual-use geothermal equipment is the 365-day period beginning with the day it is placed in
service or a 365-day period beginning the day after the last day of the immediately preceding annual measuring period. 221 The
allocation of energy use required may be made by comparing, on a Btu basis, energy input to dual-use equipment from the
geothermal deposit with enargy input from other.sources, 292 However, the IRS may accept any other method that accurately
establishes the relative annual use by dual use equipment of energy derived from a.geothermal deposit and energy derived from
other sources. 293

20Reg, §1.48-9(c)(10)(Iv).
281 Jef
292 I
23 1.

The existence of a backup system designed for use only in the event of a failure in the system providing energy derivedfrom &
gaothermal deposit will not disqualify any other equipment.294If geothermal energy is used to generate electricity, equipment
using geothermal energy includes the electrical generating equipment, such as turbines and generators. 295 However, geothermal
equipment does notinclude any electrical transmission equipment, such as transmission lines-and towers, or any equipment
beyond the electrical trangmission stage, such as fransformers and distribution lines, 268

24 Reg. §1.48-9(c)(10)(v).
238 }af
298 }d

Example (1)— Geothermal Property Qualifying for the Energy Credit

On Oct. 1, Year 1 Corporation X, a calendar year taxpayer, places in service a system which heats its office building by

circulating hot water heated by energy derived from a geothermal deposit through the building. Geothermal eguipment includes

the circulation system, including the pumps and pipes which circulate the hot water through the: building. 297
297 Reg. §1.48-9(c)(10)(vi), Ex. 1.

Example (2)— Froperty Which Is Not Geothermal Property
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§13140.03.B. Energy Property

The facts are the same as in Example 1, above, except that X also places in service a beiler to produce hot water for heating the
building exclusively in the event of a failure of the geothermal equipment. The boiler is not geothermal equipment, but the
existence of the backup system does not serve to dlsquahfy the eli glble property described in Examp!g 7,298

B8 Reg, §1 48- g(c)(m)(m) Ex. 2

Example (3)— Dual-Use Praoperty

Thefacts are the sameas.in Example 1, above, except that the water heated by energy derived fram a geothermal deposit is not
hot enough to provide sufficient heat for the building. Therefore, the system includes an elsctric boiler in which the water is
heated befare being cireulated in the heating system. On a Btu basis, 80% of the total energy input to the circulating system
during the 365-day period beginning on Oct. 1, Year 1, is energy derived from a geothermal deposit. The boiler is not geothermal
equipment. ForYear 1, 80% of the circulating system is geothermal equipment because 80% of its basis or cost is allocable to
use of energy from a geothermal deposit. 299

299Reg §1 48— c) 10)(v1) Ex 3

Example (4)— Geothermal Property

Corporation X acquires a commercial vegetable dehydration system in Year 1. The system operates by placing fresh vegetables
on.a conveyor belt and moving them through a dryer. The conveyor belt is powered by alectricity. The dryer uses only energy
derived from a geothermal deposit. The diver is gecthermal equipment while the equipment powered by slectricity does not
qualify. 300

0Reg, §1.48-9()(10)(v), Ex 4 o

Note: The Tax Court has held that the energy credit with respect to geothermal deposit property s not computed with respact to
thetaxpayer's basis in the entire facility butis limited to the basis of assets within the facility that actually distribute geothermal
energy throughout the facility or that use geothermal energy inthe operation of the equipment. 301 Thus, the court held that the
owner of a commerdial mushroom production facility that used.geothermal energy could compute the credit with respect only to
the pipes in the compost wharf that delivered the geothermal heat, the-delivery system for the geothermally heated water used in
the pasteurization unit structure, the pasteurization tunnels, and the grow rooms that used geothermal heat. In contrast, the credit
was nat allowed with respect to the compost preparation equipment, the fransportation equipment used to move the eompost to
the compost wharf, the compaost wharf aside from the pipes, the-mushroom spawn sprinkling equipment, the transportation
equipment used to move the spawned compos’[ to grow rooms, and the harvesti ng, sorting, packagmg, and Shlppmg equipment.

a0 Oregon Tra:[ Mushroom Ca v. Comm:ss:onsr T C Memo 1992 293

(d) Qualified Fuel Cell Property — TPS 3140.03.B.1.d.
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Qualified fuel cell property is afuel cell power plant that satisfies two conditions. 302 First, it must have a nameplate capacity of at
least 0.5 kilowatt of electiicity using an electrochemical process. 3021 Second, it must have an slectricity-only generation
efficiency greater than 30%3022 A fuel cell power plantis an integrated system comprised of a fuel cell stack assembly and
associated balance of plant compenents that coriverts a'fuel Into eléctricity using electrochemical means. 3023 The credit for any
fuel cell is limited to $1500 for each 0.5 kilowatts of capacity. 2024 Qualified fuel cell property does net include any property for any
period after December 31, 2016,3025

302848(c) 13(A). See also Notice 2008-68, 2008-34 [ R.B. 418, §3.01-§3.03, effective for property placed in
service after Aug. 28, 2008, though taxpayers may apply this notice to property placed in service after Dec.
31, 2005, and before Jan, 2, 2009. Notice 2008-68, §8.

B2 FAB(CH (AN,
3022 848(c){1)ANID).
3023 §48(c)(1)(C)-
8024 §48(c)(1)(B).
3025 §48(e)(1)(D).

{(e) Qualified Microturbine Property — TFS 3140.03.B.1.e.

Qualifisd microtuibine property is a stationary microturbine power plant that satisfies two conditions. * First, it must have a
nameplate capacity of less than 2,000 kilowatts: 3931 Second, it must have an electricity-only generation efficiency of notless than
26% at Intemational Standard Organization conditions. 3032 A stationary microturbine power plant is.an integrated system
comprised of a gas turbine engine, a combustor, @ recuperator or regenerator, ‘a generator or alternator; and associated balance
of planit componants that converts a fuel into electricity and thermal energy. 3033 A stationary microturbine power plant also
includes all secondary components located between the existing infrastructure for fuel delivery-and the existing infrastructurefor
power distribution, including equipment and controls for meeting relevant power standards, such as voitags, frequency and
power factors. 3934 The credit for any microturbine property is limited to $200 for each kilowatt of capacity. 3035 Qualified
microturbing property does not include any property for any period after December 31, 2016, 3088

SIEAB{CHNA). See also Notice 2008-68, 2008-34 LR.B. 418, §3.01-.03, effective for property placed in
service after Aug. 25, 2008, though taxpayers may apply this nofice to property placed in service after Dec.
31, 2005, and before-Jan. 2, 2009, Nofice 2008-68, §8.

3031 S48 (UM,

9052548 (cH2) (AN

WRIGAB(CH2HC)

3034 ff,

3IBFAB((2)(B)
WSgAB(CHAD).

{f) Combined Heat and Power System Property — TPS 3140.03.B1.14

Combined heat and power system: property is property that makes up a system that meets four requirements. 204 First, the system
must use the same energy source for the simultaneous or sequential generation of electrical power, mechanical shaft power, or
both, in.combination with the generation of steam or other forms of useful thermal energy (including heating and cooling
applications). 30441 Second, the system must produce (1) :at least 20%. of its total useful energy in the form of thermal energy which
is not usedto produce electrical or mechanical power or a combination thereof, and (2) at least:20% of its total useful energy in
the form of electrical or mechanical power or a combination thereof. 3042 Third, the system's energy efficiency percentage must
exceed 60%. 3943 Fourth, the system must be placed in service before January 1, 2017. 3944 The energy efficiency percentage of
a system is a fraction, the numerator of which is the total useful electrical, thermal, and mechanical power produced by the
system at normal operating rates, and expected to be consumed in its normal application, and the denominator of which is the

4 © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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lower heating valug of the fuel sources for the system. 2045 A system. designed fo use biomass does not have to meetthe 80%
energy effic ency percentage requlrement but the creditis prorated if that requurement is not met. 3048

3°4§48( {3)(A)
3041 548(c)(3UAI).

3042 §48(CH AN, The percentages are determined on a Bl basis. §48{c){3)(C)).
3042 §48(c)(3) (AT

3044 548(c)(3) (AN ).

3045 §48(c)(3)(C)(1). The energy efficiency percentage is determined on a Btu basis. §48(c)(3}(C)).
3048 §48(c)(3)(D).

= e

Combined heat and power system property does notinclude property used to transport the energy source to the facility or to
distribute energy produced by the facmty 304.7

- 047.848(0)(3)(C)(i).

If the electrical capacity of a combined heat and power system placed in-service during the taxable year exceeds the applicable
capacity, the creditamount is reduced proportionally. 3948 The applicable capacity is 15 megawatts or a mechanical energy
capacity of more than 20,000 horsepower or an equivalent combination of electrical and mechanical energy capacities. 3048
Combined heatand power system property does notinclude any property making up a-system that has a capacity greater than
50:megawatls or & mechanical energy capacity greater than 67,000 horsepower or an equivalent combination of electrical and
mechanical emerg\; capacities, 30410

3045Thus the aIJowable Cfedit amount is the full Credit amoumt mumplled by the ratio of the
applicable capacity-to the capacity of the property. $48{c){3)(B){i).

3048 §48(c)(3)(BIiI).
| S41084B(C)3)(BY(i).

(g) Qualified Small Wind Energy Property — TPS 3140.03.B.1.g.

Qualified small wind energy property is property that uses a qualifying small wind turbine (a wind turbine that has a nameplats
capacity of 100 kilowatts or less) to generate electricity. 305 Qualified small wind energy property does not include-any property for
any perlod after December 31, 20186, 305.1

308 §48(c)(4){A §48(c)(4){8) Quaixfymg small wmd energy properiy must meet cenﬁam perfcrmance and
quality standards. See Notice 2015-4, 2015-6 | R.B, 407, modified by Notice 2015-51, 2015-31 LR.B. 133
(effective dates).

3051 §48(c)(4)(C).

(h) Geothermal Heating and Cooling Equipment — TPS 3140.03.B.1.h.

Geothermal heating and cooling equipment is equipment that uses the ground or ground water as a thermal energy source to
heat a structure or as a thermal energy sink to cool a structure, but only with respect to periods ending before January 1, 2017.

A © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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306

508 §48(a) (3 Aylvil).

(2) Election of Energy Credit in Lieu of Renewable Electricity Production Credit — TPS 3140.03.B.2.

Effective for renewable electricity production facilities placed in service after 2008, the construction of which begins before January 1,
2017 (January 1, 2020 in the case of a wind facility), 307 taxpayers otherwise entitlied to the renewable electricity production credit
(determined on a cents-per-kilowatt hour basis) may elect the energy credit in lieu of the production credit (referencing §45). 3071 The
election is irrevocable, 307.2 The energy percentage is 30% for such property. 3073 Under the election, any qualified property that is part
of & qualified investment credit facility is treated as energy property for purposes of the energy credit. 3074 |f the taxpayer makes the
election, no production cradit for any year is allowed for any qualified investment credit facility. 2075

07848(a)(5), See Notice 2013-29, 2013-20 LR.B. 1085, clarified by Notice 2013-60, 20713-44 LR.B. 431,
clarified and modified by Notice 2014-48, 2014-36 1R B. 520, as updated by Notice 20115-25, 2016-13 1.R.B.
814, clarified and modified by Notice 2018-31, 2016-23 . R.B. 1025, as clarified and modified by Notice 2017-4,
2077-4.L.R.B. 541, far methods of establishing that construction of a qualified facility has'begun.

3071 §48(=)(5). The IRS will not issue 4 rdling or determination letter regarding the application of the beginning of
construction reguirement. Rev. Proc, 2017-3, 2077-1 LR.B. 130, §3.01(4), modified by Rev, Piog, 2017-38,
2017-22 1 R.B. 1258. See{3170.05.C., for a discussion of the renewable electricity production credit.

3072 848z (51 CIHHUD.
73 548 {a)(EYANI.
8074 §48(a)(5)AN).
7.5 548(2)(5)(B).

{a) Qualified Investment Credit Facility — TPS 3140.08.B.2.a.

A gualified investment credit facility is any of the following facilities if no productien credit has been allowed for that facility: 308

WBRAB{a)(5)(C). See also Reg. §1.48-9, which applies to §48(8)(3) energy property and

presumably analogous to §48(a)(5) energy property to the extent that property Is covered by both
provisions, e.g., property used to praduce slectricily from geothermal deposits or wind energy property.
See, e.g., CCA 201122018 (Reg. §1.48-9(e) cited with réspect 10 §48(a)(5)(D) wind engrgy property
determination); PLR 201208035 (Reg. §1.48-9(¢e). cited as authority for determinatlion storage device
gualified as wind energy property).

« A qualified wind facility placed in service after 2008, the construction of which begins before January 1, 2020.308:1

« A qualified closed-loop biomass facility placed in service after 2008, the construction of which begins before January 1,
2017, 308.2

» A qualified open-loop biomass facility placed in.service after 2008, the construction of which begins before January 1,
20117 . 308.3

= A qualified geothermal facility placed in service placed in service after 2008, the construction of which begins before
January 1, 2017, 3084

© 2017 The Bureau of Natiopal Affairs, Inc. All Rights Reserved. Terms of Service
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« A qualified landfill gas Tacility placed in service after 2008, the construction of which begins before January 1, 2017, 3085
= A qualified trash facility placed in service after 2008, the construction of which. begins before January 1, 2017, 3088

éc@?qualiﬂed hydropower facility placed In service after 2008 and the construction of which begins before January 1, 2017.

+ A qualified marine and hydrokinetic renewable energy facility placed in service after 2008 and the construction of which
begins before January 1, 2017,308.8

3084 §4B(2)(BNCHI) (reference to §45(d ‘(1)) §48(a)(5)(0)(u .
3082 §48(a)(5)(C)(i) (reference to §45(d)(2)), §48(a)(5)(CH(iD).
3083 §AB(a)(5HC)) (reference to §45(d)(3)), §48(a)}5)(CHil).
W84 EAB(a)B)(C)i) (reference to §45(d)(4)), §48(a)(5)CH(iD.
3088848 (alBYCHI) (reference to §45(d)(B)), §48(a)(BI(C)ii).
3086 848(a)(B)(C)(D) (reference to §45(d)(7)), §48(a)(B)C)GI).
S0B7848(a)(BYCH)y (reference to §45(d)(9)), §48(a)Y(5)(C{ii).

308.8 §48(a}(5)(0){i) (reference to §45(d)}11)), §48(a)(E)(C){D).

The IRS provides two alternative methods for establishing that construction has begun; the first method is based on starting work
of a significant nature (Physical Work Test}, while the second'method is a financial safe harbor (Five Percent Safe Harbor).
These methods reguire that a taxpayer make continuous progress towards completion once construction has begun. A taxpayer
need -only satisfy one method. Whether the taxpayer is making continuous progress fowards completion under the Physical Work
Test is determined by a continuous construction test and by a continuous efforis test under the Five Percent Safe Harbor. 388 | g
facility is placed in service by the later of (1) a year within a four year period after the beginning of construction began, or (2)
December 31, 2018, the facility will be considered to satisfy hoth the continuous construction and continuous effort tests
{Continuity Safe Harbor). 208.10 For example, if construction begins on a facility on January 15, 20186, and the facility is placed in
service by December 31, 2020, the facility will be considered to satisfy the Continuity Safe Harbor. If afacility dees not meset the
Continuity Safe Harbor, whether that facility satisfies the continuous construction test or the continuous effort test will be
determined by the relevant facts and circumstances, 308.11

30838 Notice 2013-29. 2013-20-L.R.B. 1085, clatified byNotice 2013-60, 2013-44 1.R.B. 431, clarified

and modified by Nofice 2014-48, 2074-36 1.R.B. 520, as updated by Notice 2015-25, 2015-13 LR.B. 814,

clarified and modified by Nofice 2016-31, 2016-23 [.R.B. 1025, clarified and modified by Notice 2017-4,

2017-4 L R.B. 541, Notice 2018-60, clarified and modified by Notice 2014-48, also clarifies the effect of

various types of transfers after construction has begun on a partictlar facility. Note that the 1RS will not

issue a ruling or determination letter regarding the application of the beginning of construction requirement.

Rev. Proc, 2017-8, 2017-1 LR.B. 130, §3.01(4}, modified by Rev. Proc, 201738, 2017-22 LR.B. 1258.

20810 Notice 2017-4, 2017-4 L.R.B. 541, clarifying and modifving Notice 2013-29, Notice 201360, Notice
2014486, Notice 2015-25, and Notice 2016-31.

30841 Notice 2013-60;

Qualified property is property that meets:four tests. First, it must be either (1) tangible personal property, 30812 or (2) other tangible
property {not including a building or its structural components), but only if the property is used as an integral part of the qualified
investrent credit facility. 30813 Second, depreciation (or amartization in lieu of depreciation) must be allowable for the property.
308.14 Third, the property must be constructed, reconstructed, erected, or acquired by the taxpayer. 30845 Fourth, the original use of
the property must commence with the taxpayer c!a:mmg the credit, 308.18

208, 12@48(9) 5}(0 (1)(&)
30813 §48(a)(BHDIEYD.
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308.14 848(2)(5)(D){iD).
308,38 8AB{a){5MD){Hi).
308.16.§48(2)(5)(D)(V)-

Taxpayers also may elect a grant in lieu of the credit for qualified property. This election is discussed further in §3140.03.B.3.,
below.

(b) Election Procedures — TPS:3140.03.B.2.b.

To make the irrevocable election to treat a gualified facility as a qualified investment credit facility, the taxpayer must make a
separate claim for the energy credit on each qualified property that is-an integral part of the facility using a completed Form 3488
filed with the taxpayer's timely filed {including extensions) income tax return for the year in which the property is-placed in
service. 39 The taxpayer must-attach to Form 3468 a statement, executed under penaltxes of perjury, that includes; 309.1

309 No‘uce 2009-52, 2809 25 LR.B. 1094, §2.
3091, Jof.

=the taxpayer's name, taxpayer identification nurnber, address, and telephone number;
+ g detailed technical description of sach gualified Investment credit facility, including generating capacity;

» a detailed technical description of the energy property placed in service during the taxable year, including a statement that
the property is an Integral part of the facility;

= the date the properly was placed in service;
» g depreciation schedule reflecting the taxpayer's remaining basis after the energy creditis claimed; and

» a statement that the taxpayer has not and will not claim: a Treasury grant for this properiy.

(3) Coordination with Renewable Energy Grants — TPS.3140.03.B.3.

The Secretary of the Treasury is authorized to provide a grant for specified energy property that is originally placed in-service in 2009,
2010, or 2011 by the person receiving the grant, and specified energy property that is placed in service after 2011 but before the
credit explrahon date, if construction began during 2009, 2010, or 2011.310

31011\m«smcam Reaovary and Remvestment Act of 2009 (2009 ARRA) Pub L No 711 5 §1603(a) §1603(d)(1
(referencing §45(d)). Grants originally were availatile only for energy property placed in service in 2008 ‘or 2010,
The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (2010 TRA), Pub. L.
No. 111-312, §707(g), amended 2009 ARRA §1603 to make grants available for energy property placed in
service in 2011, The American Taxpayer Relief Act of 2012 (2012 ATRA), Pub. L. No, 112-240, §407(c),
amended 2009 ARRA §1603 to clarify that the person receiving the grant had to bethe person who-originally
placed the property m semce

©® 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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The grant:amount is 80% of the basis-of the property that would be-eligible for the energy credit 3104 {10% for-qualified microtubing,
combined heat and power system, or gecthermal heat pump property3102 ) .and 30% for the basis of property that would compromise
a renswable electricity praduction credit-eligible facility. #1902 Grants for qualified fuel cell property are limited to: $1,500 for each 0.5
kilowatt of capacity. 3194 Grants for:microturbines are limited 1o $200 for each kilowatt of capacity. 198 Grants for combined heat and
power-systems are limited to the amount which bears the same ratio to 30% of the basis as the applicable capacity bears to the
capacity of the properiy 3106 Praperty must be depreciable or amortizable in-order to'receive a grant 3107

310, 1 20()9 ARRA §16£}3(b (2)(A) See Alta Wmd! Owner Lassor C‘ V. Umted Stafes No, 73~402T (Fed

Cl Oct: 31, 2016) {eligible basis computed using purchase price under §1012 and not residual method

under §1060 as there was no applicable asset acquisition); RP1 Fuel Cell, LLC v. Unijted States, No. 13-552C
(Fed. Cl. Mar. 31, 2015) (grant amount determined including cost basis of gas conditioning equipment, which
court determined was qualified fuel cell property).

31022009 ARRA §1603(b)(2)(B).

3032009 ARRA §1603(B)(2)(A).

31042009 ARRA §1603(h)(3) (referencing §48(c)(1)(B).

1052009 ARRA §1603(b)(3) {referencing §48{c){2)(B).

8108 2009 ARRA §1603(h)(3) (referencing §48(c)(3)(B).

3107 2009 ARRA §1603(d) (flush language). For analysis.of whether specific property that is part-of a wind facility
is eligible for a grant, see CCA 201122018,

Note: Due o the sequestration, the §1603 payment amount was less than the award amount, A §1603. award made on or after March
1, 2013 and before Qctober 1, 2013 was subject to a seguestration reduction of 8.7%, and a §1603 award made on or after October
1, 2013, and before October 1, 2014 was subject fo a reduction of 7.2%.38108

3108 Not ice 2014»3@ 2014»26 f R B ??09

The amount of a grant.under this provision is notincludible in gross income. 3198 However, the basis of the property is reduced by 50%
of the amountof the grant, #1010 The grant amount and basis of the specified property is not affected by the reduced payment amount
due to sequestrat on 2104

3109 §48(d){3}(A}

3101084 8(d)(3)(B); Nolice 2012-23, 2072-11 LR.B. 483, Q&A-1. Basis is not reduced by the amount of the grant
that is deemed 1o be excessive. See AM 2011-004, See also Notice 2014-39 (Basis reduced by actual payment
amount and not award amount where payment amount less due to sequestration).

041 Notice 2014-39. A taxpayer may not partition the basis of the specified property and claim a tax credit
under §45 or §48. Id.

Grants are payable to the party entitled to the credits. #1912 Payments of the grant must be made-during the 60-day period beginning
on the date of applncatlan or the date the property is piaced in service, whichever is later, 31013

310 122009 ARRA §1 603(3
A 310:43 2009 ARRA §1 603(c
& © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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Grant applications had to beé received before October 1, 2012.310.14

310442009 ARRA §1603(j). as amended by the 2010 TRA, §707(b).

The Department of Treasurty provides guidance under this program on its website. 31015

3015 See U8, Treasury Department, Payments for Specified Energy Property in Lieu of Tax Credits under the
American Recovery and Reinvestment Act of 2009—Program Guidance (Apt, 2011), available at
http:/fwww.freasury.gov/initiativesirecovery/Pages/1603, aspx.

Grants may not be made to any Federal, state, or local government (or political subdivision, agency, of instrumentality thereof), 81016
any §501(¢c) tax-exampt entity, 31047 or any clean renewable energy bond lender or cooperative electric company. 31018 Additionally, no
grantmay be made to & parfnership or other pass-through entity partner of any of these entities, 31019

310162009 ARRA §1603(g)(1).

310172009 ARRA §1603(g)(2).

310182008 ARRA §1603(g)(3) (reference to §54(}).

310192000 ARRA §1603()(4). See Notice 2012-23, 2012-11 1.R.B. 483, Q8A-3.

The Secretary of the Treasury must apply rules to grants made under this provision relating to the Investment credif, including
recapture provisions, 310.20

36202009 ARRA 81803 (referenceto §50).

If the taxpayer recelves an energy credit for properly for any tax year ending before the grant is made, the amount of the credit is
recaptured, the credit carryforwards must be adjusted, and the grant is determined without regard 1o any reduction in basis by reasen
of the prior credit. #1021

aoz §48£d§{é},

Note: The Court-of Federal Claims has.held that only & portion of a plant’s. costs are eligible for reimbursement under 2009 ARRA
§1603, i.e., the costs of the plant had to be reasonably allocated between the plant's qualifying and nonqualifying functions (i.e..
electrical generation versus thermal energy production for industrial purposes). The taxpayer had constructed an open-loop biomass
cogeneration plant adjacent to an industrial fagility. The biomass plant used the steam from an open-loop boiler to produce electricity
from a turbine, and then used the remaining steam (i.e,, the bulk of steam produced) for industrial processes. Approximately one-third
of the plant's energy output genierated electricity, whereas two-thirds of this output was used for industrial purposes in the industrial
facility next door, The electricity genaration allowed the plant to qualify for state and federal renewablé energy incentives under 2009
ARRA §1603. The taxpayer claimed an eligible cost basis of $9,037,769, and requested reimbursement of $2,711,331 (30% of the
cost basis). However, the government approved reimbursement of only $943,754, representing the cost of the turbine and one-third of
all other costs. The court noted that, in light of the plant's substantial thermal energy production and.comparatively small electrical
generation, the eligible cost basis of the plant was limited to the portion relating to electrical energy production, 810.22

] % © 2017 The Bureau of National Affairs, Inc. All Rights Reserved, Terms of Service
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S22 WE Pariners I, LLC v. United States, No. 13-54, 2015 BL 6023 (Fed. Cl. Jan. 12, 2015),

(4) Applicable Quality. and Performance Standards — TPS3140,03.8.4.

The applicable performance and quality standards are those, if any, prescribed by IRS regulations in consultation with the Secretary of
Energy 311 and that are in effect when the property is acquired.®121f no standards are in effect when the property'is acquired, the
property need not meet any standards issued at a later date. 312

att §48(a)(3)(9)(ll
312§48(a)(3)(D)(i1); Reg. §71.48-9(m)(1).
$131R-2134 (June 8, 1979).

For this purpose, property is considered to be acquired on the date the taxpayer enters into a binding contract to acquire the property,
or, for property constructed, reconstructed, or erected by the taxpayer, the earlier of the date it begins the construction, reconstruction,
or erection of the property, or the date the taxpayer and another person enter into a binding cantrast requiring each to construct,
reconstruct, or erect property-and place the property in service for an agreed-upon-use. 3% A binding contract to construct, reconstruct,
or erect property, or to acquire property, is a contract that is binding at all times on the taxpayer under applicable state or local law. 318
A binding contract to construct, reconstruct, or erect property or to.acquire property does notinclude a contract for prepatation of
architect's sketches, blueprints, or performance of any other activity not involving the beginning of physical work 3181

4 Reg, §1.48-89(m{2).
315 Reg, §1.48-9(m}{3).
3151 Reg. §1.48-9(m)(3). See the example under Reg. §1.48-9(m){4).
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Tax Practice Series
Tax Practice Series: Credits, Computations and AMT
93140: Investment Tax Credit
Explanation
$13140.03. The Energy Credit

113140.03.B. Energy Property

TPS 3140.03.B.

“Energy property” is any property that safisfies the following conditions; 248

A5ZAB(a)(3). See also Reg. §1.48-9.

» The property must be qualified enargy property. 246

« The:-construction, reconstruction; or erection of the property must be completed by the taxpayer, 247 or acquired by the taxpayer if the
original use of the property begins with the {axpayer, 248

« The property must be property with respect to which depreciation oramortization is allowable. 249
= The property raust meet the applicable performance and quality standards, 250

« The property must not be part of a facility the production from which is taken inte acecount in computing the credit for electricity
produced from certain renewable resources. 251

= The property must not be property for which the taxpayer receives a grant in lieu of the energy credit. 252

24B848(2)(3)(A).
247§48(a)(3)(B)().
248548(a)(3)(B)).
249848(a)(3)(C).
20§48(a)(3)(D):

251848(2)(3) (fush language) (reference to §45). However, qualified property thatis part of a qualified

investment credit facility (renewable electricity production credit facilities described in §45(d)(1), §45(d}(2), §45(d)(3).
845(d)(4), §45(d)(B), §45(dN7), §45(d)(9), or §45(d}(11)) for which the taxpayer does not claim the renewable
electricity production credit under §45, qualifies as energy property. §48(a)(5). For further discussion,

see §13140.03.8.2., below.

252§48(d ( Fnr further dlscussmn of grants that are avallabfe in lleu of the energy credlt see ﬂ3140 03 B 3 below.
(1) Qualified Energy Property — TPS 3140.08.B.1.

Qualified energy property includes property that is solar .energy property, solar illumination property for periods-ending before January
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1, 2017, geothermal deposit property, qualified fuel cell property, qualified microturbine property, and, combined heat and power
system property, gualified small wind energy property, and geothermal heating and cooling equipment for periods ending before
January 1, 2017.253

BA848(a¥(3MA). In Notice 2015-70, 2015-43 LR.B. 604, the IRS requested comments on qualifying energy
property definitions in.anticipation of issuing newregulations.

Energy property also includes property that is part-of a renewable electricity production facifity placed into service after 2008 and the
construction of which begins before January 1, 2017 (January 1, 2020 in the case of a wind facility), for which-{1) the taxpayer makes
an irrevocable election to treat the facility as energy property, and (2) no renewable elecmcuty productron credit has been allowed. 254

254 §48(a)(5) The ERS will not issue a mlmg or determmatvon [etter regardmg the applucation of tha begmmng of
construction requirement. Rev. Prog. 2017-3, 2017-1 LR.B. 130, §3.01(4), modified by Rev. Proc. 201738,
2017-22 I.R.B. 1258, For a further discussion, see 3140.03.B.2., below.

(a) Solar Energy Property— TPS 3140.03.B.1.a.

Solar-energy property is equipment that uses solar energy to generate electricity, to-heat, cool, or provide hot water for use ina
structure, or to provide solar process heat, but it does not include property used to generate energy for heating swimming podls.
255 Solar energy property includes equipment and materials, as well as parts related to the function of that-eguipment, that use
solar energy directly to perform these functions, generally through the use of equipment such as collectors (to absorb sunlight
and create hot liquids orair), storage tanks (to store hot liguids), rockbeds (to store hot air}, thermostats (o activate pumps or
fans which circulate the hot liquids or ait); and heat exchangers (to utilize hot liquids or air {o create hot air or water). 256 However,
property that uses as an energy source fuel or energy derived indirectly from solar energy, such as ocean thermal energy, fossil
fuel, orwood, is not considered solar energy property. 257

255 §48{a){3 A}(} See PLR 20094?027 and plr 201450{)‘13 {when mstalied w:th roaftop soiar generahon
system of photovaltaic cells, reflective roof surface fatilitates generation of addifional slectricity by causing
sunshine to he reflected oncells' underside).

28 Reg. §1.48-9(d)(1).
*7Reg. §148-90d)(1).

Solar energy property includes equipment that uses solar energy 1o generate electricity, and includes storage devices, power
conditioning equipment, transfer equipment, and parts related to the functioning of those items. In general, this process involves
the transformation of sunlight into electricity through the use of such devices as solar cells or other collectors. However, solar
energy property used to generate electricity includes only equipment up to (but not including) the stage that transmits or uses
glectricity. 258 Equipment that'uses solar energy beyond the distribution stage is eligible only If specially adapted to use solar
energy. 259

258 ?ieg §1 48»9(d)(3) See PLR 201444025 (genera Iy, equnpment essentiai o the funot foning of s:}lar
power energy systems are energy property under §48, including equipment upon which solar panels are
mounted, but such-equipment that provides structural support for solar collectors may. also provide
structural support forlights-and other-equipment not used for the generation of solar energy, thus some
portion of basis. must be allocated to non-energy property). But see PLR 201308005 (photovoitaic system
battery that, in addition to storing electricity, allows customersto supply excess electricity generated to
local utility qualifies as solar energy property).

(OReG SIABSG).
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Pipes and ducts used exclusively to carry energy derived from solar energy are solar energy property for purposes of the energy
credit. 260 Pipes and ducts that are used to carry both energy derived from the solar energy and energy derived from other
sources are solar energy property-anly if their use of energy other than solar energy does not exceed 25% of their total energy
input in an annual measuring period, and only to the extent of their basis or cost allocable to their use of solar energy during an
annual measuring period. 281 The same rule applies to so-called “auxiliary equipment” such as hot water tanks, which is utilized
by both auxiliary equipment and solar energy equipment. 262Property used in this way is called "dual-use” equipment, 2863

260 éegh §1 .4é~9(ﬁ)(4>-
261 Reg. §1.48-9(d)(4).
262 [d,

2 Reg. §1.48-9(d)(6).

The.annual measuring period far an item of dual-use eguipment is the.365-day period beginning with the day it is placed in
service, of a 365-day period baginning the day after the last day of the immediately preceding annual measuring period, 264 The
allocation of energy use required for dual use equipment can be made by comparing, on a Btu basis, energy inputto dual use
equiprnent from solar energy with energy input from other sources. 286 However, the IRS will consider any other method that
accurately establishes the relative annual use by dual-use sguipment of solar energy and energy derived from other sources, 268

24 1g.
268 44d..
286 {4

Solar energy property does not include so-called auxiliary eguipment such as furngees and hot water heaters that use a source
of power other than solar energy to provide Usable energy. 287 However, as described above, solar 'energy property does include
dual use equipment such as ducts and hot water tanks, which Is ulilized by both awdliary equipment and solar energy equipment,
as fong s not more than 25% of the equipment’s use of energy is from sources other than solar energy. 268

V 267 Id..

28 Id, See PLR 201308005 (photovoliaic system baltery subject to 25% test separate from rest of solar

Solar energy propetty does not include equipment that uses solar energy to generate steam at high ' temperatures for use in
industrial or commercial processes (solar process heat). 268

' Lo.eg'geg{@.és;s(m(?'): .

So-called “passive” solar energy systems do not qualify for the.energy credit, even if they are combined with "active” solar
systems. 270 An active solar system is based on the use of mechanically forced energy transfer, such as the use of fans or pumps
to circulate: solar generated energy. 271 Passive systems are based on the use of conductive, convective, or radiant energy
transfer. Passive solar property includes greenhouses, solariums, roof ponds, glazing, and mass or water frombe walls. 272 Thus,
these types of property do not qualify for the energy credit.

| 20Reg. §1.48-9()(2)0).
M Reg. §1.48-9(d)(2)(i).

# © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
Bloomberg Law : B e

PLEX00651.0112



Case 2:15-cv-00828-DN-EJF Document 249-24 Filed 11/17/17 Page 113 of 135

13140.03.B. Energy Property

2M2Reg. §1.48-9(d)(2)(ii).

Generally, buildings and their structural components donot qualify as “section 38 property” for purposes of the investment credit,
of which the energy credit is a part. 273 Thus, buildings and such components also generally are not considered energy property.
However, the IRS ruled that a photovoltaic curtain wall designed to use solar energy to generate electricity and as a structural
component enclosing the exterior of the taxpayer's building constitutes.energy property. 274 Similarly, when a structural
component is an integrated and inseparable component of a single system, the IRS has ruled that the component qualifies for the
credit, 278

H 273Reg §{‘.4‘8-1(e)(1)4
24PLR 201043023 (citing Reg. §1.48-9(b)(1)()-
25PLR 201121005 (citing Rev. Rul. 79-183, 1979-1 C.B. 44).

It is not necessary for solar.energy property to-comprise a complstely functional solar system in-order to qualify for the credit. The
Tax Court has held that solar energy property is any equipment that uses solar energy to generate electricity, to heat, cool, or
provide hot water for use in a structure, or to provide solar process heat, and includes parts solely related to the functioning of
such equipment. Thus, an incomplete system made up of gualifying parts, such as collectors, storage fanks, thermostats, heat
exchangers, etc., can qualify for the credit. 276

218 Cooperv. Commissioner; 88 T.C. 84 {1987).

Because property must be "placed in service” in order to qualify for the energy credit, it is of some impottance to.determine when
property is actually placed in service. The Tax Court has determined that a lessor of solar energy property is deemed to have

Example— Solar Property Qualifying for the Ensrgy Credit

InYear 1, Corporation X, a calendar year taxpayer, constructs an apartment building and purchases equipment to convert solar
energy into heat for the building. All equipment is placed in service on Oct. 1 of Year 1. X also installs an oil-fired water heater
and other equipment to provide a backup source of heat when the solar energy equipment cannot mest the energy needs.of the
building. On a BTU basis, 80%. of the total energy input to'the dual use equipment during the: 365-day period beginning on-Oct, 1
of Year 1 is'from solar energy. Inh addition to the-water heater, X purchases and places in service aroof solar collector, a heat
exchanger, a hotwater tank, a control component, pumps, pipes, fan-coil units, and valves. The fan-cail units could be used with
energy derived from an oil or gas substance without significant modification, All items are depreciable and have a useful life of
three years or more, The use of the equipment to heat the building is the first use to-which the equipment has been put. Water is
pumped from the basement through pipes to the roof solar collector. Heated water returns through pipes to a heat exchanger
which transfers heat to the waterin the hot:water tank. The hot water tank andthe oil-fired water heater utilize the same
distribution pipe. Pumps and valves at the points of connection between the hot water tank, the oil-fired water heater, and the
distribution pipe regulate the auxiliary energy supply use. They also prevent the oil-fired water heater from heating water in the
hot water tank. An integrated control component determines whether hot water from the hot water tank or from the oll<fired water
heater is distributed to fan-coil units located throughout the building. The roof solar-collectoriis solar energy property. The pump

® ® 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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that moves the water tothe roof collector and the pipes betiveen the roof collector and the hot water fank qualify because they
are solely related 1o transporting solar heated water. The hot water tank qualifies because it stores water heated solely by solar
radiation. The heal -exchanger also qualifies as energy property. The oil-fired water heater does not qualily as solar energy
property because it is auxiliary equipment. The fan-coil units do not qualify as solar energy property because they are not
specially adapted to use energy derived from solar energy. Because the distribution pipe, the control companent, and the pumps
and valves serve the oil-fired water heater.as well as the solar energy equipment, they qualify-only to the extent of 80% of their
cost or basis, the portion allocable to the use of solar energy. 278

27 Reg.: §1.48-9(d)(8). N

(b} Solar lllumination Property — TPS 3140.03.B.1.b.

Solar ilumination property Is equipment that uses fiber-optic distributed sunlight to illuminate the inside of a structure, but only for
periods ending before January 1, 2017.279

219.848(a)(3)(AN).

{¢) Geothermal Deposit Property — TPS 3140.03.B.1.c.

Geothermal deposit property is equipment used to produce, distribute, or use energy derived from a-geothermal deposit, 290 biit
only, in the case of electricity generated by geothermal power, up to (but not including) the electrical transmission stage. 281 A
geothermal depositis @ geothermal reservolr consisting of natural heat which is stored in rocks or in-an agueous liquid or vapor
(whether or not under pressure). 282 Only geothermal deposits located inthe United States or in a possession of the United States
meet the definilion of "gecthermal deposit” for purposes of the energy credit. 283

280Within the meaning of §613(e){2)
281§48(a)(3) (AN} Reg. §1.48-9(cH(10)(i).
262861 3(6)(1). §613(e)(2).

203886138}t 1).

Geothermal production eguipment includes equipment necessary to bring geothermal energy from the subterranean deposit to
the surface, including welthead and downhole equipment, such as serssning or slotting liners, tubing, downhole pumps, and
associated equipment. 284 Reinjection wells required for production also may qualify. 285*Production” does nat include exploration
and development, 286

24 Reg. §1.48-9(c)(10)(i).
285 fef.
286 fef

Geothermal distribution equipment includes equipment that transports geothermal steam or hot water from & geothermal deposit
to the site of ultimate use. 287 If geothermal energy is used to generate electricity, distribution equipment includes equipment that
transports hot water from the geothermal deposit to a power plant. 288 Distribution equipment also includes components of a

4 © 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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27 Reg. §1.48-5(¢)(10){i).
288 jd
269 Ief,

Geothermal equipment includes equipment that uses energy derived both from a geothermal deposit and from sources other
than a geothermal deposit ("dual-use equipment”), as long as the portion of such equipment's use of energy from sources other
than a geothermal deposit does not exceed 25% of its total energy inputin an annual measuring period, and only to the extent of
its basis or cost allocable to its use of energy from a geothermal deposit during an annual measuring period. 29 An annual
measuring period for an item of dual-use geothermal equipment is the 365-day period beginning with the day it is placed in
service or a 365-day period beginning the day after the last day of the immediately precedirig annual measuring period.2¢1The
allocation of energy use required may be made by comparing, on a Btu basis, energy input to dual-use equipment from the
geothermal deposit with energy input from other sources. 292 However, the IRS may accept any other method that accurately
sstablishes the relative annual use by dual use equipment of energy derived from a geothermal deposit and energy derived from
other sources, 293

20Reg. §1.48-9(c)(10)(iv).
281 ¢
29 fd
283 ;af

The existence of 4 backup system designed for use-only in the event of a failure in the system providing energy derived from a
geothermal deposit will not disqualify any-other equipment. 284 1f geothermal energy is used to generaie electricity, equipment
using geothermal energy includes the electrical generating equipment, such as turbines and generators. 295However, geothermal
eguipment does not include any electrical fransmission equipment, such as transmission lines and towers, or any equipment
beyend the electrical transmission stage, such as transformers and distribution lines. 296

284 Reag. §1.48-9(c)(10){v).
295 1d.
298 [d.

Example (1)— Geothermal FProperty Qualifving for the Energy Credit

On Oct. 1, Year 1 Corporation X, a calendar year taxpayer, places in service a system which heats its office building by
circulating hot water heated by energy derived from a geothermal deposit through the building. Geothermal equipment includes
thie circulation system, including the pumps and pipes which circulate the hot water through the building. 297

e 297Reg§148”9(@(m}(w}E}” et i

Example (2)— Property Which Is Not Geothermal Property
® 2017 The Bureau of National Affairs, Inc. All Rights Reserved. Terms of Service
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The facts are the same as in Example 1, above, except that X also places in service a boiler to produce hot water for heating the
building exclusively in the event of a failure of the gecthermal equipment. The boiler is not geothermal equipment, but the
existence of the backup system does not serve to disqualify the eligible property described in Example 1, 2%

28 Reg, §1.48-9(0)(10)(vi), Ex. 2.

Example (3)— Dual-Use Property

The facts are the same as in Example 1, above, except that the water heated by energy derived from a geothermal deposit is not
hot enough to provide sufficient heat for the building. Therefore, the system includes an slectric boiler in which the water is
heated before being circulated in the heating systeni. -On a Btu basis, 80% of the total.energy input to the eirculating system
during the 365-day period beginning on Oct. 1, Year 1, is energy derived from a geothermal deposit. The boiler is not geothermal
equipment, For Year 1,:80% of the circulating system is geothermal equipment because 80% of its basis or cost is.allocable to
use of energy from a geothermal deposit. 299

299 Reg. §1.48-9(c){(10)(v), Ex. 3.

Example (4)— Geothermal Property

Corporation X acquires a commercial vegetable dehydration system in Year 1. The system operates by placing fresh vegetables
on a.conveyor belt and moving them through a dryer. The Conveyor beltis powered by slectricity. The dryer Uses only énergy
derivedfrom a geothermal deposit. The dryeris geothermal equipment while the equipment powered by electricity does not
qualify. 300

Note: The Tax Court has held that the energy credit with respect to geothermal deposit property'is not computed with respect to
the taxpayer's basis in the entire facility but Is limited to- the basis of assets within the facility that actually distribute geothermal
anergy throughout the facility or that use geothermal energy in the operation of the equipment. 301 Thus, the court held that the
owner of a commercial mushroom production facility that used geothermal energy could compute the credit with respect only to
the pipes in the compost wharf that delivered the geothermal heat, the delivery system for the geothermally heated water used in
the pasteurization unit structure, the pasteurization tunnels, and the grow rooms that used geothermal heat, In contrast, the credit
was not allowed with respect to the compost preparation equipment, the transportation equipment used to move the compost to
the compost wharf, the compost wharf aside from the pipes, the mushroom spawn sprinkling equipment, the transportation
equipment used to move the spawned compost to:grow rooms, and the harvesting, sorting, packaging, and shipping equipment.

301 Qregon Trajl Mushroom Co. v. Connmissioner, T.C. Memo 1992-293,

(d) Qualified Fuel Cell Property — TPS 3140.03.B.1.d.
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Qualified fuel cell property is a fuel cell power plant that satisfies two conditions. 392 First, it must have a nameplate capacity of at
least 0.5 Kilowatt of electricity using an elecirochemical process. 3024 Second, it must have an elsctricity-only generation
efficiency greater than 30% 3022 A fuel cell power plant is an integrated system comprised of a fusl cell stack assembly and
associated balance of plant components that converts a fuel into eleciricity using electrochemical means. 3023 The credit for any
fuel cell is limited to $1500 for each 0.5kilowatts of capacity. 3024 Qualified fuel cell property does not include any property for any
period after December 31, 2016, 3025

302/AB(c){1){A). See-also Notice 2008-68, 2008-34 {.R.B, 418, §3.01-§3.03, effective for property placed in
service after Aug. 25, 2008, though taxpayers may apply this notice to property placed in service after Dec.
31, 2005, and before Jan. 2, 2009. Notice 2008-68, 88,

3021 §48(CH (AN

3022 §ABLCHIAN).

3023 848(cH(1)(C).

5024 §48(c)(1)(B).

3025 §48(c)(1)(D).

{e) Qualified Microturbine Property — TPS 3140.03.B.1.e.

Qualified microturbine property is a stationary microturbine power plant that satisfies two conditions. 302 First, it must have a
nameplate capacity of less than 2,000 kilowalts. 3031 Second, it must have an electricity-only generation efficiency of not less than
26% at International Standard Organization conditions. 3032 A stationary microturbine power plant is ‘an integrated system
comprised-of a.gas turbine engine, a combustor, a recuperator or regenerator, a generator.or allermnator, and associated balance
of plant compaornients that converts a fuelinto electiicity and thermal-eriergy. 3033 A stationary microturbine power plant also
includes all secondary components located between the existing infrastructure for fuel delivery and the existing infrastructure for
pawer distribution, including equipment and controls for meeting relevant power standards, such as voltage, frequency and
power factors, 3034 The cradit for any microturbine property is limited to. $200 for each kilowatt of capacity. 3035 Qualified
microturbine property does not include any property for-any period after December 31, 2016, 3938

303548{c)(2)(A). See alsc Notice 2008-68, .2008-34 L.R.B. 418, §3.01-.03, effective for property placed in
service after Aug. 25, 2008, though taxpayers may apply this notice to property placed in service after Dec.
31, 2005, and before Jan. 2, 2008, Notice 2008-68, §8.

033 54B{cHUAN)-

803.2 §48{c) (2} (AN,

3023 §48(c)(2)(C).

3034 [d,

3035 §48(cH2)B).

(f) Combined Heat and Power System Property — TPS 3140.03.B.1.7.

Combined heat and power system property is property that makes up a system that'meets four requirements. 304 First, the system
must use the same energy source for the simultaneous or sequential generation of electrical power, mechanical shaft power, or
both, in combination with the.generation of steam or other forms of useful thermal energy (including heating.and cooling
applications). 3041 Second, the system must produce (1) at least 20% of its total useful energy in the form of thermal energy which
is net used to produce electrical or mechanical power ora combination thereof, and (2) at least 20% of its total useful energy in
the form of electrical or mechanical power or a combination thereof, 3042 Third, the system's energy efficiency percentage must
exceed 60%.3%43 Fourth, the system must be placed in service before January 1, 2017. 344 The energy efficiency percentage of
a system is a fraction, the numerator of which is the total useful electrical, thermal, and mechanical power produced by the
system at normal operating rates, and expected to be consumed'in its normal application, and the denominator of which is the
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lower heating valus of the fuel sources for the system. 3045 A system dssigned to use biomass does not have to meet the 60%
energy efficiency percentage requirement, but the credit is prorated if that reguirement is not met. 3048

04848 (H3NA).

041548 (c)H3N A,

W42 848(cHIWA)(). The percentages are determined on a Blu basis. §48(c){3)(C){i).

WA RABIEHA) D,

3044 §48{C)(3NAN V).

3045 §48(c)(3)(C)(i). The energy efficiency percentage is determined on a Biu basis, §48(c){3)CH(i).
3048 §48(c)(3) (D).

Conibined heat and power system property does not include property used to transport the energy source to the fagility or to
distribute energy produced by the facility. 3047

047 §48(c)(3)(C ).

If the electrical capacity of a combined heat and power system placed in service during the taxable year exceeds the applicable
capacity, the credit amount is reduced proportionally. 3948 The applicable capacity is 15 megawalls or a mechanical energy
capacity of more than 20,000 horsepower or an equivalent combination of electrical and mechanical energy capacities. 3048
Combined heat and power systent property does not include any property making up a system that has a capacity greater than
50 megawalts of a mechanical energy capacity greater thar 67,000 horsepower of an equivalent combination of electrical and
mechanical engrgy capacities, 30410

3048 Thusg, the allowable credit amount is the full eredit amount multiplied by the ratio of the
applicable capacity to the capacity of the property. §48(CHEHB)().

30488 AB(CHBIBI().
ao&.1o§4g(;)(3)(}3)(iii}.

{g) Qualified Small Wind Energy Property — TP8:3140.03.B.1.¢.

Qualified small wind energy property is property that uses a qualifying small wind turbine (a wind turbine that has-a nameplate
capacity of 100 kilowalts or less) to generate electricity. 308 Qualified small wind energy property does not include any property for
any period after December 31, 2018.3053

Guality standards, See Notice 2015-4, 2015-5£.R.B. 407, modified by Notice 2015-51, 2016-31 LR.B. 133
(effective dates).

IS,

(h) Geothermal Heating and Cooling Equipment — TRPS 3140.03.B.1.h.

Geothermal heating and cooling equipment is equipment that uses the ground orground water as a thermal energy source to
heat a structure oras a thermal energy sink to cool a structure, but only with respect to periods ending before January 1, 2017,
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308

308 §48{a}(3}(§}(v§i),

(2) Election of Energy Credit in Lisu of Renewable Electricity Production Credit— TPS 3140.03:B.2.

Effective for renewable electricity production facilities placed in service after 2008, the construction of which begins before January 1,
2017 (January 1, 2020 in the case of a wind facility), 307 taxpayers otherwise entitled to the renewable electricity production credit
{determined on-a cents-per-kilowatt hour basis) may elect the energy-credit in lieu of the production credit {referencing §45). 3071 The
election is irrevocable, 3072 The energy percentage is 30% for such property. 3972 Under the élection, any qualified property that is part
of a qualified investment credit facility is treated as energy property for purposes of the energy credit. 8074 [f the taxpayer makes the
election, no productlon credit for any year is allowed for any qualmed investment credit facility. 307:8

3'37 §48(a}{53 See Notice 2013-29, 20113 20 LR.B. 7085 afar;f:ed byNotnce 2013~SD 2013 4&? LR.B. 43?
clariffed and modified by Notice 2014-48, 2014-36 L.R.B, 520, as updated by Notice 2015-25, 2015-13 LR.B.
814, clarified and modified by Notice 2016-81, 2016-23 |.R.B. 1026, as clarified and modified by Notice 2017-4,
2017-4:1.R.B. 541, for methods of establishing that construction of a qualified facility has:begun.

3071 §48(2)(5). The IRS will notissue a ruling or determination letter regarding the application of the beginning of
consfruction requirement. Rev. Proc. 2017-3, 2017-1 LR.B. 130, §3.01(4), madified by Rev. Proc. 2017-38,
2017-221.R.B. 1258, See f[3170.05.C,, for a discussion of the renewable slectricity production credit,

3072 §48(2)(5HCHH ).
807.3 §48(a)(BYA) ().
074 g48(a)(BHAN).

307.8 §48(a) 5){8

{a) Qualified Investment Credit Facility — TP3.3140.03.B.2.a.

A qualified investment credit facility is any of the following facllities if no production credit has been allowed for that faciiity; 308

EEAE(2)(BHC). See afso Reg §‘i 48 9 wh ch appl es to §48{a}{3} energy property and

presumably analogous fo §48(a)(5) energy property 1o the extent that property is covered by both
provisions, e.g., property used to produce electricity from geothermal deposits or wind energy property,
See, e.g., CCA 201122018 {(Reg. §1.48-9(e) cited with respect to §48(a)(5)(D} wind energy property
determination); PLR 201208035 (Reg. §1.48-9(e) cited as authority for determination storage device
qualified as w nd energy property}

=« A qualified wind facility placed in service after 2008, the construction of which begins before January 1, 2020.308.1

» A qualified closed-loop biomass facility placed in service after 2008, the construction of which: begins before January 1,
201 7. 308.2

» Aqualified open-loop biomass facility placed in service after 2008, the construction ofwhich begins before January 1,
2017.3083

+ A qualified geothermal faciiity placed in service placed in service after 2008, the construction of which begins before
January 1, 20173084
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- A qualified landfill gas facility placed in service after 2008, the construction of which begins before January 1, 20173085
« Aqualified trash facility placed in service after 2008, the construction of which begins before January 1, 20173088

éogga?qualiﬁed hydropower facility placed in service after 2008 and the construction of which begins before January 1, 2017.

= A gualified marine and hydrokinetic renewable energy facility placed in-service after 2008 and the construction of which
begins before January 1, 2017.308.8

3081 §48(2)(5)(C)(i) (reference to §45{d)(‘i)), §48(a (5)(0)(

§08.2 84 8(a)(BUCY() (reference to §45(d)(2)), §48(a)(B)(C)(i).
8083 §48(a)(5M(C) () (reference to §45(d)(3)), §48(a)(E)(C)(.
3084 §48(a)(5)(C)() (reference to §45(d)(4)), §48(a)B)(C) ().
8083 §48(a)(5)(C)() (reference to §45(d)(6)), §48{a)(BE)(C) (.
3085 §48(a)(5)(C) (1) (reference to §45(d)(7)), §48{a)B)(C) ).
308.7 §48(2)(A)C)() reference to §45{d)(9)), §48(a)(5H{C)H).
3088548} (BC)H (referenc:e to §45(d)(1 13 §48{a){5){0)(n

The IRS provides two alternative methods for establishing that construction has begun; the first methad is based on starting work
of a significant nature (Physical Work Test), while the second method is a financial safe harbor (Five Percent Safe Harbor),
These methods require that a taxpayer make continuous progress towards completion onee construction has begun. Ataxpayer
need only satisfy one method. Whether the taxpayer is making continuous progress towards completion under the Physical Wark
Test is determined by & continuous construction test and by a continuous efforts test under the Five Percent Safe Harbor, 3088 4f g
facility is placed in service by the later of (1) a year within & four year period after the beginning of construction began, or {2)
December 31, 2018, the facility will be considered to satisfy both the continuous construction and continuous: effort tests
(Continuity Safe Harbor), 3981 For example, if construction begins on a facility on Jaruary 15, 2016, and the facility is placed in
service by Decernber 31, 2020, the facility will be considered to satisfy the Continuity Safe Harbor. If a facility does not meet the
Continuity Safe Harbor, whether that facility satisfies the continuous construction test or the continuous effort test will be
determined by the relevant facts and circumstances, 30811

063 Notice 2013-29; 2013-20 L.R.B. 1085, vlatified by Notice 2013-60, 201344 LR.B. 431, clarified

and modified by Notice 2014-46, 2014-36 L.R.B. 520, as updated by Notice 2015-25, 2015-13 LR B. 874,
clarified and modified by Notice 2016-31, 2076-23 LR.B. 1025, clarified and modified by Notice 20174,
2017-4 LR B. 541. Notice 2013-60, clarified and modified by Notice 2014-48, alzo clarifies the effect of
various types of transfers after construction has begun on a particular-faciiity. Note that the IRS will not
isstie a ruling or determination letter regarding the application of the beginning of construction requirement.
Rev. Proc. 2017-3, 2017-1 LR.B. 130, §3.01{4). modified by Rev. Proc. 2017-38, 2017-22 |.R.B. 1258,

0810 Notice 2017-4, 2017-4 1.R.B. 541, clarilving and modifying Notice 2013-29, Notice 2013-60, Notice
2014-46; Notice 2015-25, and Notice 2016-31.

30811 Notice 2013-60,

Qualified property is property that meets four tests. First, it must be either (1) tangible personal property, 30812 0r (2) other tangible
property (not including a building or its structural components), but anly if the property is used as an.integral part.of the qualified
investment credit facility. 308.13 Second, depreciation (or amortization in lieu of depreciation) must be allowable for the property.
308.14 Third, the property must be constructed, reconstructed, erected, or acquired by the taxpayer, 308.95 Fourth, the original use of
the property must comimence with the taxpayer c!aummg the credit, 208.16

39512§48(a)[5)(D)( ).
308.13.848(a)(5)(D)([H(I).
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30534 848{a)(B)(D)(H).
0895 §48(ay5)D)(D.
308,16 §4g(g)(5).(p)(iv).

Taxpayers also may elect a grant in lisu of the credit for qualified property. This election is discussed further in 3140.03.8.3.,
below.

(b) Election Procedures — TPS 3140.03.B.2.b.

To make the irrevocable election to treat a qualified facility as a qualified investment credit facility; the taxpayer must make a
separate claim for the energy credit on each qualified property that is an integral part of the facility using a completed Form 3468
filed with the taxpayer's timely filed (including-extensions) income tax return for the year in which the property is placed in
service. 39 The taxpayer must attach to Form 3468 a statement, executed under penaltnes of perjury, that includes; 3081

309 th ice 2009 52 2009 25 LR B 1094 §2
3093 f¢f.

» the taxpayer's-name, taxpayer identification number, address, -and telephone numbsr;
* g detalled technical description of each qualified invesiment credit facility, including generating capacity;

- a detailed technical description of the energy property placed in service during the taxable year, including a statement that
the property is an integral part of the facility:

+the date the property was placed in service;
* a depreciation schedule reflecting the taxpayer's remaining basis after the energy credit is claimed; and

« astatement that the taxpayer has notand will not ¢laim a Treasury grant forthis property.

(3) Coordination with Renewable Energy Grants— TPS 3140.03.B.3.

The Secretary of the Treasury is authorized to provide a grant for specified energy property that is originally placed in service in 2009,
2010, or 2011 by the person receiving the grant, and specified energy property that is placed in service after 2011 but before the
credit exp:rataon date, if construction began during 2009, 2010, or 2011, 310

31°American F{eaovery and Remvestmem ﬂct of 2009 (2009 ARRA) Pub L No. 1’1 7-5 §1 603(3) §1603(d)(1)
(referencing §45(d)). Grants originally were availahle only for energy property placed in service in 2009 or 2010.
The Tax Relief, Unemployment Insurance Reauthorization, and Job Creation Act of 2010 (2010 TRA), Pub. L.
No.111-312, §707(a), amended 2009 ARRA §1603 to make grants available for energy property placed in
service in 2011, The American Taxpayer Relief Act of 2012 (2012 ATRA), Pub. L. No. 112-240, §407(c),
amended 2008 ARRA §1603 to clarify that the person receiving the grant had to be the person who originally
piaced the property in semce
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The grant amount is 30% of the basis of the property that would be eligible for the energy credit319.7 (10% for qualified microtubine,
combined heat and power systern, or geothermal heat pump. property 3192 j.and 30% for the basis of property that-would compromise
a renewable electricity production credit-sligible facility. 3192 Grants for gualified fuel cell property -are limited 10 $1,500 for each 0.5
kilowatt of capacity. 3104 Grants for microturbines are limited to $200 for each kilowatt of capacity. 3105 Grants for combined heat and
power systems are Jimited to the amount which bears the same ratio to 30% of the basis as the applicable capacity bears to the
capacity of the property 3108 Property must be deprecxable or amortizable in order to receive a grant, 107

31041 2009 ARRA §1603(b)(2)(A). See A/ta W{nd l OwneuLessor Cv. Un/ted States, No. 13—402T(Fad

Ct Oct. 31, 20186) (eligible basns computed using purghase price under §1012 and not residual method

under §1080 as there was no applicable asset acquisition); RP1 Fuel Cefl, LLCv. United States, No. 13-552C
(Fed. Cl Mar. 31, 2015) {grant amount determined including cost basis of gas conditioning equipment, which
court determined was gualified fuel cell property).

31022009 ARRA §1603(b)(2)(B).
31082009 ARRA §1603(b)2)(A).
31042009 ARRA §1603(b)(3) (referencing §48(c)(1)(B).
3105 2008 ARRA §1603(b){(3) (referencing §48(c)(2)(B).
31062000 ARRA §1603(b)(3) (referencing §48(c)(3)(B)).

31072000 ARRA §1603(d) (flush language). For analysis ofwhether specific property that is part of a wind facility
eligible for a.grant, see CCA 201122018.

Note: Due to the sequestration, the §1803 payment amount was less than the-award amount. A §1603 award made on or after March
1, 2013 and before October 1, 2013 was subject to a sequestration reduction of 8.7%, and a §1603 award made on or after October
1, 2013, and before October 1, 2014 was subject to a reduction of 7.2%.3108

The amount of a grant under this provision is not includible in gross income. 3198 However, the basis of the property is reduced by 50%
of the amount of the grant. #1918 The grant amount and basis of the specified property is ot affected by the reduced payment amount
due to sequestration. 31011

3108 §43{d}(é)@}~

3101084 8(d)(3)(B); Notice 2012-23, 2072-11 LR.B. 483, Q&A-1. Basis is not reduced by the-amount of the grant
that is deemed o be excessive, Sée AM 2011-004. See also Notice 2014-39 (Basis reduced by actual payment
amount and not award amount where paymernit amount less dueto seguestration).

01 Notice 2014-39. A taxpayer may not partition the basis of the specified property and claim a tax credit
under §45 or §48. {d.

Grants are payable to the party entitled to the credits, 31012 Payments of the grant must be made during the 60-day period beginning
on the date of applxcatxon or the date the property s placed in serv;ce, whichever is later. 310.13

ea

a10422009 ARRA §1 603(a)
310132009 ARRA §1 603(0); _
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Grant applications had to be received before October 1, 2012, 31044

310142009 ARRA §1603()), as amended by the 2010 TRA, §707(b).

The Depaﬁment of Treasury provides guidance under this pmgram on its website, 310.15

310, 158ee U S Traasury Department Payments for Specmed Energy Property in Lieu of Tax Crednts under the
American Recovery and Reinvestment Act of 2009—Program Guidance (Apr. 2011), available at
http:/fwwwr treasury.goviinitiatives/recovery/Pages/1603.aspx.

Grants may not be made to any Federal, state, or local government {or political subdivision, agency, or instrumentality thereof), 310:18
any §501(c) tax-exempt entity, 81917 or any clean renewable energy bond lender or cooperative electric company. 21018 Additionally, no
grant may be made to a partnership or other pass—through en‘uty partner of any of these entities, 310.18

210462009 ARRA §1603(g)(1).
310.17 2009 ARRA §1603(0)(2).

310:18 2009 ARRA §1603(g)(3) (reference to §54()).

210192009 ARRA §1603(g)(4). See Notice 201223, 2012-11 LR B. 483, Q8A-3.

The Secretary of the Treasury must apply rules to grants made underthis provision relating fo'the investment credit, including
recapture provisions, 31020

310202009 ARRA §1603(f) (reference to §50).

If the taxpayer receives an energy credit for property for any tax year ending before the grantis made, the amount of the creditis
recaptured, the credit carryforwards must be adjusted, and the.grant is determined without regard to any reduction in basis by reason
of the prior credit. 310.21

31021 848(d)(2).

Note: The Court of Federal Claims has held that only a portion of a plant's costs are eligible for reimbursement under 2009 ARRA
§1603, i.e., the costs of the plant had to be reasonably allocated between the plant's qualifying and nongualifying functions (i.e.,
electrical generation versus thermal energy production for industrial purposes). The taxpayer had constructed an open-loop biomass
cogeneration plantadjacent to an industrial facility. The biomass plant used the steam from an open-loop boiler to produce electricity
from & turbine, and then used the remaining steam (i.e., the bulk of steam produced) for industrial processes, Approximately one-third
of the plant's engrgy output generated electricity, whereas two-thirds of this output was used for industrial purposes in the industrial
facility next door. The electricity generation allowed the plant to qualify for state and federal renewable enargy incentives under 2009
ARRA §1603. The taxpayer claimed an eligible cost basis of $9,037,769, and requested reimbursement of $2,711,331 (30% of the
cost basis). However, the government approved reimbursement of only $943,754, representing the cost of the turbine and one-third of
all other costs. The court noted that, in light of the plant's substantial thermal energy preduction and comparatively small electrical
generation, the eligible cost basis of the plant was limited to the portion relating to electrical energy production. 310.22
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02 W.E. Partners I, LLC v. United States, Mo, 13-54, 2015 BL.6023 (Fed. Cl. Jan. 12, 2015).

(4) Applicable Quality and Performance Standards — TPS5:3140.03.B.4.

The applicable performance and quality standards are those, if any, prescribed by IRS regulations in consultation with the Secretary of
Energy3ttand that are in effect when the property is acquired. 312 if no standards are in effect'when the property is acquired, the
property need not meet any standards issued at a'later date 312

 a1548(2)(3)D)).
$12§48(a)(3)(D)(i1); Reg. §1.48-9(m)(1).
3131R—2’)1 34 (June 8, ‘1979)~

For this purpose, property is considered ta be acquired on the date the taxpayer enters into a binding contract to-acquire the properly,
or, for property constructed, reconstructed, or erected by the taxpayer, the earlier of the date it begins the construction, reconstruction,
or erection of the property, or the date the taxpayer and another person enter into a binding contract requiring each to construct,
reconstruct, or erect property and place the property in service for an agreed-upon use. 314 A binding contract to construct, reconstruct,
or erect property, or to acquire properly, is a contract that is binding at all times on the taxpayer under applicable state or local law, 315
A binding contract to construct, reconstruct, or erect property-or 1o acquire property does notincliude a contract for preparation of
architect's sketches, blueprints, or performance of any other activity not invelving the beginning of physical worl. 3151

34 Reg. §1.48-9(m

(2).
M5Reg. §1.48-9(m)(3).

3)
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Holy Grail of Solar Energy
By Neldan lohnson, CEO of Intentional Automated Systems, Inc. [OTC:IAUS]
Copyright © 2015

International Automated Systems, Inc. has developed new and exciting technologies in the energy
markets. Some of these are almost unbelievable, We also understand the need for a police force to
regulate the collection of taxes. We also understand that the IRS has a job to do in fulfilling those
responsibilities, It is also their responsibility to make sure that scams or other means that might prevent
the IRS from callecting those taxes are stopped in order to keep our country properly funded. It isalso
their responsibility to make sure that if a mistake is made by the RS that they do all in their power to
rectify their mistake so that it would minimize the damages that they caused. This is why we would like
to have ah opportunity to explain why it would be difficult for the IRS to believe that we could
accomplish what we claim to have accomplished.

There have been many companies working in the past 45 years in developing solar energy tech and
other energy sources and technologies that would improve our abilities to become more self-sufficient.
Some these companies are large companies with well-recognized names. Many have been partially
funded by the federal.government in their endeavors to try and develop new and exciting solar energy
technology. Some of these companies are IBM Raytheon.  Several major universities like MIT Stanford
and many others. This is why we can understand why the [RS would have a difficult time helieving that a
smallcompany with one inventor could create such vast amounts of technolopy: We understand it
would be very hard for anyone to believe that we could accomplish such a masterful undertaking when
other companies such as IBM and Raytheon and many major universities such as MIT Stanford were
unable to accomplish the same kinds of technologies that would or would have the opportunity to
revolutionize the energy sources in the world and the United States. Navertheless, this small-company
interhational automated systemiwith one basic engineer and one and the same person as the invenior
of most of these products have indeed accomplished that masterful goal. Developing solar energy that
would compete with coal and bring this our country energy independence. One of the major
accomplishments that international automated systems has been able to build and to demonstrate is
concentrated solar energy. This new concentrated solar energy using concentrated photovoltaic cellsin
a-way that can now be used by a solar concentrator that is made of a plastic refractive lens.Thisisan
unbelisvable dctomplishment and again We récognize difficulty for the [RS oF any other group to believe
‘that we could have accomplishe

ch high and lofty soals. Companies like IBM Raytheon, Universities
like Stanford MIT and many others have tried for 45 years to develop the same technology. Much of
their funding came from the United States government. Billions of dollars have been spent. Itis
referred to as the Holy Grail of solar energy. Why? Why is it concentrated solar photovoltaic is
considered the holy grail of solar energy? Because of what it can accomplish. ‘What toncentrated solar
energyaccomplishes is 300 to 500:to 1 over traditional photovoltaic systems.  Concentrated
photovoltaics reduces the amount of photovoltaic material by 300 to 500 times. Using this new
concentrated format that was developed by international automated systems and Neldon Johnson, the
inventor. What does this mean? It means you can use 300 times more plastic and 300 times less
photovoltaic material to generate the same amount of electricity that now can only be achieved with
massive amounts of solar panels.

Photovoltaic
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New exciting revolutionary photovoltaic patent pending technology introduced by international
automated systems.

What does this mean to the energy market especially the photovoltaic energy markets. IAS can now
replace silicon photovoltaic chips with plastic at 300 to 1. 300 times more plastic than one silicon chip. If
you pay six dollars a watt for silicone photovoltaic today, you would now pay less than two cents.a watt
for 1AS's new photovoltaic technology.

International automated system is introducing a new technology for solar.energy. It'is obvious that we
cannot reveal how this new technology works at this time but what we can tell you is what it will do to
the price of renewable solar energy, specifically solar renewable-energy.. This new technology is a brand
new patent pending photovoltaic system. Some of the advantages of this new patent pending
photovoltaic system over other systems isthe fact that the panels do/not need expensive inverters for
every 25 V panel to increase voltages. The panels themselves can produce voltages of 1000V to 10,000 V
without a inverter for each panel. Now a single invertér can control all the energy needed for the home,
foran entire business, for many business, or for entire cities. The second advantage of the new
photovoltaic system isiwe can now replace silicon with plastic. This new patent pending photovoltaic
solution for solar renewable energy will make it possible to replace silicon with plastic at about 300 te 1.
Yes! 300 times more plastic than silicon. If in today’s market you would pay six dollars a watt today for
silicon photovoltaic system, now it would now cost 2 cents. This new photovoltaic system will now
make it possible to replace silicon with 300 times more plastic. Thiswill reduce the ¢ostofa
photovoltaic selaf energy by almost 300 to one. Photovoltaic for five cents to ten cents a watt. This
makes it possible forphotoveltaics to compete in any energy market including coal.

As the need for energy increases every year the need for new technology is ever and ever more
important, for the success of our standard of living today in the United States and increase the living
standards of millions and possibly billions of people worldwide. This new technology is-now in the early
stages of development at |AS. This new technology is called new photovoltaic technology because it's
new. 50 years, yes we've waited over 50 years for an advancement in solar energy technology that can
actually replace any all traditional energy systems and do it at equalto or better price. Now it has
happened and it happened at 1AS.

It now makes it possible for us to replace expensive inverters for every 25 V panel so the panels now can
produce 1000V to 10,000 V per panel. The second advantagetothis new photovoltaic patent pending
system is that we now can replace silicone chips with plastic at the rate of 300t 1. 300 times more
plastic than silicone in the new photovoltaics technology introduced by 1AS.

For those with limited background in the technology of photovoltaics it may be helpful for usto
introduce a:small background of how the traditional technology photovoltaics functions. Photovoltaic
systems typically consist of one or more arrays of photovoltaic cells, electrical connections, charge
storage elements or direct DC to alternative current AC conversion elements or both, and control
elements fora charge, I. E. Current, produced by the photovoltaic cells. Each photovoltaic array
comprises.a polarity of photovoltaic cells.

The photovoltaic cells of the photovoltaic array convert electromagnetic radiation, including visible light,
and typically portions of the ultraviolet spectrum and near infrared spectrum, into a DC current. This is
accomplished by irradiating the photovoltaic cells:with sunlight, the photons of sunfight being absorbed
by the photovoltaic cells, and the photovoltaic cells release electrons, thereby generating a current.

2
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Depending upon the extent of the array of the photovoltaic cells and the nature of the electrical circuit
to which the photovoltaic cell or the photovoltaic array as.a whole is conniected, a photovoltaic cell may
typically generate between zero and .5 V. The photovoltaic cell will continue to produce electrons while
being irradiated by sunlight so long as the voltage or of the circuit to which the photovoltaic cell is
discharging electrons does not exceed a shutdown voltage.

Considerable effort has been made over the |ast decade or so to improve the design and efficiency of
photovoltaic systems, and to reduce the cost. Efficiency of less than 10% have been common to date. As
a result, the cost per watt at maximum power output and the cost per kilowatt hour for power
generation has been high in comparison to the cost of power generation from the burning of fossil fuels,
The extent of the effort made in recent years to improve the efficiency of photovoltaic systems is
evidenced by the number of prior art devices and methods. These methods and devices have been met
with varying degrees of success. Energy from a photovoltaic system is generally stored in batteries for
later use orconverted to an AC current for discharge to an electric grid. If the energy is to be stored in a
battery, the voltage for the photovoltaic system will have to be adjusted to exceed the transient voltage
of the battery, Since the maximum voltage output of a photovoltaic cell is typically on the order of 5V,
the voltage must be stepped up before the énergy can be stored in a battery system. Similar, if the
energy generated by a photovoltaic cell is to be discharged toan electrical grid system, which may be
operated at 240V, 480 V, or much higher voltages, the voltages must be stepped up to the lowest
voltage exceeding the minimum voltage required by an inverter which will invert the DC currentto a
pulsed AC current. Depending upon the operating voltages its photovoltaic energy is to be discharged, a
transformer may be used to further step up the voltage. Objective of the present invention isto
provide avoltage and current controller for a photovoltaic array, alternative definitely referred to herein
as photovoltaic controller which provides for the continuous production of current by each of the
radiative photovoltaic cells of all of photovoltaic array regardiess of the fevel of itsirradiation.

A further objective of the present invention is to provide for the continuous and oplimize the production
of energy by each.of the following photovoltaic cells of a photovoltaic array while simultaneously
stepping up the voltage of an aggregate and current discharge by the full photovoltaic array to the level
required for discharge to an inverter orto a DC battery storage system or-both

The cusrent photovoltaic technologies inherent problems exist because of the necessity of the
photovoltaic cells be placed in a series network to provide the proper operating voltages high enough to
charge a battery orto operate an AC inverter and limit the losses in the cells network to a minimum.
This voltage is typically 25 V. This is about the maximum voltage that the current photovoltaic panels
can produce without sustaining significant losses due to internal cell resistance.

The next major problem that exist in the photovoltaic cells being placed in a series network isthat the
cells themselves are limited to the lowest producing cell in that network. This means that if one cell isin
a-concentrated solar energy system the lowest power producing cell in the network will determine every
other cells power oputput. This makes it almost impossible to use a concentrated photovoltaic system
today.

Our new technology for photovoltaic array systems eliminates this problem entirely. Every cell in the
array produces power independent of every other cell unit in the array. This makes it possible to get the
maximum power.out of each and every cell'in the array. Now it is economically feasible to produce
concentrated photovoltaic systems that will utilize the full spectrum of power hitting the array.
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Certainly this technology will be beneficial for the home to provide a.concentrated solar energy
photovaoltaic system. There however, are other applications that you might wantto be aware of. This
would include the power used to power traditional satellites. With the same amount of weight used in
traditional power systerns for the satellites that we use today, we can produce 180 times the power
output for transmitting information. Thisiis one application would make it possible to transmit
traditional satellite signals to a device as small as a cell phone antenna. It would now be possible to have
satellites transmit signals to cell phones with traditional satellites. This means cell phone transmissions
could be achieved around the world, 1t also means that traditional satellite dish networks could be sent
directly to the cell phone, allowing the cell phone to be the receiver used to receive ballgames, movies,
or essentially all the same broadcast information that is now typically sent over cable or dish satellite
networks.

As you can see thistechinology represents a huge leap in the advancement of energy and broadcast
technology
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CAPACITOR ENHANCED MULTI-ELEMENT
PHOTOVOLTAIC CELL
BACKGROUND OF THE INVENTION
Copyright ® 2015

This invention is in the field of photovoltaic cells and in particular in the field of multi junction, multi-
element photovoltaic cells.

panel and are absorbed by semiconducting materials, such as silicon. The energy from the absorbed
photons excites electrons from their respective atomic or molecular orbitals. Once excited, an electron
can either dissipate the energy as heat and return to its orbital or travel through the cell until it reaches
an electrode, Current flows through the material in response to the electric potential generated by the
photons striking the photovoltaic cells, and this electric.current, and its associated energy, is captured.
Thus, an array of solar cells in the solar panel converts solar energy from sunlight into a usable amount
of direct current (DC) electricity. The energy of the direct-current can be stored in batteries, capacitors
or other energy storage processes, or the direct current can be converted to alternating current.

Traditional photovoltaic.cells are commonly composed of doped silicen and then depositing metallic
contacts on the top and bottom. The doping is normally applied to a thin layer on the top of the cell,
preducing a pa-junction with a particular bandgap energy, Eg. Photons that irradiate the top of the solar
cell are either reflected or transmitted into the cell. Transmitted photons have the potential to give their
energy hv to an electron if hv > Eg, generatirig an electron-hole pair. Electrons and holes are accelerated
towards their respective n-doped and p-doped regions {up and down, respectively}. The resulting
currentlg is called the generation photocurrent.

At present, the most common type of photovoltaic cells are single layer, single junction cells constructed
of crystalline silicon, or thin filmcells. Based upon present technology, typical solar cells are made from
sermiconductors wafers which commonly range between 180 to 240 micrometers thick.

Solar cells are often encapsulated as a module. Photovoltaic modules often have a sheet of glass on the
sun-facing side, allowing light to pass while protecting the semiconductor wafers. Solar cells are usually
connected in series inmodules, greating an additive voltage. Connecting cells in parallel yields a higher
current; however, problems such as shadow effects can shut down the weaker, less flluminated parallel
string of a number of series connected cells causing substantial power loss and possible damage because
of the reverse bias applied to the shadowed cells by their iluminated partners, Strings of series cells are
usually handled independently and not connected in parallel, though individual power boxes are often
supplied for each module, and are connected in parallel. Although modules can be interconnected to
create an array with the desired peak DCvoltage and loading current capacity, using independent
MPPTs (maxirnum_oower point trackers) is preferable. Otherwise, shunt diodes can reduce shadowing
power loss in-arrays with series/parallel connected cells.

Traditional single-junction cells have a maximum theoretical efficiency of 34%. The theoretical
performance of a solar cell was first studied in depth in the 1960’s, and is today known as the Shockley-
Queisser limit. The limit describes several loss mechanisms that are inherent to any solar cell design.
Under the Shockley-Queisser limit, the efficiency of a single-junction solar.cell, under unconcentrated
sunlight, cannot exceed 34%. The first of the losses taken into consideration in the Shockley-Queisser

PLEX00651.0130



Case 2:15-cv-00828-DN-EJF Document 249-24 Filed 11/17/17 Page 131 of 135

limit, is the blackbody radiation loss, a loss mechanism that affects any material object above absolute
zerg. Inthe case of solar cells at standard temperature and pressure, this loss accounts forabout 7% of
the power. The second is an effect known as "recombination”, where the electrans created by the
photoelectric effect meet the electron holes lefi behind by previous excitations. In silicon, this accounts
for another 10% of the power. However, the dominant loss mechanism is the inability for a solar cell to
extract all of the power in the photon, and the associated problem that it cannot extract any power at
all from certain photons. This is due to the fact that the electrons must have enough energy to
overcome the bandgap of the material.

If the photon has less energy than the bandgap, it is not collected at all. This is a major consideration for
conventional solar cells, which are not sensitive to most ofthe infrared spectrum, although that
represents almost half of the power coming from the sun. Conversely, photons with more energy than
the bandgap, say blue light, initially eject an electron to a state high above the bandgap, but this extra
energy is lost through collisions in a process known as "relaxation". This lost energy turns into heat in
the cell, which has the side-effect of further increasing blackbody losses.

Combining all of these factors, the maximum efficiency for a single bandgap material, such asa
conventional silicon cell, is about 34%. That is, 66% of the energy in the sunlight hitting the cell will be
lost. Practical concerns, notably reflection off the frant surface or the metal terminals, further reduce
the actual efficiency. Itis reported that single p~n junction crystalline silicon devices are now
approaching the theoretical limiting power efficiency of 33.7%, noted as the Shockley-Queisser limit in
1861. Modern high-guality cells commercially available have an efficiency of about 25%.

Multi-junction solar cells are solar cells with multiple pn junctions made of different semiconductor
materials. Each material's pn junction will produce electric current in response to a different
wavelength of light. A multi-junction cell solar cell will produce electric current at multiple wavelengths
of light, increasing the conversion efficiency of the no-cost solar light powerto usable electric power.

A multi-junction cell, however, can exceed that limit. Theoretically, with an infinite number of junctions,
multi-junction cell efficiency would be 87% under highly concentrated sunlight, Maximum
demonstrated efficiencies.of multiunction cells have demonstrated performance over 43%,
Commercial, two layer, photovoltaic cells are available with 30% efficiency under one-sun illumination,
and 40% under concentrated sunlight. However, thesetwo layer cells have a higher price to
performance ratio than the traditional single layer silicon cells, which has limited their
commercialization to date. The potential for commercialization of multi-layer cells is more promising for
concentrated photovoltaics {(CPV). It is reported that in September 2013, a solar cell achieved a new
record with 44.7 percent efficiency, as demonstrated by the German Fraunhofer Institute for Solar
Energy Systems. Photovoltaic cells made from multiple materials have multiple bandgaps, and will
respond to multiple light wavelengths. Hence, some of the energy that would otherwise be lost to
relaxation as described above, can be captured and converted. Following an analysis similar to that
performed for single bandgap devices, it can be concluded that the perfect bandgaps for a two-gap
device are at 1.1 eV and 1.8 eV.

Multi-junction cells are constructed by layering the different materials on top of each other, shortest
wavelengths on the "top" and increasing through the bady of the cell. As the photons have to pass
through the cell to reach the proper layer to be absorbed, transparent conductors need to be used to
collect the electrons being generated at each layer.
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For a typical MJ solar cell, there are six important types of layers: pn junctions, back surface field {BSF)
layers, window layers, tunnel junctions, anti-reflective cogting and metallic contacts. Producing a two
layer, “tandem” cell is not an easy task, largely due to the thinness of the materials and the difficulties
extracting the current between the layers. The gasy solution is to use two mechanically separate thin
film solar cells and then wire them together separately outside the cell. This technigue is widely used by
amarphous silicon solar cells.

The more difficult solution is the "monolithically integrated" cell, where the cell consists of a number of
layers that are mechanically and electrically connected. These cells are much more difficult to produce
because the electrical characteristics of each layer have to be carefully matched. In particular, the
photocurrents generated in each layer need to be matched, otherwise electrons will be absorbed
between layers. This limits their construction to certain materials, best met by the 1I-V semiconductors.
Since each sub-cell is connected electrically in series, the same current flows through each junction. The
materials are ordered with decreasing bandgaps, kg, allowing sub-bandgap light (h¢/A < e-Eg) to transmit
to the lower sub-cells. Therefore, suitable bandgaps must be chosen such that the design spectrum will
balance the current generation in each of the sub-cells, achieving current matching. The maximum
conversion efficiency for every junction as a function of the wavelength is directly related to the number
of photons available for conversion into photocurrent.

The majority of multi-junction cells that have been produced to date use three layers, These cells
require the use of semiconductors that can be tuned to specific frequencies. Commonly utilized
materials include germanium for the bottom and gallium arsenide compounds for the middle and the
top-cell, The layers mustbe electrically optimal for high performance. For example, materials with
favorable characteristics for use in athree layer cell are: InGaP for the top sub-cell (Eg=1.8-1.9 eV),
inGahs for the middle sub-cell{Eg = 1.4 eV}, and Germanium forthe bottom sub-cell {Eg = 0.67 V). The
use of Ge is mainly dueto its lattice constant, robustness, low cost, abundance, and ease of production.
Current efficiencies for commercial InGaP/GaAs/Ge cells approach 40% under concentrated sunlight.
Lab cells {partly using additional junctions between the GaAs and Ge junction] have demonstrated
efficiencies above 40%.

Dual junction cells can be made on Gallium arsenide wafers. Alloys of Indium gallium phosphide in the
rafige [5G4 5P thiough In.53Ga47P serve ds the high bandgap alloy. Thisalloy range provides for the
ability to have bandgaps in the range-of 1.82eV to 1.87eV. The lower GaAs junction has a bandgap of
1.42eV.

The metallic contacts are low-resistivity electrodes that make eontact-with the semiconductorlayers:
They are often gluminum and provide an electrical connection to aload or other parts of a solar cell
array. They are usually positioned on two sides of the cell, and on the back face so that shadowing of
the lighting surface is reduced.

Anti-reflective (AR) coating is generally composed of several layers in the case of M solar cells. The top
AR layer has usually a NaOH surface texturation with several pyramids in order to increase the
transmission coefficient T, the trapping of the light in the material (because photons cannot easily get
out the Ml structure due to pyramids) and therefore, the path length of photons inthe material. On the
one hand, the thickness of each AR layeris chosen to get destructive interferences. Therefore, the
reflection coefficient R decreases to 1%. On the other hand, the thickness of each AR layeris also
chosen to minimize the reflectance at wavelengths for which the photocurrent is the lowest.
Consequently, this maximizes ISC by matching currents of the three subcells. Because the current
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generated by the bottom cell may be greater than the currents generated by the other cells, the
thickness of AR layets is adjusted so that the infrared (IR) transmission {which corresponds to the
bottom cell) is degraded while the ultraviolet transmission (which corresponds to the top cell) is
upgraded. Particularly, an AR coating is very important at low wavelengths because, without it, T would
be strongly reduced to 70%.

Formaximum efficiency, each subcell should be operated at its optimal J-V parameters, which are not
necessarily equal for each subcell. If they are different, the total current through the solar cell is the
lowest of the three. By approximation, it results in the same relationship for the short-circuit current of
the MJ solar cell: JSC = min (JSC1, JSC2Z, ISC3) where JSCi(A) is the short-circuit current density at a given
wavelength A for the subcell i.

The theoretical efficiency of MJ solar cells is 86.8% for an infinite number of pn junctions, implying that
more junctions increase efficiency. The maximum theoretical efficiency is 37, 50, 56, 72% for 1, 2, 3, 36
pn junctions, respectively, with the number of junctions increasing exponentially to achieve equal
efficiency increments. The exponential relationship implies that as the cell approaches the limit of
efficiency, the increase cost and complexity grow rapidly. Decreasing the thickness of the top cell
increases the transmission coefficient T.

Light concentrators increase efficiencies and reduce the cost/efficiency ratio. The three types of light
concentrators in use are refractive lenses like Fresnel lenses, reflective dishes (parabolic or Cassegrain),
and light guide optics. Thanks to these devices, light arriving on a large surface can be concentrated on
asmaller cell. The intensity concentration ratio (or “suns”} is the average intensity of the focused light
divided by 0.1 W/cm?. f its value is X then the MJ current becomes X higher under concentrated
illumination.

Using concentrations on the order of 500 to 1000, meaning that a 1 cm? cell can use the light collected
from 0.1 m? {as 1 m? equal 10000 cm?), produces the highest efficiencies seen to date. Three-layer cells
are fundamentally limited to 63%, but existing commercial prototypes have already demonstrated over
40%. These cells capture about 2/3 of their theoretical maximum performance, so assuming the same is
true for a non-concentrated version of the same design, one might expect a three-layer cell of 30%
efficiency. This is not enough of an advantage over traditional silicon designs to make up for theirextra
production costs. For this reason, almost all multi-junction cell research for terrestrial use is dedicated
to concentrator systems, normally using mirrors or Fresnel lenses.

Using a concentrator also has the added benefit that the number of cells needed to cover a given
amount of ground area isgreatly reduced. A conventional system covering 1 m?* would require 625

16 cm? cells, but for a concentrator system only a single cell is needed, along with a concentrator. The
argument for concentrated multi-junction cells has been that the high cost of the cells themselves would
be more than offset by the reduction in total number of cells. However, the downside of the
concentrator approach is that efficiency drops off very quickly under lower lighting conditions. in order
to maximize its advantage over traditional cells and thus be cost competitive, the concentrator system
has to track the sun as it moves to keep the light focused on the cell and maintain maximum efficiency
as long as possible: This requires a solar tracker system, which increases yield, but also cost.

Measurements on MJ solar cells are usually made in laboratory, using light concentrators (this is often

not the case forthe other cells) and under standard test conditions {STCs). STCs prescribe, for terrestrial
applications, the AM1.5 spectrum asthe reference, This air mass (AM) corresponds to afixed position
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of the sun in the sky of 487 and a fixed power of 833 W/m?. Therefore, spectral variations of incident
fight and environmental parameters are not taken into account under STC.

Consequently, performance of Mi solar cells in terrestrial environment is inferiorto that achievedin
laboratory. Moreover, MJ solar cells are designed such that currents are matched under STC, but not
necessarily under field conditions. One can use QE{A) to compare performances of different
technologies, but QE(X) contains no information on the matching of currents of subcells. .Animportant
comparison point is rather the output power per unit area generated with the same incident light.

The environment in space is guite different. Becausethere is no atmosphere, the solar spectrum is
different (AMO). The cells have a poor current match due to a greater photon flux of photons above
1.87eV vs. those between 1.87eV and 1.42eV. This results in too little current in the GaAs junction, and
hampers the overall efficiency since the InGaP junction operates below MPP current and the GaAs
junction operates above MPP current. To improve current match, the InGaP layer is intentionally
thinned to allow additional photons to penetrate to the lower GaAs layer.

In terrestrial concentrating applications, the scatter of biue light by the atmosphere reduces the photon

flux above 1.87eV, better balancing the junction currents. Radiation particles that are no longer filtered

can cause damage the cell. There are two kinds of damage: fonization and atomic displacement. Still, MJ
cells offer higher radiation resistance, higher efficiency'and a lower temperature coefficient.

As has been discussed above, the type of photovoltaic cell that is referred to as a Amonolithically
integrated® cell, which consists of two or more photovoltaic layers that ave physically and electrically
connected, is that the electrical characteristics of each layer have to be matched because the current
will and must be the same through each layer. Accordingly, the photocurrent, that is the current
generated by the electromagnetic radiation absorbed in each of the respective layers, has to be equal,
or electrons will be absorbed between the layers resulting in a loss of efficiency. Each layer must then
be designed to produce the same photocurrent for the electromagnetic radiation absorbed within its
layer bandgap as each of the other layers will for its respective layer bandgap. For example, for a typical
three laver, multi-junction photovoltaic cell, the top layer may be designed to absorb a portien of the
ultraviolet spectrum and perhaps a portion of the visible light spectrum, and to pass the remaining wave
fengths of visible light and infrared. A second layer, may be designed to absorb the visible light passed
by the top layer and to pass infrared. A third layer may be designed to absorb as much of the shorter
wavelength infrared spectrum as practical. Each of the three layers must be comprised of material
specifically selected and must be designed to produce as close as possible the same photocurrent as the
other two layers forthe radiation absorbed in its layer bandgap.

The difficulty in matching the photocurrent produced by each layer of a multi-layer photovoltaic cell is
further complicated by the variations in the powerdistribution over the overall operating spectrum
range, the “overall bandgap,” for which energy is intended to be absorbed by the photovoltaic cell.
Significant variations in the power distribution among the ultraviolet, visible light, and infrared
spectrums occur with variations in the time of day, season, latitude, altitude, and cloud cover. Even
variations in atmospheric pressure and humidity may significantly affect the power distribution over the
overall bandgap. Photovoltaic layer material selection and layer design for a sea level, equatorial,
frequent cloud cover, and high humidity application, may be poorly suited for a high latitude, high
altitude, clear sky, and low humidity application. Further, a photovoltaic cell with material and layer
design selected to optimize efficiency during a particular season, may result in a substantially reduced
efficiency during other seasons, when the power distribution within the overall bandgap will be
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substantially different. Still further, a photovoltaic cell which has its layer material and layer design
selections made based upon a particular time of day, L.e. optimized based upon the power distribution
within the overall bandgap during a particular time of day, for example sotar noon, may result in
substantially diminished efficiency during other times of day, particularly the early morning and later
afternoon hours. In each operating condition, the photocurrent produced by the least productive
photovoltaic layer will determine the cell output photocurrent, and hence the power output and
efficiency of the photovoltaic cell.

One solution to this problem of photocurrent differential between layers is to physically and electrically
isolate the photovoltaic layers and to.combine the current from each layer outside the photovoltaic cell.
This is referred to.as an amorphous photovoltaic cell,

Another inherent problem affecting the efficiency of a photoveltaic cell, or a photovoltaic layerof a
multi-layer cell is related to the outputvaltage range of the layer. Referring to Fig. 4, the instantaneous
current {I) generated by each photovoltaic cell layer and flowing from the photovoltaic cell layer will be
dependent uponthe extent of the irradiation of the photovoltaic cell layer, the characteristics of the
photovoltaic cell layer, and the instantaneous voltage (V) of the circuit to which the current is being
discharged by the photovoltaic cell layer. For amulti-layer cell, the foregoing is true of each layer.

The formula for the instantaneous power (P} generated by the photovoltaic cell may be determined by
the formula P = I*V. Theland V values at which the maximum power (Pmax)} is generated are I = Imp
and V= Vmp respectively. |is atits maximum {10v) when the voltage in the circuit to which the
photovoltaic cell layer is being discharged is zero. In the case of a photovoltaic cell layer producing
charge that is stored ih a capacitor, the maximum current occurs when there is no charge onthe
capacitor. Asthe V to which the photovoltaic cell fayer is subjected by the capacitor charging circuit,
increases above Vmp, the current produced by the photovoltaic celllayer-decreases rapidly and goes to
zero at the voltage reaches the shut-off voltage (Vs). During any time period that V in the circuit to
which the photovoltaic cell {ayer or the photovoltaic array as a whole, is discharging current, exceeds
Vmp, the efficiency of the photovoltaic.cell layer or photovoltaic array as a whole will be significantly
diminished.

Energy from a photovoltaic system is generally stored in batteries for later use or converted to an AC
current for discharge to.an electrical grid, If the energy is-to be stored in a-battery, the voltage for the
photovoltaic system will have to be adjusted to exceed the transient voltage ofthe battery. Sincethe
maximum voltage output of a photovoltaic cell or a photovoltaic cell layer of 3 multislayer photovoltaic
cell, is typically on the order of 0.5 volts, the voltage must be stepped up before the energy can be
stored in a battery system. Similarly, if the energy generated by a photovolitaic cellisto be discharged
to an electrical grid system, which may be operated at 240 volts, 480 volts, or much higher voltages, the
voltages.imust be stepped up to a voltage exceeding the minimum voltage required by an inverter which
will invert the DC current to a pulsed AC current. Various filters may be used to impose a sinusoidal
wave form on the AC.

To maximize the efficiency of a multi-layer photovoltaic cell, the problem of mismatched photocurrent
of the photovoltaic layers of a monolithically integrated photovoltaic cell, and the problem of the

photocurrent being reduced as the discharge voltage increases on the photovoltaic cell, must be
addressed.
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