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I TOAY o o B ot L 782 5 River Road #3458
nérth star

o o _, ' Photig: {435) 6699225
TAX SERVICES, LLC Fax: (435) 674-4308

rick@northstartasevices.com

September 28, 2017

Denver C, Snuffer, Ir.

Steven R, Paul

MELSON SNUFFER DAHLE & POULSEN
10885 South State Street

Sandy, Utah 84070

RE: USAv, RaPower-3, LLC, et al
(.5, District Court Case Mo. 15-828

Dear Steven and Denver,

You have asked that | provide expert opinions in the lawsuit against RePower-3,
LLC brought by the federal governiment over what they consider to be
questionable tax treatment by buyers of solar energy lenses. | provide you the
information contained in this letter and my experietice to answer the two
questions that you pesed to me,

| understand that | am being deslignated as an expert in this case. lalso
understand | am to pravide a copy of my resume, attached hereto, The following
are responses to the questions you asked about my qualifications: ‘
| have testified, in deposition only, in this case on September 2&, 2&17

[ have testified in the Gregc;lﬁ Tax Court on QOctober 25 and 26, 2016,

1 have not had any articles published in the last 10 years.

| amn being compensated for my time in this case as ah expeft at the hourly rate of
$150.00. | |
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OPINIONS

| You have asked that | answer the following two guestions, My answers are as
indicated balow: o

QUESTION 1: Do the solar lenses purchased by individuals or
husiness entities from RaPower-3, LLC qualify under section 48 of the
internal Revenue Code as “energy equipment” and for tax reporting
purpases, can those people claim the energy credit for the year their
lens{es) are placed in service? o e

 ANSWER: For the reasons explained and stated herein, yes. .

QUESTION Z;i:' Do buyers of solar lenses from: %a?ﬂm;”ef&;&ﬁ ‘é;auafify
to deduct depreciation on thelr federal tax returns? :

~ ANSWER: _F%:zr the reasons explained and stated herein, yes.

OVERVIEW

First, the taxpayer is not in the solar energy business, this Is a complete
risundérstanding. The taxpaﬁga@ is In the busihess of renting tangible personal
property. The solar lenses are tangible 'pef?smai property. {iﬁt@aﬁﬁ?&%jﬂ%&f@éﬂ@zé
Code §1231 property). The lenses are used to produce heat. They are not solar.
panels that are used to praduce electricity. The solar lenses are a modified
version of the Frasnel lens, which was invented in 1822. The Fresnel lens fs still
used in movle theaters and light houses today. . :

LAWS

The United States Supreme Court's decision in Frank Lyon Co v. United Sales,
435 0.5, 561 {1978} was the key factor that the sale/lease back transaction was
considered 3 substantial sconomic investinent (20 percent) riade by the
huyer/lessor. The Supreme Court's decision o uphold the sale leaseback
transaction was based in large measure on the significance of the buyer/lessor's
 economic investment. The court stated in part "The fact that favorable tax
conseguences were taken into account by Lyonon erttering into the tra nsaction is
no reason for disallowing those consequences, We cannot lgnore the reality that

Page 2 of 23




/ Case 2:15-cv-00828-DN-EJF Document 244 Filed 11/02/17 Page 3 of 26
tax laws affect the shape of nearly every business transaction.” See
Commissioner v. Brown, 380 ULS, 563, 579-580 (1965}, The court also stated "We
therefore, conelude that it is Lyon's capital that is invested in the building
according to the agreement of the parties, and it Is Lyon that is entitled to
depreciation deductions, under IRC §167. See United Stutes v. Chicogo B. & Q. R,
Co., 412 U.5. 401 {1973}, One important statemnent that the court made in its
ruling applies to the taxpayer's solar lens leasing business is in part "It suffices to |
say that, as here, a sale and leaseback, in and of itself, does not necessarily
operate to deny a taxpayer's caim for deductions.” See Commissioner v.
Danielson, 378 F. 2d 771 {CA3), cert. denied, 389 U5, §58 (1967}, on remand, 50

T.C. 782 {1968} and Levinson v. Commissioner, 45 T.C. 380 (1966). ‘!

See Franklin Estate v, Commissioner, 84 7. C, 752 (1875], 544 E.2d 1045(%th Cir.
1976} where the buyer will make a substantial economic investment in solar
lensas. Also, see Sowerby v. Commissioner, 47 T.C.M. 897 {1984}, Lorsen v.
Commissioner, 89 T.C, 1229 (1987} and Trumon Bowen v. Commissioner, 12 T. €,
446, acguiescence, C.B, 1951-2. '

Thie Tax Court has held that for property purchased for lease to others to be
placed In service, "it is pot necessary that the property actually be used during the
taxable year in the taxpayer's profit motivated venture, It Is sufficient that the
property be available for use.” See Waddall v. Commissioner, 86 7.C. 848 (1988)
and Sears Ol Co, v, Commissioner, 359 F.3d 191, 198 (2d Cir. 1966} and Grow v,
Comrnissioner, 80 T. C. 314, 326-327 (1983).

The Purchase Agreement specifies that the Promissory Note represents payment
of the Purchase that remains due after recelpt of the down payment, see Trumaon
Bowen v. Commissioner, 12 T.C. 446, acqulestence; C.B. 1951-2, '

Therefore, this clearly shows that the taxpayer is allowed the deprecation
deduction for all years in question and they should not have been disallowed by -
the auditor, It also cleatly shows that the individual who conducted the
exarrination did not understand the taxpayer’s business and just made up an
imaginary business to create the outcome what she wanted, rather than what the
law permitted. '

The Emergency Economic Stabilization Act of 2008, HR 1424 Public Law 110-343
{Division B), includes a number of provisions supporting renewable energy,
including solar. This law alse includes commercial and residential solar investment
tax credit (ITC), and allows utilities and alternative minimtim tax (AMT) filersto
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take the credit as per IRC %ﬁ%i@} A!c:mg with the IRC §£§${a){3}iﬁ;} Investrment tax
credit, solar property also qualifies for dceelerated depreciation through Dec. 31,
2016, The United States Congress 1mpiamentesd those laws with the Intent that
taxpaye:s woutc% be env:emaged to mvas.ﬁ m renawabfe enargy Sources,

As te:*mg as the igxpayer matenaﬁ ¥ paﬁt cipates in bus ness amwty (mﬁ
§ﬁ5§ihm§§, then the taxpayer fray deduct the losses from such activity. Because
the bafsiﬁeszs that the taxpayer is engaged in s the rental of tangible personal
property, it is required to be v emﬁ:@d on his Schedule C {as per several court
cases see Eselaw) Regarding the question of matersai participation, mamw
Regulations §1 A69-5T(a) states that if “The x,amaves does substantially all %h%
W«Wk in r.%wez ao:tw ty” thgn materrai partl z:mzmﬂ is mt 3 quesmﬂ that ag};:;

Fu r&hwmar&, Tredsury H@gmémamm §1.469-51 f{a}@ states very aiﬁaf‘kf iﬁm 'Ehéi*
taxpayer only needs to meet one of the 7 tests In this regulatioh, Test #2 states

“The taxpaver does substantially all the work In the activity”. Simply stated

because the taxpayer does all the waork in his bust ness of leasing L&E’Eﬂfb & persoral
property (the solar lenses) the i income or loss will be non-passive. There Is no
specific number of hours aasm:%a’ead with this test, In addition, the term
substantsa%ﬁy" is nmt s:iéfmecﬁ bri the regmai:mm :

The fm&[awmg wutt CASES rem%arz;@ the reqm irement of rep@rtmg the i incorne and
em&ﬂs&& on a Schedule Cor - £2 for the buam&‘s& of renting ﬁaﬁggbie parsonal

property. See Stevenson v. Commissioner 57 T.C.M. 1032 (1989 }aﬁd Walker v.
Commissioner 101 T.C. 537 (1993}. The taxpayer meets all the requirements of
the law aﬂawmg i‘h%m tacl a;m thef crgcﬁm Bﬂd the c:?eprea:: a’cmﬁ: &ﬁ me rtax
raﬁ:{ffﬁs R . \ S

Therefore, the taxpayér is mrr&miy epgagedina husmess actmty aﬁcf ermﬁed o
all normal businass deductions as per IRC §162. There are several court cases
stating that the taxpayer is allowed losses under IRC §162 In this clrcumstance.
See Storey v. Commissioner, TC Memo 2012-115 (4/19/2012), and Mullins v.

(1.5, Cite a5 94 AFTR 2d 2004-5389 (334 F. Supp. 2d 1042), 07/14/2004, also

Halmies v. Comm,, Cite as 83 AFTR 2d 99-2987 (184 F. 3¢ 536), 07/01/1998, also
Freddie Stromatt, et ux. V. Commissioner, TC Summary Opinion 2011-4Z, also
John E. Morrissey, et ux. V. Cormmissioner, TC Summiary Opinion 2005-86, and M.
Joseph ( t:gimm v. Commissioner, TC Summery Opinion 20&4~94

The mﬂtrm@ of Equmf of Treatment, An agency may fake mtes am:% gy
exarcise discration in that ragard, but it is bound by the requirement of equity. If
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ane party is treated differently than another that is discrimination. There is a
duty of administrative consistency that the Internal Revenue Service must adhere
to in all matters regarding taxpayers. See Contractors Tramp Crop. V. United
States, 537 F2d 1160, 1162 (4% CIR, 1976) und IBM Corp v, United States, 343 F2d
814 {CT. CL. 1965) and Wheeler v, United Stotes, 768 F2d 1333, 1337 [Fed, CIR.
1985), The United States Supreme Court in LLS, v. Coceres, 440 US 741 (1979)
stated in part, “Agency violations of their own regulations, whether or notin
violation of the United States Canstitution, may well be inconsistent with the
standards of agency action which the Administrative Procedures Act (Public Law
79-404) directs the courts to enforce.”

The Rule of Adherence to Precedent. An agency must either adhere to its
precedents or provide a reasoned explanation for its fallure to do so. The United
States Supreme Court in Atchison, Topeke & Sonto Fe Railwoy v, Wichita Bourd
of Trade, 93 8. €. 2367, 37 L. Ed. Znd 350. stated that this rule was based on the
ratlonale that a “settled course of behavior embaodies the agency's informed
judgment that, by pursuing that course, it will carry out the policies committed to
it by Congress.” These policies are presumed to be carried out best by adherence
to the settled rule, Thus, from this presumption it becomes the agency’s duty to
explain any departure from “prior norms,”

Treas, Reg, § 1.183-2(b}{1}, This section states: ”’“gmn}arf% where an activity is
carried on in a manner substantially similar to other activities of the same nature
which are profitable, a profit motive may be indicated. A change of operating
methods, adeption of pew techniques or abandonment of unprofitable methads
in a manner consistent wi th an intent 1o improve profitability may also indicate a
profit motive.”

Treas. Reg. § 1@8&@(@)(2} this section states: “Where a taxpayer has such
preparation ar procures such expert advice, but does not carry on the activity in
accordance with such practices, a lack of intent to derive profit may be indicated
unless it appears that the taxpayer is attermnpting to develop new or superior
techniques which may result ini profits from the activity.”

EMERGY CREDIT INFO
Quealified Eﬁés?gy Property includes solar energy property {Tre»as., Reg. §1.48-
o{di{1) which is equipment that uses solar energy to generate electricity; to heat,

cool, or provide hot water for use in a structure; or to provide solar process heat
{IRC 848(=)(3){A)i) and Treas., Reg. § 1.48-8{d}{(1). Solar energy property
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specifically does not include mapeﬁy used to generate energy for heating
switnming pools, It includes egquipment and materlals, as well as parts related to
the furiction of that Ec;x, lipment, that use solar fgnefgy divectly to perform these
functions, geﬂerativthmugh the ”ﬁse of eqm yment such as collectors (to absorb
sunlight aﬁd create hot ligu ds or a:r), 5tmraga fanks (tc:» store hot hqmda} mck
beds (to store hot atr} thwmaﬁtam (tg activate pumps ar faﬁs which girculate the
hot hqmds or air), and heat excha ngers (to utilize hot liquids or air to create hot
airor water} {Treas. Reg. %1 %@mﬁ?}{aﬁ}@ 1. “Solar enafgy pmpeﬁ:gf includes
eqmpmem i,haL uses solar energ\f to géﬁerata eiae:tm:;tm and incl ludas s“mrag&
devices, pﬁwer mﬁfﬁemmﬁg equipment, tf”&ﬁﬁ‘f@f‘ mu;pmani} and ;:sar’@s reﬁaieci 1o
the Fmstfﬁmng of those items. In general, this process i m;cﬂvas i‘hﬂ
transformation of sunlight into electricity thmwgh the use of mui:,h d&wsm as solar
ce lls or a’%ﬁer cﬁiﬁe@@ra ngavgn solar energy mcmer‘t\g usad “tf;; ganerarte
Eﬁﬁi‘niﬁti‘{ incl uﬁﬁkﬁ*ﬁ mh; &quagﬁm@m tip to {but not including) the stage "chg%:
transrnits or uses ai%m*az::zw ” Seie Traas. Reg. %L&ﬁi&«%’{ﬂ}‘{%} "“‘?ngsm' 1
uses solar energgf Eaeymd the distribution stage is eligible tm!gf ifspec
to use miar energy ” S@ﬁs Trgata ﬁ@g %ﬁﬁwﬁgﬁﬁﬁﬁ :

m

To qua!tf\; as solar eﬂergy pmpem Under EMZ %& and to be deciuc%: la agaznst a
taxpayer's taxes under IRC §9§& the S@Ear %ﬁﬁﬁﬁs muf;t th@i”ﬁ‘fﬁf& erther generate
elactricity; heat, cool, of provide hot water ﬁ}s" use in a structure; or pmmde solar
process heat, The Solar Lenses qua lify on at east twa fronts: they will generate
E%ﬁti‘imw——eﬁﬁé? *i:%‘&mugh thermal g@ﬁémmﬁ or caupl led wzth mt:}mwi"iaic
Qaﬂeﬁﬁmhm’ at a minimum thw wd% aim provide salar gﬁmizﬁﬁss hﬁﬁi ﬁhrmmh :
7 rat] g:_ﬁ‘t@ sun's energy ?m‘ yse in gen&ratmg elecir cst\g Téie stam te
mqmmﬁ'q y'z:me or the other, and ﬁherefme gamduﬁmg sa?ar g}fﬁﬁes;'% hem is
enough to qualify the Solar Lenses as solar energy property. The energy credit is
cal m%ateé based on the "eﬂﬁfgy percentage of the basis of each enhergy gsm@:ﬁaw
, ;}la{:\gﬁ inr service during the taxable year.” Therefare, in order fof Solar Lenses to
qua%ify for the energy credit, they st be "‘esiergy ;ar@perﬁy’* that is "’;siac,ed in
service” éiu?mg the ?:axa%ﬂe vear for which the s:mﬁs’i is ciaxmmﬁ

Energy Fmgmﬁ? S L Sy ' PR
Under IRC §48(a)(3) and ﬁ@(&s} ami wﬁ:h raspe«;:t m solar energy praperty, “Energy
Property” is any property that satisfies the following six reqmr?meﬁts, tdei“ IRC
§48(a){2) and Treas. Reg. §1.49-9 as follows:
1. The property must be quatzﬁecﬁ energy property, see IRC é@ﬁia}ﬁa}{ﬁ}
2, The construction, recaﬂstrueﬂmn, or erection of the maperty’ must be
- completed by the taxpaver, {iRc é&@ia)ﬁ%}{%}ga}} or acqwﬁd %:s‘g the
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taxpayer if the original use of the property begins with the taxpayer, IRC
§48(a)(3)(B)(H).

3. The property must be property with respect to which depreciation or
athortization is allowable, IRC §48{a)(3)(C).

4. The praperty must meet the applicable performance and quality standards,
IRC §48(a)(3){D).

5. The property must not be part of a facility the production from which is
taken into account in computing the credit for electricity produced from
cartain renewable resources, see IRC §48{a){3)(D).

B. The property must not be property for which the ‘cmpayer‘ reaewed agrant
in lieu of the energy credit, see IRC §48{d){1).

There is no evidence that the Solar Lenses fail under the final two requirements ~
i.e. (i} they are not part of a facllity the production from which s taken into
account in corputing a credit under IRC §45, and (il} that taxpayers received
granis in Hleu of the energy cradit.

Acguisition and Original Use

The Solar Lenses must either be {i) constructed, reconstructed or arertad by the
taxpayer, or (i} acquired by the taxpayer if the original use of such property
commences with the taxpayer. See IRC §48[a){3)(B). Property is deemed
acquired when reduced to physical possession or control of the faxpayer {see
Treas. Reg. §1.48-2{b}{6), and original use means the first use to which the
property is put, whether or not such use corresponds to the use of such property
by the taxpayer, see Treas. Reg. §1.48-2(b}{7).

Taxpayers acquire ownership and control of the Solar Lenses under the Purchase
Agresment, and none of the Solar Lenses are used by any other person prior to
their acquisition by the taxpayer. The Solar Lenses were therefore acquired by
the taxpaver and put to their atiginal use by the taxpayer and thus satisfy this
requirement of classification as energy property,

Parformance and Quality Standards

Energy Property must satisfy certain performance standards, if any, prescribed by
the Service in regulation and which are in effect at the time the property is
acquired. See IRC §48(a)(3}{D}. But performance standards are only required to
be met if the standards have been set by the Serviee; If ne standards have been
set, a taxpayer “need not wait uritit guality and performance standards are issued
before making commitments to acquire property which may be eligible for the
business energy ¢redit,” See IRS Announcement 79-99, 1979-28 LR.B. 36,

‘Page 70f23




Case 2:15-cv-00828-DN-EJF Document 244 Filed 11/02/17 Page 8 of 26

- On Octoher 26, 2015, the Service issued a request for ’ﬂ@}"ﬁmﬁﬁtﬁ oh definitions of
IRC 548 property and in pﬁmcuiar on “the definition of wrtaiﬁ ecgmpm@nt using
solar eriergy.” See IRS Notice mmm, LR.B. 2@@5‘«@& Spemfacam;, the Service
requested comment on "wh&ther only pmperﬁy ‘that actually produces electricity
may be considered energy property or whether gﬁmpem such as storage d&vxces
and power conditioning equipment rmay also be consider ed energy praperﬁy

is clear that the Service is cmsxdemg applying the energy credit to non-electri ﬁai
or non-heat producing gm;}&riyf o at the very least that it has heen agsgshecﬁ o
such g:»mpeﬁiy inthe pas’s: 50 Eaﬂg as it is g;zafz of ane em&mai or éqeat ;:xmf;%umiw :
ws‘tem . :

Becau se no performance standards have heem sef that would a;szp!y to the Solar

- Lenses, m@m is no threshold feweé of electricity or heat thae% must be pmﬁumﬁ by
the A;ifematwé Energy ﬂystem b@fﬁre “fhé?f Sﬁéar Lemes can ansa ﬁ; as an@rgy

pm;seﬁy :

Disqualifying Use '

IRC §50(b} disqualifies z:ertam mc}g;xerty as anergy propeﬁ,y c'F the g;mperty is used
(i g:are«c%ammam v outsi de of thﬂ United Etatesg .ﬂE’E IRC §5ﬁéh311}, iy
pfed@mmaméy to furni sh Eadgmg ar in conpection w;tﬁ the fmmshmg of lodging,
see [RC §Sﬁ€&z}{2§, {ili} by certain tak-exempt mgamzatim% see IRC §§@{h}ii’}, (i)
by a Uﬁfi"lfé S&tes g@%rmmeﬁm% entity, see IRC §5@{§3}§@1{ﬁ} or {u} E}’g a foreign
person or i:&ty sea IRC %ﬁﬁih}(@&iﬁ@ﬁmf Nﬁﬂ& c)’r" thas& drsquais’fsgﬂmrﬁs would
apply To %ﬁe Solar Lenses,

e

The ﬁfmar Leﬁﬁes purchased by the. taxpayers are and will bE msi:a!ieé in Millard
f:ﬂunw, U“'ah and thusi inthe United States. Nfﬁﬁzher are ﬁhev‘c ‘.aﬁf' o
furnishing tadgmg of in mnneﬁsm with i‘wmshmg mdg ng. Asfarast have been
made aware, none of the Purchasers ar the @pemmr are either taxﬁexempt
organizations, governmental entities, or forelgn persons, ané the Upera"cmg
&Maintenance Agreemem would ﬁ%’é’if@m‘ the Solar Lenses from being used by or
assigned to such entities without the express written consent of the Purchaser.
Thus, the S&Ear Lenses are not ;ﬁtaquahﬁspd undar ms: §Sﬁ{&§} as energy pmperﬁy

&mmm of &‘&dzﬁ ,

IRC %gm states that the amm int of the energy m“ecéri: E calculated based on the
basis of each energy property ‘placed in service during the relevant taxable year,
“The bESES of property genera lly is the cost of such property. ” Spe [RC §1012(a).
For sus‘rent Solar Lens Purchasers under a Purchase Agreement, [t ;:!ﬁarly shows
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that the initial basis amount be the Purchase Price of $3,500 per lens. Individual
facts and circumstances may vary with each Purchaser that could adjust the basis, |
but based on the Purchase Agreement, the parties to such an agreement would
agree an 53,500 per lens, as the cost and therefore set the initial cost basis of '
each Solar Lens at that amount. :

It is not necessary for the solar energy property to comprise a completely
functional solar syster in order to qualify for the energy credit. In Cooper v, , ﬁ
Commissioner, 88 T.C. 84 (1987}, the Tax Court held that property within the
meaning of IRC 84&8[a){3){A)T) Is any equipment that uses solar energy to
generate electricity; to heat, cool, or provide hot water for use In a structurs; or
to provide solar process heat, and includes parts solely related to the functioning
of such equipment; the court found that an incomplete system made up of
gualifying parts, such as collectors, storage tanks, thermostats, heat exchangers,
etc. can qualify for the credit. ‘

The Energy Policy Act of 2005 {Public Law 109-58) created a 30 percent ITC for
residential and commercial solar energy systems that applied to projects placed in
service between lanuary 1, 2006 and December 31, 2007, The Tax Relief and
Health Care Act of 2006 (Public Law 109-432) extended these credits for one
additional year through December 31, 2008. The Emergericy Economic
Stabilization Act of 2008 [Public Law 110-343) included an eight-year extension
of the residential and commercial ITC, eliminated the monetary cap for residential
solar electric installations and permitted utilities and compariies paying the
alternative minimum tax (AMT) to gualify for the credit. In 2015, the Omnibus
Appropriations Act [Public Law 114-113} included a multi-vear extension of the
residential and commercial Investment Tax Credit, changed the previous "placed
in service” standard for qualification for the credit to & "commence construction”
standard for projects completed by the end of 2023. The taxpayer's solar lenses
placed in service letter clearly shows that the solar lenses are in service.

Internal Revenue Code §4B{(a){3)(AJ{l) clearly states, "Energy Property for
purposes of this subpart, the term "energy property” means any property, which
is, equipment which uses solar energy to generate electricity; to heat or ¢ool or
‘provide hot water for use in a structure; or to provide solar process heat,”

Sale versus Leasing

Because the Solar Lenses gualify under IRC §48 for a tax credit, whether the
taxpayer can claim the energy credit depends in part on the structure of the
purchase and lease transactions; that is, whether the sales and lease transactions
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under 3 iﬂurahaﬁ;@ Agreement am:% Opergting & Maintenance ({“}&M} Agreement
- vests and maintains ownership to the Solar Lenses ina Purchaser {taxpayer) and,
| theref@re make:s a Purcﬁagef (ﬁaxg:}ayer} ihe garw entitled m claim the m*eci

it must be demt mined whether a sala @cmrmc under a Purchase &gz‘eemeﬂt Sae
Revenue Ruling 55-540, Varfous factors are cons! idered in determining whether a
transaction constitutes a sale or a lease for tax purposes. The Service has stated

~ that de&t@rmsnmg whe‘ther a transaction constitutes a saie ora lease "depenﬁs
upon t the intent of the pari:ees as evidericed by the m&vzsmm of the agfeamam‘;
read in iszh%: of the facts and ci ircumstances existing at the time the agreemeﬁt
Was E}ieﬁ%itéé " See Revenua ﬁmﬁmg 55-540. A t%simgh “ne »mgﬁe ?ieest m“ amg
special ﬁémbma‘t ion of tests, is absol utely determinati ive” of whethaf a .

trans az::tmn is deemed a sale, If s@warai conditions are gre&eﬂ‘t aﬁé in the absence
of ﬁVﬁdEﬁW to the contrary, the transaction will show ani intent to be treated as a
”g::surchase and sale rather than as a lease or mm:ai agr eemem ' §E€ ?%wssmz@
Rulmg 55*5@;11@ -

C}ne cmdstzcm mchcatmg a sa e is that “pamﬁns af th@ ;ﬁenama paymcamg am

made sp&mﬂmfiy apphaabia 1o an mu ity to be a*cquwesd by the | e&seeﬁ’ See

Revenue mﬂﬁﬁg 55-540, u nder a 5‘% rchase Agre@m 2 Fumhasef* is abhgai’ed to

rmake payments aﬁ:er the e%awn aaym@ﬂt oh the remait er of the ?ﬁf{:ﬁase Price

overa ;:aen@c% of 30 years. H@W&%@n the Opetator un;:ief an @&M Agmemmnt

L obtair mg aﬁy equ ty mtems‘z in the Solar Lenses, and no f:xaf‘t af an&; Rerital

, Uity | to the Oper; amn Sl

nga tm may aiw bﬁ:“ ;m:i tez.tecﬁ ‘when “some portion of thf:é p@rzadm
;m mhﬁsrwmé ?émﬁy ﬁamgﬁ fzable

Q&M éigreament are ﬁamgm ec% or a*ctr E:zutab%a aa Em:ez a&st“ '-

Finally, a thﬂ*ﬁi condition mu’c&%ned E:;y the Service mehcatmg a sale is that “the
lessee will acquire title upornthe paym&nt of @ s%:at&d am@mt of ‘rentals’ wh:ch
undar the contract he is reqw?eeﬁ to makek’f Soe Révem& Rmmg 55-540. In this
instance, a Purchaser {taxpayer} obtains title to the Solar Lenses under the
Purchase Agreement, but does not transter title to the Operator under the D&M
Agreement &t any point during the lease term.

U rzdez* all three conditions, the czx‘cums%:ames indicate that the lease arrangement
t.mdez‘ the O&M Agreement was 3 true lease aﬁci nota sale. It z&taﬁes very clearly
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that the Purchase Agreement indicates the intention of the parties that the

-~ fransactions be treated for tax purposes as a sale of Solar Lenses to a Purchaser,
which are then subsequently and simultanecusly leased to the Operator under an
O&M Agreement. As described in a similar transaction in Cooperv. ‘
Commissioner, 88 T.C. 84 (1987) “there were bona fide sales of equipment”
where, among other things, i} legal title of the solar equipment passed, i) all the
profits produced from the rental of the systems were received {(at least
constructively) by the buyers, ili) the seller neither used the equipment nor
retained physical possession of it, and iv) the parties treated the transaction as a
sale. Sea T. €. Memo 1987-84, 105. This information very clearly shows that a
sale of Solar Lenses ocourred under the Purchase Agreement,

Onee a sale of Solar Lenses occurs under a Purchase Agreement, it must then be
determined that the Solar Lenses were leased, rather than sold, under an O&M
Agreement. Some of the factors discussed above relate to this issue. In Cooper v.
Commissioner, the court looked at several considerations that would be relevant
to such an inguiry: 1) “whether the lessor expected to own an asset with a
meaningful residual value at the expiration of the lease term,” See T. T, Memo

~ 1987-84, 106. 2} “whether the lessor had an equity interest in the leased
‘property,” and 3) “whether the lessor retained any risk of economic loss with
respect to the property or any potential for economic gain.” This is more generally
stated as whether the lessor retained the benefits and burdens of ownership. Ses
Frunk Lyon Co. v. United States, 435 .5, 561 {1978).

The Court in Cooper also recognized that the existence of tax benefits aceruing to
the lessor, the absence of significant positive net ¢ash flow during the lease term,
rental payment geared to the cost of interest and mortgage amortization, and the

existence of nonrecourse financing had "minimal significance” to determining the -

characterization of a lease. See Copper v. Commissioner at 105 citing Estate of
Thomas v. Commissioner, 84 T.C. 412 {1985}, Moreover, “the fact that a lease Is
part of a package put together by an orchestrataor is not fatal to a finding that a
lease existed, provided petitioners acquired substantial hontax interests." See
Cooper v. Commissioner, 88 T.C. 84 (1987},

Similar to the transactions in Caoper, the lease under ah O&M Agreement would
he considered a lease rather than a sale. The Operator possesses no equity or
ownership rights in the Solar Lenses, and Purchasers could, upon the expiration of
thelr leases with LTB, repossess the Solar Lenses for use in any way they desired.
For these and other reasons discussed below regarding the profit-motive of the
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taxpavyer, it is very clear that a lease underan O&M Agreement is }sﬁsﬂ: that: a
lease, . : ' '

@E@EE(Q ATION @EEU@H@N

This is the main Item that is h@ ﬂg ejssa& mwed am% is the argest faf;:te::f in
increasing the total incorme on the audited return. This itern is allowed under IRC
5162 as an ardmar\f and necessary business expense based on the taxpayer's -
personal property leasing business. Also, see IRC 48{a)(3HAN) clearly showing
that 85% of the total cost of the solar lenses {iﬁ@ 51231 pmmﬁy} is eligible for
the h@rws ﬁeps&ciatmﬁ {&g per ﬁh@ Tax Relief, Unemployment Hasumﬁ@ss Re-

Amthgmza’amm and Job Creation m of 2@1@ Public i.aw 133.&312}

The taxg:sas;es* is allowed the éﬂduemn for depreciation of i?lez enses. ptaaes:i
service as per Treasury R@gm%&m@m §1.46-3(d}{2) that states in gaa:'i “In the case
of property acqmreﬁ by the taxpayer for use in his tr ade ar bagenmss {or for thﬂ
production of income), the following are examples of cases where property shall
be considered in a condition or state of reazimesa and availabi Efw for a specifically
desigred ﬁmc‘gmm ﬁ} Pdri:s dare. amuwed and set amde duf‘ ing the taxable year f@r
operational tzme loss. & 50 {m} E«:@gu pmaﬂt is acﬁusrec% for a speci ﬁc:aiﬁy asslgned
function andis aperatmhai @u’c is Mﬂd%f‘gﬁ&ﬁg testing fo eliminate any c%eﬁacts The
taxpaver’s pure:hase atich fefntat e:;xf the solar 2@&5@5 meets these reqmrememm In
addition, the company thit rents the | enses from the taxpay@.r has always been in
cor ﬂg}ilaﬁce with all the Millard County reguéa‘mw requirements at the research
and development site, proving the lenses are placed In service. The company also
hais zhezr business license and all f:m»:irémﬁai use permi its mcguzred to Qgerate the
site’ m "ifﬁ& aﬂy of Delta, Millard me‘sm:y, Ltah.

!merﬁaﬁ R@ﬁ%ﬁu@ @‘Zmie §1§? ﬁ{ai{l} clearly ﬁta’tea ”there sﬁaii b& aiiﬂwm asa
depracation deduction & reasonable allowance for the e:r{haus’ﬁsm wear and tear
(including a reasonable allowance for obsalescence) of pmp@ﬁy used in a trade or
business". The taxpayer has provided proof (the placed-i in-service letters) that the
solar lenses are placed in service am:! therefore allowed the dﬁ;&remimn .
deduction under Internal ﬁﬁw&lﬂw& @M@ Qlﬁ%,

internal @%eveﬂma Code §3§’?ig}€z§}{ﬁ;ﬁ Spemal cule for feased property subject to
lease clearly statas, "if any property is acguired subject to 3 lease the entire
adjusted basis shall be taken into account in determinitig the depreciation.
deduction (If any) with respect to the property subject to the lease:” The taxpayer
has attached ;:}maf of the lease in the Operation & Maintenance Agreément
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internal Revenue Code §1012(a) sets forth the foundational principle that the
basis of praperty for tax purposes shall be the cost of such property. The cost, in
turn, is clearly defined by Income Tax Regulation §1.1012-1{a) as the arount
paid for the property in cash or other property. The taxpayer has attached proof
of payment (see Invoices) for the Solar Lenses

Useful life of the solar lensas is clearly shown in Revenue Procedure 87-56 1987-2
C8 674 MACRS Asset Life table, Description of assets included D: Alternative
Energy Property described in IRC $48(1}{3)(vili) or (iv), or IRC 848{L){4) as 5 years
under the General Depreciation Systern. Also, Internal Revenue Code §168{b){4)
clearly shows that the solar lenses salvage value is treated as zero.

PLACED IN SERVICE
Solar energy property must be “placed in service” in order to qualify for the
energy credit.

With respect to the purchasers of Solar Lenses from RaPower3, those taxpayer’s
" have leased the Solar Lenses to LTB LLC for use in an Alternative Energy System.
Property is placed in service when it is “placed in a condition or state of readiness
and availability for a specifically assigned function,” see Treas. Reg. §1,46-
3(DYA)1). With respect to leased property, the Tax Court has determined that a
lessor of solar energy property is deemed to have placed the property in service
when it is first held out for leasing to others in a profit-motivated leasing venture,
{Cooper v. Commissioner at 114 relying on Waddell v. Commissioner, 86 1.C. 848
[1886) the taxpayers executed distribution agreements simultaneously with the
purchase, showing that the equipment was available for lease at the time of
purchase even though It was not actually leased until more than a year [ater)
although “it {5 not necessary that the property ac’tuaﬂw be used during the taxable
year in the taxpayer’s profit-motivated venture. it is sufficient that the property
be available for use.” Ses Waddefl v. Cammm:mer, 86 T.C. 848, 897 (1986} and
Commissioner v. Groetzinger, 480 U.5. 23, 36 (1987).

The taxpayer's held the Solar Lenses out for lease when they enter into the O&M
Agreerient. For most, if not all taxpayer's, that occurred en or about the same
date they signed the Purchase Agreement, Therefore, the Solar Lenses will be
available for lease gs soon as they are manufactured and taxpayers acguire them,
Because the taxpayer's hold the Solar Lenses out for lease on or about the date
they acquire the Solar Lenses, the Solar Lenses are generally placed In service on
the acquisition date even If they ultimately will not be actually leased and
installed until a later time,
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E%%’:%ﬂm@?ﬂﬁw @F %ﬁﬁ %Eﬁg . :
The taxpayer is in the business cﬁ leasing Smﬁf i?ﬁSPS used to prﬁduag heax for
varipus purposes by the company {L:E"i% m’:) whmh s rehting the lenses. Treasury
Regulations §1L.469-5T{a) states very clearly that the taxpaver only needs to meet
one of the 7 tests in this ragu?amn Tast #2 states “The taxpayer does
subsﬁamlauy all the work in the activity”, Simply stated because the taxpayer does
all the work in “his business of leasing tangible personal pm;}ert%; (the Salar Lenses)
the incame or loss WI%E %Je nam»«ms&w& Tmm is no specl ifie number of hours
@@:Iﬁtéé Vﬁtﬁ this te.%‘»t I aédst ion, th& term "'aui:aa’ca n”c iiif’ s ri@‘a c§éﬁned inthe
regisiamans : -

Substantially ﬁdi Participation is by the Taxpayer. A taxpayer mateﬁa%y
g}ammﬁ&&t&s in an activity if his or her “partic cipation in the activity for ﬁ’%ﬁ taxam
year mm&ti‘m’aes substantially all of the participation in such ae:tmm of all
individuals {including individuals who are not owners of interests in the activity)
for such taxable year.” See’ Temp., Treas. Reg. §1.469-5T (a}@@ﬁ ﬁs in Misko v.
Cormissioner, 90 T.C. M. (K@ZH} iﬁ, 33@ {E@@ﬁ}, this “tost i particulatly relevant” to
many of the taxpayer's who dre e:rpem g ng a lens ieasmg business. In Mﬁsk@, the
taxpayer operated an ee:gunpmem faas ﬂghuﬁmes& whereby the taxpayer
individually pure:haseﬁ eguipment that was then leased to the taxpayer's law firm.
Inthat case, tha Tax Court found thsﬂc the ‘i:axg:aayar maﬁeﬁaiiv pa?tmipa&eé in‘the
business gf der tms semmﬁ matarza participation test f@uﬁé in ‘i‘cempé Treas, Rag,
§ 1.469-5T{: -2} Eecause the taxpayar intends to axciusweiy maﬁagg the solar
lens leasing business, then the taxpayer that would “meet this sai e harbor test

and thus saﬁ:sfif the material participation sizanda rd" SR fv?mffa L C‘ﬂmmmmﬁw, '

90 T.C. M. :{i’i‘f{} 15, 20 fﬁ@@ﬁ}

The bma Eusmas&[ﬁe f-Employed sw:tzm sf the IRS wahm’ta dafmes self-
empiayment as “an ac:imw carried onfor issfeh%wd m‘ inthe gam:i famh to make a
pmﬁ’c” Beginning in 1991, the RS issued instructions for the chrm m&a
Schedules Cand E that stated, “Use Schedule Cto report incame and expenses
from the rental of personal pmp&rty, such as equipment of. vehicles”, Therin
1992, the IRS added an instruction on th% *%’aaee of the Schedule Efo “report
incomeé and expenses from the renta% of personal pmg:xémz on Schedule € or G-

EZ”, Publication 334, Tax Guide far Sma!é Business, page 21 states “If youare in
the business of renting personal property {equipment, vehicles, formal wear,
etc.), include the rental &mauﬁt you receive In your gross rem;p‘is on Eﬁﬁeduf
or {}“Z, _
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The following court cases reinforce the requirement of reporting the income and
gxpenses on a Schedule C or C-EZ for the business of renting tangible personal
 property. See Stevenson v. Commissioner 57 T.C.0, 1032 {1988) and Walker v.
Commissioner 102 T.C. 537 {1993). '

There is one other important fact, The taxpayer is also allowing International
Autornated Systems to use the solar lenses for advertising purposes and research
and development. The taxpayer will then be allowed a bonus payment that will
be sizeable. Therefore, the taxpayer is currently engaged in a business activity
and entitled to all normal business deductions as per IRC §162.

Generally, “there shall be allowed as a deduction all the ordinary and necessary
expenses paid or incurred during the taxable year in carrying an any trade or
- husiness ...” IRC §162{a). Specific to this case, IRC §167 allows for depreciation
deductions for “exhaustion, wear and tear” of preperty used in a “rade or
business, or “of praperty held for the production of income.” See IRC §167{a)
Although IRC § 162, and §167, and their related treasury regulations do not
contain a definition of “trade or business,” the United States Supreme Court, In
Commissioner v. Groetziner, 480 U.5. 23 {1987) has stated “that to be engaged in
a trade or business, the taxpayer must be involved in the activity with continuity
and regularity and the taxpayer’s primary purpose for engaging in the activity
must be for income or profit. A sporadic activity, 2 hobby, or an amusement
diversion does not qualify.” See Commissioner v.Groetzinger, 480 U.5. 23 (1987)
at 38, This has been referred to as the “primary purpose” standatd, see Misko v,
Commissioner, T.C.M. {CCH) 15, 17 {2005).

According to IRS Publication 334, Tax Guide for Small Business, for use in

préparing 2016 Returns, “a trade or business is generally an activity camed onto
make a profit. The facts and circumstances of each case determine whether or
net an activity is a trade or business, You do not need to aaﬁu&ii‘gf make a profit to
be in a trade or business as long as you have a profit motive.” The taxpayer
leasing of the Solar Lenses to a third party would gualify as a “trade or business”
as defined by the Court In Commissioner v, Gmem'nger because an individual
taxpayer could 1) engage in the act?wty for profit and 2) do so with continuity and
regularity.

For taxpayer's who choose to operate their lens leasing busiress as a sole
proprietor, an S corporation, or a single-member LLC, Trass. Reg. § 1.183-2(b)
contains nine objective factors that are used to determine whether an activity is
engaged in for profit, which will be addressed in more detall, below. However, if
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the taxpayer Qhﬁf;}“’?ﬁs 1o operate his or ﬁar lens leasing business Lhrmmh al
corporation, RC § 183 does not ag:ig:;!y fn this situation, & taxpayer E“{‘iuﬁ fook to
the “primary pwposa” standard desmb d in Gr@@mmgﬁ In ag}piymg«,
Groetzinger, courts have %mk@d at wha‘th&r the taxpwer 5 actmw was a “hobby
masquerading as a business,” such as m?s?ﬂg anima%s see Misko ot 18 (eiting
Cornfield v, Comrnissioner, 78 F 2nd 1049, 3@5@ g’z@ €. Cir, 1986} and Bessenyey v.
mmmmsiﬁﬂ% 379 Fﬁmd@ﬁg {2d Cir. igﬁ?ﬁg inan eqmpmam Ieasmg case, tﬂe '
United States Tax, Court also mﬁmé&md whe‘the? the ieasegi ecgmgamem was
purchased for petsmaé use. A taxpay@r who aperates a solar lens laasmg
business through & C corporation should ﬁgual ifyasa “trache or businass” for tax
pmpﬁses 50 long as the taxpayer was not pursuing the business as a hobby and so
long as ‘i:i‘ae t&mayer was m:n going to m&rs@m? y use the Smar anmes* ,

The n'n faz:i:ars, appimd na cigem consi der 'E‘ms Eeaﬁmg i:}f;-}&méss -mgamfzed
as a gﬁie proprietor, are as foll fowess
*‘Mﬁﬂmr in Which the Tﬁﬁ@%&?@? mmes o The ﬁc’ﬂww The faﬁ: ﬁiha*z
the tamayer carries on '{;E’ié acﬁ: wty i a busi ﬁ@ssh&e rnanner am:i
© malntaing wmpﬁéw and acw_rat' iasjﬁka and ree:arcis may indicate that
the acttwty s tmgag&d in | 5@@3 &" mm, ﬁeﬁg 51. 3@3«2@&3}{ ). A
taxpayer who keeps re sof b ¢ leasing business could
meet this faﬁmr" Ta satxs%g this faatf:}r; i‘ﬁé% faﬁcpﬁayar must keep raegrd
of ammsms paid as down payments for Solar Lenses, commissions
earne d, mongy awewém‘% to visit the manufacturing famhheg and
installation site for the lenses, arzc%fmr logs of time spe
analyzing the energy market and any out of ;::*e:sc:keé:, esg expernses,

2. “The Expertise of the Taxpuayer or His Advisars. Preparation for the

: a;:‘f;mtv by e:cteﬁiwe study of its ate&pted businesses, e onomic, and.

sclentific practices, or consu ,aﬁfﬁﬂ with those who are expert thez’ezm
may i ;xv::ate that the taxpayer has a profit rotive wher& the taxpayer

carries on the activity in accordance with such practices.” See Treas.
Reg. §1. 183—2{?3}{2? An md vidual taxpayer would satisfy this factor by

' staze:h;mg ec;wgfmém ieag ing praﬁtmes or b\; ccmuttmg wrth fiis m her
attorney and/sa ‘accountant.

3, “The Time and ﬁfm xpended by the Taxmyas‘ in Cammg onthe
Activity. The fact that the taxpayer devotes much of his personal time
and effort to carrying on an activity, particularly if the activity does not
have substantial g}@rsaﬂa! ar recteational aspects, may indicate an
intertion ta derive a profit, ...the fact that the taxpayer davotes a

_ limited amount of time to z-m azztmty does nat necessarily indicate  lack
of pmm‘ motive where the ’caxpayer emplays competent and qualified
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persons to carry on such activity" see Tears, Reg, §5.183-2{b}{3). The
taxpayers might spend a great deal of time promoting the sale of solar
lenses In an effort to expand the commission-based side of the business,
while others might spend little or no time on sales. The taxpayer might
spend a great deal of time and effort understanding leasing businesses
or solar energy. The taxpayer might also spend time traveling to the
manufacturing and installation site to monitor the business and the
progress of the companies from whom the takpayer expects to generate
income, including International Autemated Systems (from whom the
taxpayer expects to earn a percentage of profits) and the Operator.
Based on these potential activities, a taxpayer would satisfy this factor,

4. “Expectation That Assets Used in Activity May Appreciate in Value,
The term ‘profit’ encompasses appreciation in the value of assets, such
as land, used in the attivity, Thus, the taxpayer may intend to derive a
profit frofm the operation of the activity, and may also inteénd that, even

i no profit from current operations is derived, an overall profit will
result when appreciation In the value of land used in the activity is
realized since income from the activity together with the appreciation of
land will exceed expenses of operation..,.” see Treas. Reg, §1.183-
2{b){4). Because the Solar Lenses are Used in an Alternative Energy
System, then it is possible that the Solar Lenses used in the taxg:}ayer’s
business could increase in value over time,

5. “The Success of The Taxpayes in Carrying on Other Similar or Dissimilar
Activities, The fact that the taxpayer has engaged in similar activities in
the past and converted them from unprofitable to profitable enterprises
may indicate that he Is engaged in the present activity for profit, even
though the activity is presently unprofitable” see Treas. Reg. §1.183-
2{b){5). Some taxpayers may own other equipment leasing businesses
or engage in pther entreprensurial a@:tewt:es; successfully.

6. The Taxpayer’s History of Income or Losses With Respect to the
Activity. A series of losses during the initial or start-up stage of an
activity may not necessarily be an indication that the activity is not
engaged in for profit. However, where losses continue to be sustained
beyond the period which custamarily is necessary to bring the operation
to profitable status such continued losses, if not explainable, as due to
customary business risks or revérses, may be indicative that the activity
s not being engaged in for profit”, see Treas, Reg. §1.183-2(b)(6). An
individual taxpayer would likely not realize profit currently from the
leasing activity itself, he or she could potentially realize a profit from the
commission portion of selling Solar Lenses. Additionally, based on the
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” .

8. “Tﬁe’s ﬁmm &Siamg @§ Th@ T@xmwﬁ The fae:t thaﬁ: *’ahe :axmyer does

| fmm *the aﬁtmty geﬁeh‘t@ w%;rstantxa

~ Treas. Reg. §1. .183-2(b)

mfm'matmﬁ provided, the taxpayer amtmma@% that as soon as the Solar

- Lenses ate used In 3 system that gemem&s revenue, fhe taxpayer will

begin ta rz@aliza profits from rent collections within thaz same year and
bonus ;ravman*ts for the use af Ef"iﬁ% 50 far \k‘i 1565,

“The Amount m‘ ﬁmaﬁmmﬂ m M&m& W Aw, Whﬁah &m %ammﬁ The
ammmt of pmf t& in, re!atmn to tha aﬁmunt of EQ.‘:MQS irmrred and in
re!a‘é:zf;m to the amount. of the tamaym‘ § mxze‘atmem aﬁd the value of the

.assets t;sed in the aa:twst\;, masf pmwﬁe usefw arateﬂa in determm%ﬂg the
) tax;.}ayer 5 mi‘eﬁt Mm@wﬁm an t}pms‘tmmf toearna suhstaﬁtf |
: ,uE-:"'”'mate 2l afiﬁ; na high 3 Sg:s@cmaﬁsve verture s wsﬁman _
' méi‘aata that %:h@ aatlwt\; s engageé in fc:w g;em fit E';VE!?’E though

iy

Vi suﬁzc ent to
Bms&s or

} Th«aa mmfb _ai:;f:m Q?iha zzmzmig;atéci s‘@m g}avm@ms

: s’mf ide the
‘taxgr}ayer wuth “‘aﬁ ag@parmﬁ %y m eam a substamxa "Le_ﬁi*sm’ﬁe g}wﬂ
however spemﬁaxzm it mgght be considered, sattsfng this factor.

activity Is not eﬂgageé in for pm‘? I3 egg:recﬁak y rf %hgm é gxermna% ar
rectéamnai Eemeﬁtg mwm&vez@*’, see ‘E’mas Reg. §1.183-2 &%}{8‘)
: 'zsé dep&ﬁdem'mﬁ' :

-Eﬁgﬂged mﬁﬂr pm’i ﬁg E‘S%pag e

elements involvad. On the other | 1anc§ a pwf\t mmwzﬁtmn E‘f"i&’tf ?;:e

indicated Wh&l"@raﬂ aatrvity- lacks any appeal other than profit....

(9}, sugh some taxpayers friay be m‘cemsi:ed
in purchasmg Scﬂar Lenses beaaﬁse they are| interested in itivesting in
renewable energy, some right be interested in pun:hasmg Solar Lenses

~only. for the potential long-term return from rents and bonuses, or from
the more immediate potential for commission income, There is no

‘element of pﬁrwﬂai pleasure of recreation inherent in the Solar Lenses.
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Based on the hine factors, it Is possible that a sole proprietor taxpayer could:

- satisfy some, none; or all of the nine objective factors. As stated in Treas. Reg.

§1.183-2{a), it Is not necassary that the taxpayer’s expectation of a profit be
reasonable, only that "the facts and circumstances ... indicate that the taxpayer
entered into the activity, or continued the activity, with the ohjective of making a
profit. In determining whether such an objective exists, it may be sufficient that
there is a small chance of making a large profit.” It is very clear that (based on
information from the taxpayer) that the taxpayer is entering into a trade or
business “for profit,” as defined in IRC §183 so long as their individual situations
satisfy at least one of the nine factors.

Material Participation

The taxpayer's business of leasing Solar Lenses constitutes a trade or business, as
described above. Under IRC § 468(h){1}, “A taxpayer shall be treated as
materially participating in an activity only if the taxpayer is involved in the
operations of the activity on a basis which is "regular, continuous, and
substantial.” See Temp. Treas. Reg. §1.469-5T{a}{1). “Participation” generally
means “any work done by an individual (without regard to the capacity in which

the individual does the work) in connection with an activity in which the Individual .

awrs ah interest at the time the work is done.” See Treas. Reg. §1.469-5T(f). The
taxpaver's solar lens leasing business is the rental of IRC §1231 tangible personal
property and, therefore, is not a passive activity under IRC § 469(c)(2) and (j)(8).
The taxpayer's business activity qualifies for the incldental activity exception as
described in Temp. Treas. Reg. § 1.468-1{T}{e}3}{wi}{C) {1}~ (3) because the
taxpayer 1) owns an interest in the trade or business, 2) the solar lenses wil
predominantly be used in the trade or business during the taxable year, and 3}
the gross rental income from the solar lenses for the taxable year will be less than
2 percent of the lesser of (i) the unadjusted basis of the lenses and (il the fair
market value of the lenses. See Misko v, Commissioner, 80 T.C.M. (CCH) 15, 20
(2005), &t 19 {the equipment leasing business in question gualified for incidental
activity exception conditions and, therefore, the solar lens leasing business was a

nen-rental activity, not to be treated as passive under (RC §469). See Stevenson v.

Commissioner 57 T.C.M. 1032 (1988) and Walker v. Commissioner :im T.C. 537
(1983),

One of seven tests described in Temporary Treas. Reg. §1.469-57.70 would apply
to the taxpayer depending on his or her circumstances, The activity of a
taxpayer’s spouse Is also considarad In determining whether the taxpayer meets
one of the seven tests. See IRC §469ih)€5) that states in part, "Ifi the case of any
person who is a mamed individual {within the meaning of IRC §7703) for the
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taxable year, any parti c;mtnm Ew such person’s spouse in the cz{;twatsg during the
~ taxable year {without regard to whether the sppuse owns an interest in the
activity and without regard 1o w?za‘ghar the spouses file s joint return for the
tanable year) shall | be treated ‘ffm pwf:mses of applying IRE G469 amﬂ the
regulations there under to such pem@m as partiﬁfpatmn by such perscm in the
activity during the taxabie year.” T@mp “Treas. Reg. § 1. «z%ﬁ%?»?a"ﬁ‘ﬁ i?»} 5¢e also
Montgomery v. Comm’r, 105 T.C.M, iﬁ@&v‘%} i&ﬁﬁ 2,%? (2@1&}

“The exteﬁ‘t ofan me;‘%swduai s partic ;:tattm m an actw ty m;ay besz a.stabhsheﬁ: by
any reasanahie means. Contemporaneous daily time reports, {ags, or sirnilar
documants are not reguired if the extent of such participation may be established
by ather reamﬁable means.” $ee Temp. Treas. Regﬁ glﬁ&%}ﬂ?wﬁﬁt‘ﬁs@

The amﬁ%eﬁam:m @*f L%"ae BEVEn maﬁemaﬁ ;eat"i;cmaémﬁ tests ish gh&y ﬁmt sewtwe
The Tax Court carefu?%y reviews and anawzw the indivi dual circumstances of each
mxpa’gfer and the credibility of the evidence before it. See M@mgﬁme@w v
Comm’r, 105 T.C.M. {Eﬂ‘:ﬁ} z%ﬁigﬁ?&mﬁa {2@333} {fmdmg material wmm@atsw
based o %m{paver s credible tes%zmaﬁv even th%gﬁ remrts and logs not kept);
Hauﬂstmk v. Comm’r, ; Mﬁ* T, (CCF 2 ﬁmg material partuupa‘mn
based on taxpayer's “convincis %’”“ﬁammva surmary”); Coastal Heart Medical
Group, Inc: v. Comm's, H&% T.C. M. {mﬂ 1424, @mii‘:i (ﬂnd ing no material
participation whare taxm‘yar 5 testimony was "ez{aﬁgera’seci and self-serving” and
“vague” :—mx:% wﬁer@ taxpayar pmmdaﬁ madee:;ua te éecamanﬁary sup@aﬂz) Lamas
v, Comm’r (mg T.C.M. {ﬁﬂ%} 1299 {zm%g (rme:img mz«:steﬁ i gaamﬁpatmm based on
detalled 3;&3&,&&3 gst temmmy ﬁf muf g&%e mﬁesgeﬁ amj s:armhmatmg phone
femrﬁ%&}

| ?h@?@f@%’& a?x mdwxcﬁua tax;}ayer msght zzai:isfy the req&s:r@ments vaf agne of mare
of the. materea& participation tests %ity favemi meana cie;z:endmg on his or her
gﬁammiar circumstances.

1L Thﬁ Eﬁﬁf H@m ﬁ;wleg A taxpayer ma‘zeﬂal ‘gf partimpates inan act wty if he
does so “for more than 500 hours” during a taxable year, See Temp. Treas,
Reg, §1. @ﬁ%’%‘{a}m) Taxpayer's partmspat’ ng in a solar lens leasing
business could meat this rule depending on their level of | nvolvement in
 the business.

2. Substantially All ?ammgaﬁzmﬂ is @'@g the Taxg;zayar, Ataxpayer matenaﬁ
participates in an activity if his or her "pam{:fgattm inthe attmty for the
taxable year constitutes substantially all of the partmzpaﬂaﬂ in such activity
of all individuals (including individuals who are not owners of nterests in
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the activity} for such taxable year.” See Misko v. Commissioner, 90 T.C.M.
(CCHJ 15, 20 {2008), this “test is particularly relevant” to the taxpayer who
is operating a solar lens leasing business. [n Misko, the taxpayer operated
an eguipment leasing business, whereby the taxpayer individually
purchased equipment that was then leased to the taxpayet’s law firm, In
that case, the Tax Court found that the taxpayer materially participated in
the business under this second material participation test found In Temp.
Treas. Reg. § 1.4659-5T{a}{2). Because the taxpayer does exclusively

manage the solar lens leasing business, then he or she does “meet this safe .

harbor test and thus satisfy the material participation standard.”

. Maore than 100 Houss of Participation by Taxpayer, if No Other Individual |

Participates More. Ataxpayer materially participates in an activity ifhe or
she does so “for more than 100 hours during the taxable year, and such-
individual’s participation in the activity for the taxable year is not less than
the participation in the activity of any other individual (including individuals
who are not owners of interests in the activity) for such year.” See Temp.
Trias. Reg. §1.469-57(a}{3).
. Significant Participation Activities. A taxpayer materially participates in an
activity if “the activity is a significant participation activity (within the
meaning of paragraph {c) of this Sﬁ{i‘l{m} for the taxable year, and the
~ Individual's aggregate participation in all significant participation acti wtz&a
during such year exceeds 500 hours,” See Temp. Treas. Reg. §1.469-
5T{a){4). An activity is a “significant participation activity” under Temp.
Treas. Reg. §1.465-5T(c) if the activity would not otherwise qualify for
material participation under the other six tests and if the taxpayer spends
miare than 100 hours participating In the activity. If the taxpayer also
 participates in other 100-plus-hour passive activities, which, in the
aggregate, total more than 500 hours, the taxpayer would satisfy this test.
. Matarial Participation for Five out of Ten Years. A texpayer materially
participates in an activity if the taxpayer “materially participated In the
authw {determined without regard to this paragraph (a}(5)) for any five
raxable years (whether or not consecutive) during the ten taxable years
that immediately precede the taxable year.” See Temp Treas. Reg. §1.46%-
5T(a}{5).

5. Personal Service Activity for any Three Prior Years, A taxpayer materially

participates in an activity it “is a personal service activity (within the
meaning of paragraph (d) of this section), and the individual ma terially
participated in the activity for any three taxable years (whether or not
consecutive) preceding the taxalile year.” See Temp. Treas. Reg. §1.469-
5T{a){6). The personal activities found in Treas. Reg. § 1.469-5T(d) are
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defined as ‘”mrsma% s&mz:*es” performed in ”the fx&a lds f}‘i‘ health, MWI
englneering, architecture, accounting, am‘:mamt selence, @eﬁﬂsmmg arts, or

, f:ﬂﬁsuiimg " The solar lens leasing business is nota pemﬁr‘aal service
activity as defi ne@t in the reguia*tzms, 50 this sec&ian does hot appty

7. Facts and @:mumﬁamm& Fis tax;:na\/er mamnai partmepates inan activity

if, “based on all of the facts and circumstances (taking into account the
‘ruEes in paragraph {b) of this s&ctsan} the individual pari:zmpa’ses inthe
ez»::twsty ona regula I cmmtimma, and sub&tantiai hasis dumg such ymar
See Temp. Treas. Reg. %ﬁiw%g«ﬁ*ﬁa}{?‘) Under maragmpﬁ {b}, the taxpayer
rriust g}artmmate for more than 108 hours dm" ing the taxabl e year, and no
one besides %h@ taxpayer may ba paid for maﬂagaﬁﬁm saﬂwéces or.

, partzmpaf:% mare E:%zan the tax ﬁaﬁfﬂt‘" ‘Sﬁﬁ ?@mp Traas, ﬁﬂ
”i‘iﬂaﬁaﬁai paﬁ:mg:«aﬁm rriay be d 11““‘%;&:::3&: tﬁ show under ?:he cts 'Eﬁd
circumstances test, and probably recuires establishing an ue _usualév;

z_gmgmrtam type of invalvernent by the taxg}agér preferably accompanted by
close to 500 hours of involverient.” See Daniel N. Shavire, 549-2nd TV,

Passive Loss Rules, E}eiaﬂﬁé Amm&s ﬁ& ééé&mﬁmg Pas«awﬁ Aa:’&a’eﬁuss, B. |
Be%ﬁ&z“mmmg Wﬁéﬁheﬁ' an mmw Is P&s ng& R

Ax sia"t:ec% earlier in the ener y t:r’eai f; E%‘%ﬁ on. dﬁ@{:ﬁbrﬂﬁ abwfa the ﬁi”'h&':‘i
reqmremeﬁt for property to quai ify is “‘Eﬂei’gy g:zmg;aérty‘” W thm the meaning of
IRC § 48 is that %:he pm;jﬂrty' quali iy for deg}recsat on, Ses IRC §£§8§a§{%§{@} Treas.
Reg. &1 %&1{&9 i1} clarifies that, “a deduamn, for zﬁe@r@czaﬂm s allowable if the
property isof a marasttez' &ub}em to the allowance for d %g::fre “lation Lmé:ief“ section
167 ..." Under IRC§ iﬁ?{:ﬂ}, depreciation is is allowed for proper y either {i} “used in
ﬁha t?ade or h{,is?rﬁes s R%:: §1§?§a}{iﬁ,} or i;n} ‘“’he o ?mr t%*za pmductsm of
mmmeﬁ Eee ERC §iﬁ?§a}(2}

One m:ﬁef E?‘i“f?ﬂf’taﬁ“ﬁl pasm is thg i@ﬁm}ﬁﬁ@mmkm ggai memaraﬁdarm which
states in part "So long as a Buyer's princ ipal actwﬁy g samethmg athm' than the
ﬁerfarmanm of parsonal services, the Buyer will be able to use the credits and
Emsses attnbu’cabfe to the Sa?ar Lenses to QﬁSEf actwe income Fram other -
e ) rcas : :

The Anderson Law Center PC letter expiammg the pm:anmi tax advantagen of
the lenses, It reviews four g}amb e ways to reduce tax liability. 1. Energy Credits,
2. ﬁepreciatcnn, 3, [RC Section 179 costs, and 4. Deductions and éxgaémes
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IRS NOTICE 2018-31

The IRS said that developers will have 4 years to complete a new wind farm or
other renewable energy project without having to prove that the construction
work was continuous. The four years will be measured from the end of the year
in which construction starts on the project,

For example, if a wind farm started in 2013, then the project must be completed
by the end of 2017, If it takes longer, then the developer will have to prove that
the work was continuous. A taxpayer may establish that the work was continuous
from the beginning of construction by proving that "physical work of a slgnificant
nature” was at the project site or at a factory en equipment for the project.

PRIOR YEAR CREDIT

The fact that the auditor disallowed prior year credits from a closed tax year and
then added it to another tax year is not accurate. The auditor also did not give any
"Explanation of lterns” that fully explains what Code Section is allowing this
action. We reqguest that the auditor give us @ clear and concise explanation of
their actions. We strongly believe that this action by the auditor does not follow
the law as stated in The Emergency Economic Stabilization Act of 2008, HR 1424
Public Law 110-343,

CONCLUSION

For the reasons stated herein and the testimony that | gave during my deposition
with the Department of Justice attorney on September 20, 2017, | belleve the tax
treatment | and others have recommendad for energy tax credits and
depretiation are valid and, until a tax court judge or appellate court authority
dictates atherwise, said treatment continues to be valid.

,,f%'x:,v Rtk 5 \ “";? Al P —
Richard Jameson MST, MGFE, EA

Managing Member
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RICHARD JAMESON MST, EA
782 South River Road $142
St. George, UT 84790
435-559-6802

Eﬁﬁmﬁ 2@%’@

Southesn E;i:ah State @@ﬂ@ﬁge 1960

Bachelor of Science in Industria | Technology
Majors in Business Administration and Economics
Utah State University 1985

Mas*t&r Bf Scrcia Scienice mmmm ﬂaﬂf Public ﬁ:\dmm sz&raim
Ma;m in Emmm cs . -

William Howard Taft Uﬂi’#@&fﬁiw 2@@&

Master of Science In ”Fa:ss:aﬂm B

Professional Certificates -

IRS Enrolled Agent #46729 1990

National Tax Practice ms%ﬂmm

Fellow iﬁﬁﬁ : :

Master Sradgaﬁa »::;“? E}{amma*ﬁ ion ﬁﬁﬁ}é

EMPLOYMENT EXPERIENCE

1968-1969

United States Army

Fire Control Crewman Nike Hercules Missile

1§?ﬁ~i§?ﬁ

Eureka Paper Box ﬂmmgmm;

Right Angle Glue Machine Qperator, iShzg;tmg ﬁierk and Truck Driver
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18980-1987

Health Director Palute indian Tribe Cedar City, UT

Oversaw the delivery of health services to tribal members, wrote and supervised
block grants far child care and energy assistance, Director of the tribe's Head Start
Program. Supervised 22 full and part time employees.

1987-1988

Tax Preparer H&R Block Cadar City, UT

Prapared tax returns for HRB clients as needed.

1988-2009

Owner H&R Block Franchise Cedar City, UT

Operated the H&R Block office that prepared about 2,500 tax returns per year,
supervised 21 full and part time employees. Premmd tax returns and handled

auditsandappeats forclients:
1880-2006

Owner H&R Block Franchise St. George, UT

Operated the H&R Block offices (3) that prepared about 3,500 tax returng per
year, supervised 28 full and part time employees. Prepared tax returns and
handled audits antd appeals for clients.

2008-0ct 2613

Tax Preparer H&R Block Cedar City UT

Prepared tax returns for HRB clients as nesded.

Nov, 2013-Prasent

Partner in North Star Tax Services St. George, UT

Prepare tax returns for clients as needed. Assist clients with audits and appeals as
reedetl.




Case 2:15-cv-00828-DN-EJF Document 244 Filed 11/02/17 Page 26 of 26




