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KIRTON | MCCONKIE

Kenaeth W, Birrell
kbirrell@kmelaw.com
801.321.4825

January 10, 2014

Neldon Johinson
4033 South 4000 West
Deseret, UT 84624
Via Cerfified Muail

Greg Shepherd
4035 South 4000 West
Deseret, UT 84624

Re:  Use of Kirton McConlkie Memaorandum Dated October 31, 2012

CitiCourt, LLC

M. Johnson and Mr. Shepherd,

We are writing in response 10 My, Shepherd's request for a leuer of clarification
coneerning the Memarandum dated October 31, 2012, irom our firm to SOLCO 1, LLC (the
“Memorandum™), & copy of which is attached herelo for your reference.

First, as indicated by its name, the Memorandum s not an opinion letter, it is merely a
memorandum. While under certain circumstances taxpayers can rely upon an opinion letter to
avoid the imposition of certain federal tax penalties, the Memorandum was nol intended to and
does not provide any such protection as it is merely a memorandum rather than an opinion letter,
To constitute an opinion letter for tax purposes, the document must address the specifics ol an
actual transaction, which the Memorandum does not do as it merely discusses the ability to
qualily for an energy tax credit in general terms, Hence the statement on page 12 of the
Memorandum, that “[t}hie analysis set torth in this memorandum was not intended or written to
be used, and it cannot be used, by any taxpayer for Ihe purpose of avoiding United States federal
tax penalties thal may be imposed on the taxpayer.”

Second, as stated on page 2 of the Memorandum, the analysis within the Memorandum
only applics if, among other factors, the purchasers are “laxed as subchapter C corporations for
federal income tax purposes.” The Memorandum's analysis of when energy tax credits may be
available does not apply to any other type of taxpayer, including individuals, trusts, partnerships,
limited liability companies taxed as partnerships or corporations taxed as subchapter S
corporations, The requirements relating to application of certain issues addressed in the
Memorandum are difterent for such non-C corporation types of taxpayers, and the ability of such
non-C corporation taxpayers to qualify for an energy tax credit depends upon certain additional
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issues thatare not addressed at all in the Memorandinm. Thérefore, Tor various teasons, the
conclusions of the Memorandum’s analysis, while accurate us they relate to taxpayers who are
tuxed as C corporations, have Hule, il any, relevance (o taxpayers who are not taxed as C
corporations,

Third, the analysis within the Memorandum only gpplies i€, among other factors, the solar
fenses are purchased on the terms and conditions set forth in the “Transaction Documents?
referenced on page 3 of the Memorandum and attached as exhibits thereto. Any sale of solar
lenses upon tevims and conditions that vary at all froim those of the Transaction Documents could
rafse additional fssues and/or alter the Memorandum’s analysis, even ag it relates 1o laspayers
taxed as C corporations, Therefore, the conclisions of the Memorandum™s analysis may have
little, if any, velevance (o taxpayers who purchase solar lenses on terms and conditions that ave a
alt different from the terms and conditions of the Transaction Documenis.,

Rased upon the foregoing, dcmdnd is made that XSun Pnergy LLC, SOLCO 1, LLC,
RaPower-3, LLC, and any and all afliliates, agents and representatives of any of the mug,mng,
companics immediately cease and dgswt from:

(1) ceferring o the Memorandunt as an opinion letter, whether ocally, inwriting, in
electronic communications, uporn websites or otherwise;

(2)  tepresenting o any person, including but not limited to potential purchasers of
solar lenses, that ihLy can rely upon the Memorandum as a defense against the
fmposmon of any fedoral fax pumitzcs‘

{3} representing to any person, including but not tlimited to potential purchasers of
solar lenses; that the analysis within the Memorandum applies 1o any person other
than a taxpayer who is taxed as a C corporation for federal income tax purposes;
and

(4)  representing o any pérson, including but not limiled 1o potential purchasers of
solar lenses, that the analysis within the Memorandum applies o any person that
purchases solar lenses upon ferms and conditions that vary at all from the terms
and conditions set forth in the *Transaction Doguments,”

Please be advised that we are providing a copy of this letter to Special Agent Michacel
Lawson with the Internal Revenue Service's Criminal Investigation Division, and authorizing
him ta provide copies of this letiér to anyone he deens appropriate, including any taxpayers who
claim an ability to rely upon the Memorandum as i it were an opinion lelier.

Very truly yours,

IR ON {\ric(‘()\fi\I—b““‘?

Kenneth W, Birrell

[ous Michael Lawsoi
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KIRTON| MCCONKIE

MEMORANDUM

DATE: Clatober 31, 2012

TO: . SOLCO L LLG
Atiny Neldon Tohnson

PROM: Kenneth W, Birrell

SUBIBCT:  Tax [ssues Relating to Parchase of Solar Lenses

INTRODUCTION

This wemorandum is in response. to your veguest for owr analysis of certain lax
eansequsnces: for the bayers {(the “Buyers”) of sotar ledses from SOLCO; 17 LLC (the "Seller®
based on fuctual circumstances that are substantially similarin all material respects to the Facts
{as such term i3 defined below),  Please note that the analysis in this miemorandum ix based upon-
the ‘existing provisions of the Internal Revenue Code of 1986, as amended (the “Code™) and
regulations thereander (including final, temporary and proposed) and upon ctirvent Interhal
Revenue Service ("Service”y published rulings and existing court decisions, ¢ any of whish cotild
be changed at atty time, Any such ehanges may be retroactive and could sigoiftcantly modify the
analysis set forth herein, Similarly, any change in the Facts or the assumptions stated below,
upon which atir analysis is based, could modify our conclusions

EXECUTIVE SUMMARY

The solar lenses that Buyers purchase from Seller (the “Salar Lenses”™) will qualify as
“energy property” that is eligible for the energy tax credit under Code Section 48. For purposes
of ‘caleul dtmg the energy credit, the basis of cach Solar Lens will be Three Thcms:dnd Five
Hundred Dollars (§3,500) and the.cnergy percentage will bc thirty percent (30%) so long as the
energy credit is claimed prior to January 1, 2017 (and will be ten percent (10%) if claimed after
that date}. Buycxs ‘will be able to claim the energy credit in the year that the Soldr Lenses ate
placed inio sefvice. “The Solar Lenses will be chg\blﬂ for depreciation under Code Section 168(s)
s 5~yean property,

FACTUAL BACKGROUND

The Solar Lenses will be purchased by Buyers that are (i) corporations or limited Hability
companies ofganized in the United States, (ii) neither tax-exempt nor governmental entities and
(i1} taxed as subchapter C corporations for federal income tax pueposes, The Solar Lenses will
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be purchinsed pursuant to a Solar Lenses Purchase Agrecment that is substantially similar 1o the
agreement set forth in Ixhibit A hereto (the ¥Purchase Apreement™). The Solar Lenises were
manufactured by International Autowated Systems or one of its affiliates and consist of thin-fibm
solar-fenses thal {ocus the sun’s energy, which enérgy is collected and Wansinitted to produce
lrgated stéam for power generation and other uses: The Treasury Départment has made a gran
under Section 1603 of the American Recovery & Reinvestment Act of 2009 with respect ta the
same model of solar lenses 'ag the Solar Lenses and related equipment, which grant required a
finding by the Tragsury Dépattment (hat such solar lenses and related eqiipment corlstituted
praperty deseribed in Code Section 48(a)(3) (A ot (iD),

According to the Purchase Agreement, the purchase price (“Purchase Price”) for each
Solar Lens shall be Three Thousand Five Hundred Dollass (33,500). Buyer shall pay thivly
percent (30%) of the Purchase Price upon exceution of the Purcliase Agresment and provide
Seller with & Promissory ch that is substantially similar to the promissory note set forth in
Exhibit B hereto (the “Pramissory Note”) for the remaining balance of the Purchase Price, The
Promissory Note provides for payment of the femaining balance of the Purchase Price in
substantially equal annual installment payments over a period of thirty (30) vears (the
“Installent Payments”) with interest at a rate equal to the long-terin applicable federal rate
deterinined in‘accordance with Code Section 1274 as diich rate is in effect for the month in which
the Solar Lenses are acquired.

All of the Solar Lenses will be new at the time of their purchase by the Buyu No person
will bave put the Solar Lenses to any type of use prior to the Buyer’s purchase of the Solar
Lgnses. . No person will have ‘claimed any oredits under Code Section 45 or 48 or received a
Section 1603 grant with respect to the Solar Lenses prior to.the Buyer's purchase of the Solar
Lenses. ‘Allof the Solar Lenses will be installed at projects located within the United Stales,

The Buyer will enter into an Operation and Maintenance Agreement that is subslantially
similar to the dgreement attached hereto as Exhibit C (the “O&M Agieement™) with LTB, LLC,
a Nevada limited liability company (the “Qperator”) to overses the operation and maintenance of
the Selar Lenses. The Operator is a for-profit commerdial enterprise that 15 not related to either
Buyer or Séller through common dwnership, - The Operator will also lease from Seller or an
affiliate of Seller the towers in which the Solar Lenses will be installed, receivers to collect the
encrgy from the Salar Lenses and certain other equipment relating thereto. The Operator shall be
responsible for performing the sorvices desctibed in the Q&M Agreement, including the
collection of all income gencrated from the operation of the Solar Lenses, including ahy revenue
generated Trom. the wse or sale of thermal energy or elecivic power generateéd using the Solar
Lenses {the *Gross Revenue™). .As compensation foi its services, the Operator shall be entitled:
to tetain an amount equal fo the Gross Revente minvs an annual rental paynent as set forth in
the O&M Agreoment (the “Rental Payinent”). The Rental Payment shall be a fixed amount and
shall not be a function of the nét prafits genérated by the Solar Lenses.

he Purchase Agreement, Promissory Note and O&M Agreement are reforred to herein
as fhe* Tmmactmn Documents.” The factual matters set forth above along with the Transaction
Documentsshall be referred to wtlectwcly herein asthe “Fags™

Tax Issues Relating to Purchiase of Solar Lenses
Pupe 2 0f 13 481376998927,
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CEXPLANATION {}F 'TH ELAWAND APPLICATION OF 11 IEVACES TOTHE LAW
1. Sale vs: Lease

The Buyer's tax ireaiment with vespect to the Solar Lenses depends in pait upon whethior
the overall bansaction constitutes a sales fansdction in which the Buyer becormes and rémains
the awner of the Solar Lenses for tax purposes and therefore is the party entitled to claim the
gnergy tax wredits and depx eciation deductions relating to the Solar Lenses. Altbough there is no
bight-ling test for determining whether 2 transaction constitités a sale ov.a lease for tax
Prposes, the Service and the dourts have dwcloped yarious factors that they use to guide this
détermination, For.exaimple, in Rev, Rul 55-540 the Service stated that the detevmination of
whether a transaction constitutes a sale or a lease ¢ kpcudf; ‘u'pon the intent.of the parties as
evidenced by the provisions of the agreement, véad in light of the facts and circiunstances
oxigting at the time the agregment was exeouted.” The Servide nioted that although “no single
test, ot-any special combination of tests, is absolutely determinative,” it provided-a list-of several
conditions that, if preseat, “in the absence of compelling persuasive factors of eonirary
implication [evidence] an intent warrgniing treatment of a tansaction for tax purposes as a
purchase and sale rather than as a lease or rental agreement,”

One of the conditions indicating a sale is that “[pJortions of the periodic payments e
made specifically applicable to an equily 1o be acquired by the lessee.” Rev. Rul. §5-540, citing
Trumarn Bowen v, Connmissioner, 127T.C, 446, acquigscencs, C.B. 19512, The Purchase
Agreement specifies that the Promissory Note represents payinent of the Purchase Price that
remains due after receipt of the Down Payment. Conversely, no part of the Rental Payment due
under the O&M Agreement is gpeeifically applicable to the Operator acquiring an equity interest
in-the Solar Lenscs sinee the parties do not anticipate the Operator ever acquiring such an equity
interest,

- Another and related condition indicating a sale is that “[sJome portion of the periodie
payments is specifically designated asiinterest or is otherwise readily recognizable as the
Cquwzﬂcm of interest.” Rev. Rul §5-540, citing Judson Millsv. Commissioner, 11 T.C, 25,
acquiescence, C.B. 1949-1, Asnoted above, the Purchase Agreement and Pr. mmssoryNote
specifically designate a portion of the Installment Payments as interest, but thcw 1810
corresponding specific designation of interest withitt the O&M Agrecinent, ‘Moreover, no
portion of the Rental Payments appear to be réadily recognizable as the t,gmva}em of interest,

A third condition indicating a salg is that “[the lessee will acguire title u’pon the paynment
“af a stated amount of ‘rentals’ which under the contract he s required to make.” Rev. Rul. 55-
540, citing Hervey v. Rhode Island Locomotive Works, 93 U.S. 664 (1870); Taftv.
‘Cmnm;ss:arwi 27-B.T.AB08; Traman Bowen v. Commissioner, 12 T.C. 446, acquiescence,
C.B. 1951-2, Under the terms of the Pirchase Agreement and the O&M Agroement, the Buyer
will receive mle to the Solar Lenses from Seller and not pass that title to the Operator underany
conditions. Therefore, the Buyer will hold fitle to the Solar Lenses throughout the term of both
agreements.

In general, courts look {o whether the benefits and burdens of ownership have passed to
the purported buyer/lessor when determining how to classify sale-leaseback transactions for tax

putposes. One impottant factor has been whsthcr the buyer-lessor trulyhad an ceonomic
investment that would be meaningfal if it abandoned the property. For example, in Frank Lyon

Tax Issuies Refuting to Purchase of Solas Lonses ;
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Co v, United States; 435 U8, 361 (1978), a key factor in the Supreme Court’s decision to uphold
a sale-leaseback wansaction was the substantial cconomic investment made by the buyer/lessor.
The buyer/lessor purchased a building for $7.64 million with a $500,000 down payment
(representing 6.5% of the prirchase price) and fook out'a mortgage for the remaining purchase
price, The buyer/lessor then leased the building back to the seller/lessee with the annual rent
exacily equal to the buyer/lessor's annual morlgage payments. The gelier/lessee had option's to
purchase the bmldmg at variows tinmes at & price cqual to the sum of the unpaid morigage p!us; the
buyerdlessor’s $500,000 plus 6% interest. The Supreme Conit’s decision to uphold the sale-
leaschack transaction was based in laroe measure the significanice of the buyer/lessor’s economic
investiaent, with the couil finding that the buyer/lessor’s financial position was substantially
affected due to the $500,000 investment and long-term debt and (he buyer/lessor was exposed to
real and substantial visk, Conversely, sule-leaseback transactions that have not been upheld by
the courts typically involve ininor down payments, nonrecourse financing and inflated sales
prices. See &g, Frankin Esiale v, Comprissioner, 64 T,CL 752 (1975), aff'd, 544 F.24 1045 (0th
Cir: 1976). Here, the Buyer will make a substantial cconomic investinent in the Solar Lenses,
For exainple, the Buyer’s down payment ig thirty percent (30%) of the Purchase Price, nearly
five lives a3 large as the down payment in Frank Lyon, and the Tinancing on.the semainder of
the Purchase Price is fully recoiirse,

Another important factor for the courts is the existence of repuré:ha&;e options af favarable
prices, which indicate that the sellor/lessee has not truly relinquished its intevest in the property.
See e p. Sowerby v Contmissioner, 47 T.C.M, 897 (1984). Here, neither the Sellernor {he
Operator will have an optioh to purchase the Solar Lenses at any price, let alone a favorable
price,

" Another importait factor for the cotrts has beeri the relative cash flaws, stch ag
situations where the reotal income stream is tatlored to mateh the debt payments without any
significant positive cash flow for the buyer/lessor, See e.g, Larsen v. Comiissioner, 89 T.C:
1229 (1987). Here, it is anficipated fhat the annual revenue siream (from the Rental Paginents)
will be substantially greater than the annual debt payments (the Installment Payments), which
means that the Buyer should have substantial positive cash flows,

Finally, the Purchase Agreeinent provides that all parties shall, for tax purposes, report
the transactions pravided for in the Purchase Agrecment and O&M Agrecicnt as asale of the
Solar Lenses to the Buyer followed by a thirty (30} year aper ating leasé of the %Im Lsnm, to
the Operator. Thus, the parties clearly intend for the transactions {0 constitule & sale of the lenses
£6 Buyer with the Buyer bearing the economic benelits und burdens ol ownarship of the Selar
Lenses, Given the substantial economis investment being made by the Buyer; the specific
designation of principal and interest payments by the Buyer to Scliler and ng such designation of
with respect to payments by the Operator to the Buyer, the fact that the Buyer will have title to
the Solar Lenses, the fact that neither the Séller nor the Operator will have an option to acquite
the Solar Lenses from the Buyer and the fact that the Buyer will recognize substantial positive
cash flow fram the Solar Lenses, we believe that the transactions should be treated as a sale of
the Solar Lenses to Buyer for tax purposes. Accmdmg}y, the Buyeér should be the person entitled
to.claim the energy credit and depreciation dedmtmns relating o the Solar Lenses;

“Tax [ssues Relating to Purchase of Saldr Longes
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i1, Energy Tax Credit

Code Section 38 provides as a credit against a taxpayer’s federal income faxegs an amount
equal to varfous eredits, including *the ihvestnient credit deteemined under section 46, Code
Section 46 delines the nvestinent credit as the sum of various credits, including “the. enerpy
eredit,” Code Section 48(a) provides that, subject to cerfain exceplions nol applicable 1o the
Solar Lenses, that “the energy credit for any laxable yeur 15 the energy percentage of the basig of
cach energy property placed it service during such taxable year”

A Energy Property

Code Sections. 48{&){"&) and- ﬁO(b) confain six (6) vequireiments that properly must satisfy
in arder to qualify as “energy property. ™ As summiarized below, the Solar Lenses satisty each of
these requirements,

t. Solar Encigy Propoerty

First, the property must consist of property described i Code Section 4“(&)(3)(1\)

Among the types of property described therein is "equipnient which tses solar energy to generate

Iecmmtv {0 heat or cool (or provide hot water for use in) a structure, of to provide solar process
heat; excepling property used o generate energy for the purposes of heating a swimming pool”
Code Section 48(a)(3)(AY(). Such solar eriergy property includes equipment and materials, a3
well ag parts related ta the function of that equipment, that use solar energy divectly to perform
ihese functions, pencrally throtigh the use of equipment such as collectors (to absorb sunlight and
cteate hot liquids or air), storage tanks (to store hot liquids), rockbeds (to store hot aif),
theremostats (to activate pumm or fans that circulaté the hot liquids or air) and heat exchangers
(to wtilize hot liquids or air to create hot air or water). See Treas, Reg: Section 1.48-9(d)(1).
“Solar energy property includes equipment that uses solar energy to generate eldetricity, aid
includes storage devices, power conditioning equipment, transfer equipnient, and parts related to

thie fimetions of thase items, which are part of the process involving the transformation of
“sunlight into ClebtUQﬁ}’ through the use of such devices as solav cells or other colleators so Tong
as such equipment is used up to (but not including) the state that transmits or uses cleetricity.
See¢ Treas, Reg. Scation 1.48-9(d)(3). Equipment that uses solar criergy beyond the distribution
stage is eligible only if specially adapted to use solar ener gy. See Treas--Reg. Scetion 1:48:

9(d)(5):

It is nol necessary for solar enéigy property to comprise a completely functionat solar
system inor der ta qualify for the energy credit. In C‘cmper v. Commissioner, 85 T.C. 84 (1987}
the Tax Court held that property within the meaning of Code Scetion 48(&)(’%)(/\){1) is any
cquipment that uses solar energy to generate clectricity, to hicat, cool, or provide hot water for
usé itt.a structure, of to provide solar process heat, and includes paits solely related to the
functioning of such equipment; the court found that an incomplete system made up of qualifying
parts, such as collectors, storage tanks, thermostats, heat exchangers, . eto. can qualify for the
credit

The Solar Lenses will be capable of using solar energy (o generale electricity and/ot solar
_provess heat once they have been jyl operly mstalis::d in a fower and otherwise incorporated into a

Iargcr solar cnergy system. As exphmed by the Tax Court in. Cooper v, Commissioner, 88 T.C.
84 (19&7), the fact that the Solar Lenses must be installed and incorporated -into a larger solar

Tax Tssues Relating (¢ Purchise of Salar Lenics ~
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energy system does not prevent them from qualifying as energy property. - Finally, it is our
understanding that the Solar Lenses will not be used for the purposes of heating a swimming
pool except to the extent that electricity generated by the bolm,meg 15 s0ld to an end-user who
uges such electricity to heat a swimming pool. Thevefore, the Solar Lenses are described in Code
Section 48(A)3WANL) and thereby satisly this {irst requivément (o being classified as energy
property, ~ :

% Acquisition and Oviginal Use

Second, the Properfy must either be {1) constructed, reconstructed or erected by the
laxpayer or (it} acquived by the taxpayer it the original use of such property commences with the
taxpayer,  Code Scotion 48(a)(3)(B). Treds: Reg Section 1.48-2(0)(6) provides that property 1§
deemed 10 be acquired whien reduced to physical possession of éontral, ” "Treas, Reg. Section
1 4R=2(0)(7) provides that original use nieans the first use ta which the propecty is pot, whether
or not such use corresponds to the use of such property by the taxpayer.

The Buyver will not constract, reconstruct or erect any of the Solar lenses itselfl
However, ‘the Buyer ‘will nequirve control of (he Solar Lenses pursuant o the ‘teims -of the
Purchase Agreement, - Therefore, the Buyer will have déquired all ol the Solar Lenses within the
meaning of Code Section 48(a)(3)(B) and Treas. Reg. | A49-2(b)(6). ‘As noted in the Faets, none
of the Solar Lenses will have been put Lo any use by any other person prior to their acquisition by
the Buycz‘ Therefore, the original use of the Solar Lenses will commence with the Buyer within
the meaning of Code Scction 48(a)(3)(B) and Treas, Reg. 1.49-2(b)(6). Accordingly, the Solar
Lenses satisfy this second requirement to being classified as energy propetty.

3 Qualify for Depreciation

Third, the property must gualify foy depreciation (or amortization in licu of depreciation).
Code Section 48(a)(3)(C). Treas. Reg, Seclion 1.48-1(b)(1) provides that property qualifies for
deprecation within the meaning of Code Section 48(a)(3) “if the property-1s of o character subject
{o the allowance for depreciation under section 167 and the basis {or cost) of the property is
recovered through o methad of depx -eciation; including, forexample, . . - methods of depreciation
whiclh measure the life of the pmpm ty in terms of years.”

As suminarized “in - greater detail in- Section HLA below, the Solar Lenses ate of a
character subject to allowance for depreciation under Codé Section 167 and the Buyer's basis in
the Solar Lenses will be recovered thtough a ‘method of deépreviation. = Therefore, the Selar
Lenges satisfy this third requirement to being classified as energy propexty.

4 ‘Saﬁsfy Performiance Standards

Fourth, the properly miust satisfy the performance stagdards, i ady, which the Service has
preseribed by regulation and are in clfeet at the time of the acquisition of the property. Code
Section 48(a)(3)(D). However, taxpayers nécd not wait for {ssuance of performance standards
before praceeding with the acquisition 6f the property ot the ¢laiming of the energy credile See
Information Release 21341 9’79~23 1R.B, 36,

To date the Service has not pubh%hcci any pcrf‘ormamg staudards (I i hat would apply to the

Solar Lenses. Because a Buyer nieed to wait until performance standards are issued, until such

Tux [ssues Relating to Purchase of Solar Lenses
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timic as the Service publishes performance-standards; the Solar Lenses will satisfy this Tourth
tequirement (o being classificd as-energy propecty.

5. No Claiming of Code Section 45 Credit

Fifth, taxpayer cannot bave claimed a renewable eledtricity production credit ander Code
Scetion 45 for the taxable yeav-or any prior taxable year with respect (o the prapecty.  Cade
Section 48(a)(3). Code Section 45 provides a credil to certain facilities that use renewablie
resources, such as solar chergy, to produce eleetricity, However, Code Section 45(d)(4) provides
that such a facility “shall not include any property described in section 48(a)(3) the basis of
“which is taken inta account by the taxpayer for purposes of determining the mu’g;' credit under
sechon 48.7 - Iy essence, the taxpayer has 1o chcyme hetween olaiming a fax eredi ¢ under Code
Section 48 (whish is based upon the basis of the property) or Code Scetion 45 (which is based
upon theamaunt of gledtricity sold)s

Mo person’ hag clalmed a oreslit under Code Scction 43 with respeet o the Solar Lenses.
So long as the Buyer does not attempt (o claim such a credil in the future, the Solar Lenses will
satisfy this fifth vequirement to heing classified as energy property.

6. No Disqualifying Use

Property does nol qtmhﬁf as energy property if itis used (i) predominantly outside ot the
United States, (i) predommanﬂy to furnish lodging or in connection with the furnishing of
lodginig, (i) by cerlain lax-exempt organizations; (iv) a governmental-entity or (v} a foreign
porson of enlity, Cade Section 50(b),

The Solar Lenses will all be installed in projects located within the United Siates;
therefore the Solar Lenses will not be predominantly outside of the United States. Given the
natore of the Solar Lenses, they are not capable of furnishing lodging within the meaning of
Code Section 50(b), therefore thew use will vot be predominantly to fuinish lodging of in
connection with the furnishing ot lodging, Neither the Buyer nor the Operatoris g tax-exempt
organization, goverimental entity or foreign person, Moreover, under the ferms of the O&M
Agreement the Operator is not permitted to sublet any of the Solar Lenses or assign any of its
rights or obligations under such agreementwithout the prior writien consent of the Buyer, so the
(}pmatm ganinot caise the Sokir Lenses. to bo used by & tax-exempt orpanization, governmertal
entity or foreign persen ov entity without the Buyer's consent, Therefore, so-long as the Solar:
Lenses are subject to the O&M Agreement, they will not be used by a tax-exempt or panization,
govermmental ‘entity.or foreign persan or entity without thb Buyer's prior tonsent, “Accordingly,
the Solar Lenses satisfy this sixth and final requirement to being classified as energy property:

B.  Energy Percentage

C,D«:Ie Sectian 4?(‘1){2)(/\){1}0!) provides that the enex;,y percentage is thirty percent
(’i&%) for vatious types of properties; including energy properties described in Code Section
48(a)(3)(A)i) for periods ending before Iamzaxy b 2017 and ‘ten percent (10%) for peviods
Beginning on January 1, 2017. As summatized in Section ILA.1 above, the Solar Lenses are
desertbed in Code Section 48 (d)(3)(A)(1) Therefore, 50 fong as the encrgy eredit is elaimed
before January 1, 2017, the energy percentage for the Salar Lenses will be thirty percent (30%).

Tax Issues Relating to Purchase of Solar Lenses
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If the eriergy credit Us claimed on or after Jannary 1,2017, then the coergy percentage will be ten
percent (10%).

<, Basis
1 hi Genersl

The basis of the Solar Lenses for purposes of the energy credit will initially be
lucumned in accordance with Code Sectian 1012(a), ‘which provides that basis of the Solar
Lenses is their cost, Because the Purchase Price for each Solar Lens will be Three Thousand
Five Hundred Dollars (53,5000, such amount will be the cost basis of cac Solar Lens for
purposes of Code Section 1012(a),

2. At-Risk Limitation

For purposes of caleulating the amount of the energy tax credit under Code Section 48(a),
the cost buasis mmount determined in aceordance with Code Section 1012 wust be rednced {o'the
extent required by the at-risk rules of Code Section 49. Code Section 49(a)(1)(A) provides that
in computing the investinent credit amount, the basis of property placed in service by a taxpayer
deseribed in Cade Section 465(a)(1) and used in an activity with respect to which any loss is
subject to limitation under Code Section 465 must be reduced by the gmount of vonqualified
noniecourse financing relating to such propetty as of the close of the fax year in which the
property is placed in sc:micc‘

Taxpayers du;mbcd in Code Section 465(a)(1) include individuals and subchapier €
corporations with respect to which the stack ownership requirement of Code Section 542(a)(2}
are igl. The stock ownership requirement of Code Secton 542(a)(2) is met if more than fifty
porcent (50%) of the corporation’s stack ts owned, directly or indiieetly, by notmore thag five
(5) individuals. Code Section 544 includes various atiribution rules for determining stock
ownership for purposes of Code Section 542{&1)(‘7) which, ameng other things, deem s
individual to hold all of the stock held by various members of the individual's family (including
brothers, siglers; spouse, ancestors and lineal descend'mh) and vatious carpmﬂtluug
partnerships, estatos and trusts. Tn teems of the type of activity xeqwrcmt‘:nt ifa corpotation
satisfies the ownership requirements of Code Section 542(a)(2), then essentialiy all of its
solivities ure activities with respect o which Tosses are subject to timitation under:Code Scation
465, Thus, whether a Buyer will be described in Code Section 465(a)(1) will depend upon the
Buyer’s owneiship structure, Tfa Buyer’s stock is widely held, then it will not be subject to the
at-risk Hniitdations of Codé Section 49; if'a Buyer’s stack is closely held (as defined in Code
Section 542(a)(2)), then the Buyer will he subject to Code Section 49,

However, even if a Buyver is described i Cade Section 542(a)(2) and therefore subject o
Code Section 49, the amount of its basis in the Solar Lenses will nat be reduced, Code Section
49(a}(1)(F) pravides that the at-risk rules of Code Section 49 do not apply to quahf;;d ¢rergy
propetty as such torm was defined for purposcs of Code Section 46(c)(8) as such wag in effect
priorts the enactmem of'the Revenue Reconeiliation Act of 1990 ("RRA-1990™) on November

- Tax Issues Belating to Purchase of Solar Lenses
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5, 1990, Qualified energy property is any property that satisfies each of the four (4) conditions
suminarized in the following sections,

a. - At-Risk Limitations Would Othierwise Apply

Figst, the properly must be energy property {0 which the at-iisk hmxmum ot the
investinent eredit would otherwise apply. Pre-1990 RRA Code Section 46(c) {8y As
‘deseéribed above, the atarisk liniftation riles generally apy )lyto properiy t that is'placed in service

by a taxpayer that is described in Code Section 465(a)(1) and is vsed in connection with an
activity with respect to which losses are subjpct to limitation under Code Scotion 463, Whether
the Solar Lenses are qualified energy propetty is only an issue if they would otherwise be subjeni
to the at-risk Hmitation, so the Solar Leascs will satisty this ﬁxs& requirement for being qualificd
chiergy property,

b. Energy Percentage Greater than Zero

Second, the enerigy percentage for the property must be mote than zero at the time it s
placed in service. Pre-1990 RRA Code Section 46(c)(8)(1)(i1) As rioted in Section 11.B, above,
the encegy-percentage for the Solar Lenses will be either thisty percent (30%) or ten pcmcnt
(10%). “Therefore, the Solar Lenses satisty this sceond requirenient for being qualified energy
property.

£ No More Than 75% Qualitied Nonrecourse Financing

Third, as of the close of the tax year in which the property is placed in service, ne more
than seventy-five percent (75%) of the basis of the property may be atiribulable fo nongualified
nontecourse financing.  Pre-1990 RRA Code Section 46{c)(BXF)({D. To be honguatified
nontecourse financing, (he financing must, among other things, be nonrecourse financing, Code
Section 49(&)(1){})‘)(1} Financihg is *nontecourse financing” if (i) the borrower/taxpayer is
protected against loss through guarantses, stop-loss agreements or olhier similar arangements or
(ily any amount borrowed froin a person who has an interest {ollier than as & creditor) in'the
activity in which the propérty is used or from a person related to such a person. Code Section
49(&)(})(D)(m) A persan hag an interest other than as a creditor only if the person has either a
x,aplial interest in the selivity or an inlerest in the net profits of the activity. Tweas, Reg. Section

1.465-8(b)(1). For this purpose, a capital interest means an interest in the assets of the activity
that is distributable to the owner of the eapital interest upon liquidation of ihe activit y. Treas.
Reg. Section 1,465-8(b)(2). :

The Buyer is not protected against loss thiough guarantees; stop-loss agreenients or
other similar arcangemenls — the Buyer is the only person-that is Hable with respect to the
Installment Payments, Thus, the Buyer is not protected against loss through guarantees, stop-
loss apreements or other stimilar arrangements within the meaning of such terms for purposes of
Treas. Reg. Seclion 1.465-8(b)(2).

Yot The rules sét forthin pre=1990 RRA Code Section 46(c)(8)F).included 4 filth condition that prectuded
exclusion from applying to all éoergy property.: Pre-1990 RRA Code Section 46{c)(8)(F WD, However, the repeal

"ol pre-1990 RRA Code Section 46(cYBYF) was secompanied by a nartowing of dligible energy property; with the
result that property that qualifies for the énefgy stedit nueessarily satisfics the it condition i all vvents: Fre-1990
WRA Coda Seetion 46(e) B} P

Tax Issues Relating lo Purchase of Solardenses
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Likewise, Seller, the person providing the financing for the Solar Lenses, will nof have an
interest other thanas a-creditor in the activity-in which the Solar Lenses will be used. Seterwill
not have a mpizal interest in such activity since 3t will not be entitled to receive any porton of
the Solar Lenses in the event the Buyer decides to liquidate the activity, Forexample, if the
Buyer decides to sell the Solar Lenses and liquidate, the Seller would not be eatitled to a portion
of the sale or liquidation proceeds except that Seller would be entitled to payment of the
remaining balance of the Purchase Price, which right is consistent with the interests of a creditor.
%m]atiy, Seller will not iave an interest in the het profits of the activity sinee the muounts that
it receives; both from Buyerin the formof Installment Payments and feom Operator in the form
of rental payments for the solar lowers, teceivers and other equipment, is not a function of the
net prafits, as.opposed to the gross receipts, from the activity, Therefore, the Tustalliment
Payments do not constitute cither nonrécourse financing or nonqualified nonrecourss financing
and the Solar Lenses satisfy this'third requirement for being qualified energy property.

d, Level Payment L.oan

Fourth, any nonqgualified nonrécourse financing in connection with thie property must
consist of a loan in which each installment is substantially equal, a portion of each fnstallment
miust be attributable to the repayment of principal, and that portion must be increased
commensurately with decresses-in the pottion of the payment aftribiitable lo tntevest, Pre-1990
RRA Code Section 46(¢)(S)GHAD. Beoause the Instailment Payments do nat constitute
nonqualified nonrecowse financing, there is no nonqualified nonvecourse financing with respact
io the Solar Tenses, Thercfore, the Solar Lenses $alisfy this fourth 1equm,mem for being
qualified energy property. Accordingly, Code Section 49 does nat require any reduction in the

“basis of the Solar Lenses as determined in accordance with Code Section 1012 mmpmtwe of
whether the Buyer is desaribed in Code Section 465(a)(1).

. Placed in Sevvice

Property is placed in service when it is “placed in & condition or siate of readiness and
availahility for a specifically assigned function,” Treas: Reg. Section 1:46- 3((1)(1)(11} However,
the Tax Court has held that for property purchased for lease to others to be placed in service, “it
is not necessary that the property actually be used duting the taxable vear in the laxpayer's
pzoﬁbmatwatgd venture. 1t is aufficient that the property beavailable foruse™ Waddell v,
Comnitssioner, 86 T.C, 848 (1986), citing Seary Oil Co.v. Commissioner, 359 F,2d 191, 198 (2d.
Cir. 1966) and Grow v, Commiissioner, 80 T.C. 314, 326-327 (1983). An impartant factor in the
cotirt’s decision in Waddell was the fact that the taxpayers executed distribution agreements
simultanecusly with the purchase, thereby showing that the equipment was actually available fog
fease at the time of purchase even though it was nol actually leased antil more than a year fater,

The Buyer will enter into the O&M Agrcement, which effectively leases the Solar Lenses
to the Opérator; simtltaneonsly with the execution of the Purchase Agreement, Thus, the Solar
Lenses will be available for use in the Buyer's leasing operations as sooh as they arc
manufactured and Buyer acquites thent, Therefore, given the holdings in Waddell and the cases
cited therein, the Solar Lenses will be considered to have been placed in service as scon as they
are acquired by thie Buyer even though they will not be installed and actually used by the
Operator o generale electricity or solar process heat until'some later date.

Tax Issues: Ralating to Purehase of Solar Lenses
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KM00285

KM00285




Case 2:15-cv-00828-DN-EJF Document 162-6 Filed 05/05/17 Page 13 of 49

[, Depréciation
Al in General

Code Seetion 167(a) permits taxpayers (o clain adepreciation deduction with respect to
certain types of property used ina rade o bugingss or held [or the produstion of income, Code
Section L68(a} provides that the depreciation dedudtian authorized by Code Section 167(u) for
any tangible personal properiy is determined by using (i) the applicuble depreciation method, (10
the applicable récovery period dnd (1) the applicabile convention.

Code Section 168(0)(1) provides that the applicable depreciation methad for propenty
generally is (he dovble declining balance method: . There are exceptions to this general rule tor
various types of properties Hsted i Code Section 168(h)(2) and (3), but the Solar Lenses would
oot full into any of the listed property types.  Therefore, unless the Buyer elécts otherwise, the
applicable depreciation method for the Solar Lenses will be the double deelining baldnse
method.

Code Scetion 168(c) provides that the applicable recovery period for - property is
determined by the recovery class of the pmnelty Code Section FG8(e)(B)(vi) provides that the
S-year recovery class includes property that is desciibed in Code Section AIS(a)(Ii)(A) Code
‘st,cuon 168(¢) provides that the apphcabiu recovery period for 5-yedr property is five (5) veais,

Therefore, the applicable recovery period for the Solar Lenses will be five (5).

Code Segtion EGR(d) ‘p‘mvides that the applicable convention for tangible- personal
propetty such s the Solar Lenses is. generally the halfzyear convention. However, the applicable
convention becomes the mid-quarter cotvention il the 8gglegate bases of depreciable property
placed in service duting the final three (3) months of the taxable year exeeed forty peicent (40%)
of ‘the aggrepate bases of all depreciable property placed in service during such taxable year,
T huciom, the apnltmbﬁe convention for the Solar Lenses will be either the half-year or the mid-
quarter convention,

Code Section 167{6) provides that the basis for depxeuanon putposes is the prc}pmy 3
ddluslcd basts determined in (lLLQTleIXCL with Code Seetion 1011 for purposes’ of det ermining the
E;,dlﬂ on the sale or other Aisposition of the propeity. Code Section 1011 provides thal such basis
is the basis as determined wnder Code Section 1012 and adjusted as provided in Section 1016
(and certain other provisions not apphcable fo the Solar Lenses). As noted above, Code Seetion
1012 provides that the basis of py operty i8 the cost of such property. Code Section 1016 provides
that the cost basis must be adjusted by certain amounts, {ncluding the adjustment required by
Code Section 50(c) for investment credil property. ‘Code Section 50(e) provides (hat {if an
investment oredit (including the encrgy credit) is claimed with respect (o a property, that the
basis of steh propeity. shall be reduced by.an amount equal to fifly perceat (50%) of the credit.

As noted above, the Buyer's cost basig in each Solar Leng vl be the Purchase Price of
Thtee Thousand Five Hundred Dollare (§3,500). Assuming the Buyer cliims the energy tax
credit prior o January [, 2017, stich that the energy credit would be equal to thirty (30%) of such
basis amount, the reduction to basis required by Code Section 50(¢) would be an ainounit equal to
fifteen percent (15%). Therefare, the basis of each Selar Lens would be reduced to Two
Thousand Nine Hundred Seventy-Five Dollats ($.2,97S} for purposes - 6f caleulating it
depreciation deductions under Cade: Seclion 168(a).

Tox lssties Relating td Purchase of Solar Lnses
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IV,  Limtations upon Use of Credits and Depreciation Deductions
A At-Risk Limitations

Code Section 465(a) provides that the losses {m this case; depreciation deductions in
excess of the Rental Payments) iof certain taxpayers fran cerfain activities ave onty allowed o
ihe exfent of the aggregate amount with respect to which the taxpayer is at risk with respect o
such activity. The taxpayers subject to Code Section 465(a) include a subchapter C corporation
that meets the ownership requirements of Code Section 542(a)(2), which aic summar lad above,

For purposes of ‘Section 465¢a), & laxpayer is considered to be at vigk Tor an activity ia
arount equal to the sum ol the amoum of money or propetty contiibuted to the aetivity and
cerlain amounts borfowed with respect to the activity, Code Scetion 465(b)(1). Taxpayers are
considered (o be at risk for bmmwcd amounts only it the taxpayer i§ personally lable for the
veépayment of such atounts or has pledged property {other than property.nsed in such activity} as
security for such borrowed amownts; provided that a taxpayer will not be considered to be at risk
with respect to borcowed amaounts to the extent such amourits are borrowed from a person wha
has an interest nthe aglivity (other than as a creditor) o from a person who is related to suchi a
person. Code Section 465(b)(2) and {(b).

tht her dn obl iga(ion constitutes debt for fax purposes ultimately depends upon whether
there was “a yemsmc intetition fo create a debi, with a reasonable expectation of repayment, and
did that intention comport with the economic reality of umtmg a debtor-creditor velationship.”
Jensen v, Commissioner, 208 124 226 - (10th Cir, 7QUO) (citing Dixie Dairies Corp. v

Commissioner, 74 T.C. 476, 494 (1980)).  Courts consider a variety of factors in making this

determination, mehuding (1) whether the promise fo repay was evidenced by a wrilten apreement;
(i) interest was charged, (fity a Tixed maturity date and/or a fixed schedule for repayments was
set forth in the instrument or by agreement, {iv) security or other collateral was given to ensure
repayment, (v) repayments wete made, {vi) the borfower was not insolvent at the time of the
advance and (vii) the partics othetwise acted consistently with sueh transfer being 4 loan, See
e g, Fisher v United States, 54 °0.C, 905 (1970} and Miller v: Comniissioner, T.C. Menio 1982+
629, Of course, not every factor is relevant in-every situation, and the weight assigned to each
factor varies from situation to siluation.” As noted by the Supréine Cowt, *[ilhere is no one
charactetistic . . . which can be said to be decisive ini the determination of whether the obligations
aré ., . debts” toz tax purposes.” John Kelley Co. v, Compissioner, 326 U.S, 521, 530 (1946).

It is.our understanding that the parlies genainely intend to create a debt in the form of the
Promissory Note and Buyer's obligation to make the Installment Payments and that the parties
interd for the Installment Payments to be made. Similarly, the economic relationship between
the Buyer and Seller appears tu compott with the economic reality of creating a debtor-creditor
relationship, For example, the Buyer and Seller have evidenced their intent for the Buyer to
make the Installment Payments in both the Purchase Agréeinent and fhe Proinissory Note: they
have ugreed that the Installment Payments will béar interest at the long-term applicable federal
rate; they have agreed upon a fixed schedule for repaymients; the Buyer's obligation to make the
Tustallinent Payments i3 secured by the Salar Lenses, which the Seller may xepcssess in the event
the Buyer fails to make the lostallment Paymentq when due; the Buyer ‘will mot be insolvent
vehen it enters into the Purchiase Agreement and is éxpected to have sufficient eash flow to make

the Installment Payments; and the partics have acted consistently with treating the Installment

“Pax Iszues felating to Purchase of Solac Lanses
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Payraents as a loan: Therefore, the Installment Payments appear (o be 4 bona fide debf for 1ax
PUrposes.

Aw discussed in Segtion ILC2e shove, the Buyer is personally liable for the Installment
Paymentsand such aimounts aré rot borrowed fromea person who hag an ivterestin (he adivity
(other than as a creditor) in which the Solar Lenses will be used or from a person-whao is related
to such a person. Therefore, the Buyer's amiount at risk with respect {o the Solar Lenses for
purposes of Code Section 465 shall be an‘amount cqudl to the aggregate Purchase Price for the
Solar Lenses.

B. Pussive Aetivity Limitations

Code Section 469(a) provides that certain losses (in this cass, depreciation dedustions in
excess of the Rental Payments) and credits associated with passive activitics of certain faxpayers
are only allowed to the extent of the taxpayer's income from p&bs!\'c activitivs. The tagpayers
subject to Code Section 469 include closely-held: stubchapter (& vorporations. Code Section
469(a)(2). IIowwm, Code Section 469(«,,)(2} provides that a closely held subchapter C
corporation” fhat I% aot a personal service carporation can offsel active income with passive
activily Tosses and eredits, Code Section 269A((1) defines a pc;aonal SEIVICE COrporAlion as &
corporalion the principal activity of wihiich is the performance of personal servicés and Such
gervices ure substaniially performed by emplayee-owners. Cade Section Z69A(b)(3) provides
that all related persons, within the meaning of Code Section 144(a)(3), are treated as a single
entity, - Code Section 144(a)(3) delings a related person as anyone desctibed in Code Sections
267, 707(b) or 1363(a) (except that 80% is substituted for 50% everywhere is appeary in Code
Seetion 1563(a)).

So long as o Buyer’s principal aclivity is something other than the performance of
personal services, the Buyer will be able ta use the credits and losses attributable to the Solar
Lenses to offsef active income fronyotheér sourées,

CIRCULAR 230 DMSCLOSURE

The analysis set forth in this memoranduin was not intended or written to be used, and it

cannot be used, by any taxpayer for thé purpose of avoiding United States faderal tax penaltics

‘that may ba imposed on the taxpayer. The analysis was written to support the promotion or

marketing of the transactions or matters addressed in this meinorandum. - Each taxpayer should

seekiadvice based upon the taxpayer's paticular ciréumstances from an indepetdent tax advisor.

The foregoing fanguage is-intended to-satisfy the requirements under the regulations in Section
10.35 of Circular 230.

Tax Issucs Relating to Purchase of Selar Lonses
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Exhibit A
Purchase Agreement

[See Attached]
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SOLAR LENSES PURCHASE AGHEEMENT

This ‘Suiax Lenses Purchase Agreement (the “Agreement”) is entered inio this.__ day of
(t e “Effective Date”), by and between SOL CO 1, LLC, a Utah fimited
liability cumpaxw y with offices at 4035 South 4000 West, Suite 150, Deseret, Utah 84624
(“Seller”), and LA whose
address is | (¢ "Buym”) Sellel and Buyel are referred to

BACKGROUND
WHEREAS, Seller owns solar lenses used for solar energy collection (each, a “*Solar

Lens™); and

WHEREAS, Seller desires to sell acertain number of such Solar Lenses to Buyer and
Buyer desires to purchase such Solar Lenses from Seller as specifically described below,

AGREEMENT

NOW, THERERFORE, in consideration of the mutual covenants, representations, and
warranties contained herein, for other good and valuable consideration, the teceipt and
sufficiency of which are her eby acknowledged, and intending to be legally bound, the parties
hereto agree as follows:

1. Solar Lenses Purchased. Seller hereby agrees to sell to Buyer and Buyer hetcby
agrees to purchase ( 1 solar lenses (the “Solar Lenses”).

, 2. Purchase Price. The purchase price for cach Solar Lens shall be Three Thousand
Five Hundred Dollars ($3,500) (the *Purchase Price™), for a total payment due from Buyer to
Seller of - Daollars (% ). The Purchase Price for
each of the Solar Lenses shall be paid as follows: -

a. Down Payment. Buyer shall pay Seller-an amount equal to One Thousand
Fifty Dollars ($1,050) for each Solar Lens (the “Down Payment™), for a tofal payment
due from Buyer to Seller of Dollars($ 1},
upon execution of this Agreement,

-b. Promissory Note. Buyer shall execute and deliver to Seller a promissory
note in form substantially similar to Exhibit A hereto (the “Promissory Note”) in an.
amoutit equal to the balatice of the Purchase Price due after payment of the Down
Payment, The Promissory Note shall provide for payments in thirty (30) substantially
equal annual installments (each an “Installment Payment™). The thirty (30) year period
during which payments shall be made under the Promissory Note shall be referred to
hevein as the “Financing Period.” The Installment Payments shall bear interest at a rate

‘equal to the long-term applicable federal rate as in effect as of the Effective Date, -The
first Installment Payment shall be due on the one (1) year anniversary of the Effective
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Date and each subsequent Installment Payment shall be due on each subseqient
anniversary of the Effective Date, ’

3. Failure to Pay, In the event that Buyer fails to pay any of the annual Installment
Payments or any pottion thereof when due, interest shall acenie on the overdue amount at the
Défault Rate set forth in the Promissory Note, wiitil such amount and any interest acerued thercon
hiave been paid in full, If Buyer fails to pay any annual Installaent Payment or any portion
thereof within thirty (30) days of receiving written notice from Seller of stich overdue amount,
Seller may iratediately, upon prior writien natice to Buyer, enter the Installation Site and
repossess the Solar Lenses, In such event, Seller shall be entitled to recaver its attorney fees,
court costs, collection costs, repossession fees and other expenses incuired in repossessing the
Solar Leuses, [n the event Buyer voluntarily relinguishes the Solar Lenses to Seller, and thereby
minimizes the expense to Seller in repossessing the Solar Lenses, Seller agrees rot to report
Buyer’s failure to pay to any credit reporting agencies. Buyer shall receive a credit against the
balance owed under the Installment Payments in an amount equal to the value of the Solar
Lenses as established by an independent, qualified appraiser in writing approved by Seller and
Buyer, The credit for the value of the Solar Lenses shall be given whether the Solar Lenses are
re-sold by Seller-or not,

4 Installation. Seller shall deliver the Solar Lens to one or more installation sites
selected by Seller and communicated to Buyer (the “[nstallation Site™). Seller or its agent shall
then install and startup the Solar Lenses at such Installation Site as soon as is commercially
reasonable (the date on which each Solar Lens s installed shall be its “Installation Date”),

5. Operating Site and Guidelines. Buyer shall enter into an Operation and
Maintenance Apreement in the form attached heveto as Exhibit B (the “*Operation and
Maintenance Agreement”) with an independent party (the “Operator™) to oversee the operation
and management of the Solar Lenses. The Parties agree that the Solar Lenses shall be used and
operated only in accordance with the “Safety and Operating Guidelines” which shall be written
and set forth by Seller and attached hereto as Exhibit C and incorporated herein by this reference
(the “Safety and Operating Guidelines™), which shall also be attached to and incorporated into
the Operation and Maintenance Agreement. Buyer hereby agrees to eause any suceessor to the

'Operator to likewise use and operate the Solar Lenses only in accordaince with the Safety and
Operating Guidelines.

6. Documentation for Potential Tax Benefits. Buyer and Seller acknowledge that
they each understand that the Solar Lenses may qualify for certain tax incentives and benefits
under the Internal Revenue Code of 1986 and other federal and state statutes, including but tot
limited to energy tax credits, Seller shall provide to Buyer all required documentation relating to
the Solar Lenses and the larger alternative encrgy systems into which they will be installed as
requested by Buyer for federal, state and local review of the Solar Lenses for potential tax
benefits, However, Buyer hereby expressly acknowledges that neither Seller nor any person or
entity affiliated with Seller has made representations to Buyer regarding potential tax henefits of
this Agreement and Buyert has relied enmcly on its own analysis of potential tax benefits, Buyer
agrees Lo obtain the evaluation and opinion of its own fax attorney or accountant as to any tax
matters relating to this Agreement and to the Solar Lenses. Seller does not guarantee any tax
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incentive or benefit to Buyer. Seller has not and shall not claim any energy tax credit with
respect to the Solar Lenses.  Buyer hereby waives any and all claims against Seller and its
employees, agents, officars, affiliates and representatives relating to Buyer's failure to receive
any anticipated tax benefit.

7 Representations and Warranties of Seller. To induce Buyer to enter into this
f‘\gtcement Seller, makes the following representations and warrantics to Buyer, cach of which
is true and correct as of the date hereof and which survive the cxeeuhon and delivery her e(}f

a. Organization and Authority. Selleris a linited liability company
duly organized, validly existing and in good standing under the laws of the State of Utaly,
and hasall requisite authority and power to enter into this Agreement. This Agresment is
the legal, valid and binding obligation of Seller enforceable in accordance with its terms,
The execution, delivery and performnance of this Agreement by Seller has been duly

uthon?cd by all necessary limnited liability company action.

b. No Conflicts. The exccution, delivery and performance by Seller
of this Agreement does not and will not (i) violate any provision of the organizational
documents of Seller, in gach case as amended to date, (n) constitute a violation of, or
conflict with or result in any breach of, acceleration of any obligation under, right of
termination tnder, or default ander, anyagreement or instrument to which Seller is a
party or by which Seller or the Solar Lenses is/ave bound, (iil) violate any judgment,
decree, order, statute, rule or regulation applicable to Seller or the Solar Lenses, (1v)
require Seller to obtain any approval, consent or waiver of, or to rake any filing with,
any person or entity (governmental or otherwise) that has not been obtained or made, or
(v) result in the creation ot imposition of any mortpage, pledge, security interest, charge,
lien, restriction and encumbrance of any kind (collectively, “Liens”) ou the Solar Lenses.

C. Title to and Condition of Solar Lenses, Seller is the lawful owner
of, has marketable title to, and has the full vight to sell, transfor and assign all of the Solar
Lenses. The Solar Lenses are frec and clear of all Liens, debts, leases (or subleases),
conditional sales agreements, title retention agreements, claims, or vestrictions against
transfer or assi gnm‘em, and there are no filings in any registry of deeds in any jurisdiction
or under the Uniform Commercial Code o similar statute in any jurisdiction showing
Seller as debtor which create or pérfect a Lien on the Solar Lenses,

8. Representations and: Watmnﬂes of Buyer. To induce Seller to enter into this
Agreement, Buyer makes the following representations and warranties to Seller, each of which is
true and correct as of the date hereof and which survive the execution and delivery hereof

a Organization and Authority, Buyerisa
duly organized, validly existing and in good standing under the laws of the State of
- and has all requisite authority and power to enter into this Agreement,
This Agreement is the legal, valid and binding obligation of Buyer, enforceable in
accordance with ifs terms. The execution, delivery and performance of this Agreement
by Buyer has been duly authorized by all necessary _ action.
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b No Confliets. - The exceution, defivery and performance by Buyer
of this Agreement does not and will not (i) violate any provision of the organizational
documents of Buyer, as amended 1o date, (it) constitute a violation of; or conflict with or
result in any breach of, acceleration of any obligation under, right of termination under,
or default under, any agreement or instrument to which Buyer is a party or by which it is
bound, (iii) violate any judgment, decres, order, statute; rule or regulation applicable to
Buyer, or (iv) require Buyer to obtain any approval, consent or waiver of, or to make any
filing with, any person or entity (governmental or otherwise) that has niot been obtained
or made,

9. Warranty. Seller hereby warrants, for the petiod from the date of the installation
(o (he end of the Financing Period (the “Wartanty Period”), that the Solar Lenses shall remain in
good operating condition. Seller shall initiate, within five (5) business days following the receipt
of written nofice that a Solar Lens is not operating praperly ot 18 not in good operating condition,
either directly or through the use of ane or more independent maintenance orrepair entities,
maintenance or repair of the malfunctioning or non-operaling components of the Solar Lens.
Seller shall complete such niaintenance or repair work within & reasonable time thereafter. Seller
shall be responsible for all material, equipment and labor costs incurred to complete such
mwaintenance and repair work. Seller shall not be responsible for or Hable for loss of revenue or
'other consequential damages sustained by Buyer due to the failure of the Solar Lenses to remain
in good operating condition. Seller’s obligations shall be limited to the maintenance and repair
obligations stated herein,

10, Seller’s Warranity Obligations. Seller hereby warrdnts, for the Warranty Period,
that each Solar Lens and each of the components thercof, will be free from defects in materials
and workmanship. Within five (5) business days following the receipt of written notice from
Buyer, Seller shall initiate reasonable efforts to ascertain repair ot replacement requirements; to
order replacement parts and equipment needed for repair, and to deploy qualified maintenance
personnel to repair the Solar Lenses. The cost of warrauty parts, replacement equipment and
labor shall be borne by Seller. Seller shall not be responsible for or liable for loss of revenue or
other consequential damages sustained by Buyer due to defects in materials or wotkmanship.
Seller’s oblipations with respect to this warranty shall be limited to the patts, equipmient
replacement, and repair obligations stated heréin.

11, No Additional Warrantics. Seller makes no representations or wartanties,
expressed or implied, including the implied warranty of merchantability and fitness, except as
expressly stated in this Agreement.

12, Warranty Limitations. In the event a Solar Lens becomes inoperable for any
reason, except as otherwise provided under the warranty during the Warranty Period, Seller shall
not be obligated to furnish a substitute Solar Lens or any component thereof. In any event, Seller
shall not be liahle for any special or consequential damages of any natute resulting from such
inoperability.

13, Waiver for Délays, Buyer hereby waives any and all claims against Seller for
delays, including but not limited to claims for damages due to delays in preparing plans; delays
i applying for or obtaihing approvals or permits; delays in the delivery, installation, or start-up
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of the Solar Lentes; or delays in performing warranty work, This waiver includes any and all
divect, indirect or consequential damages,

t4. - LIMITATION OF LIABILITY. NEITHER OF THE PARTIES SHALL HAVE
LIABILITY TOR INCIDENTAL, CONSEQUENTIAL, SPECIAL, INDIRECT OR
EXEMPLARY DAMAGES TO THE OTHER ARISING OUT OF THIS AGREEMENT OR
THE TRANSACTIONS, EVENTS OR OCCURRENCES RELATED THERETO AND EACH
HEREBY WAIVES ANY AND ALL SUCH CLAIMS FOR INCIDENTAL;
CONSEQUENTIAL, SPECIAL, INDIRECT OR EXAMPLARY DAMAGES AGAINST THE
OTHER.

15, Dispute Rnsohﬁmn Ifany claim, dispute or cantroversy arises betweon the
Parties with respect to the Agreement (a “Dispute”) that cannot be resolved by the Parties, then
such Dispute shall be résolved by binding arbitration pursuant to the Commercial Arbitration
Rules of the American Arbitéation Association. The arbitration shall be the sole and exclusive
forum for resolution of such Dispute, and the award rendered shall be final and binding,
Judgment on the award rendered may be entered in any cowt having jurisdiction thereof, The
arbitration shall be conducted in English and shall be held in Salt Lake City, Utah. Any award of
the arbitrator(s) (i) shall be in writing, (1) shall state the reasons upon which such award is based
and (iii) may include an award of costs, including reasonable attorneys’ fees and disbursements.
The arbitrators shall have no autharity to award consequential damages or punitive damages or
any ather damages not measured by the prevailing Party’s actual dircct damages, and the
arbitrators may not, in any event, make any ruling, finding or award that does not conform to the
term and conditions of this Agreement, Any Party may make an application to the arbitrators
seeking injunctive reliel to maintain the status quo until such time ag the arbitration awaid is
rendered or the dispute, controversy ot claim is otherwise resolved. Any Party may also apply to
any court having jurisdiction and seek injunctive relief in order to maintain the status quo until
such tiroe as the arbitration award is rendered or the dispute, controversy or ¢laim is otherwise
resolved. In the course of resolving Disputes, to the extent practicable, the Partics shall continue
to perform the tetims and conditions of this Agreement that are not in dispute,

16, Governing Law, This Agreement shall be construed in accordance with the laws
of the State of Utah, without regard to its conflicts of law principles.

17, Notices.  All notices, requests, demands, and other communications required
under this Agreement shall be in writing, in English, and shall be deemed to have been duly
given if delivered (i) personally, (i) by facsimile transmission with written confirmation of
receipt, (1ii) by overnight delivery with a reputable national overnight delivery service, or (iv) by
mail or by ceitified mail, return receipt requested, and postage prepaxd If any notice is mailed, it

shall be deemed given five business days after the date such notice is deposited in the United
States mail.- Any notice given shall be degmed given upon the actual date ofsuch delivery. If
notice is given fo a party, it shall be given at the address for such party set forth below, It shall -
be the responsibility of the Parties to notify the other Party in writing of any name or address
changes.

If to Seller:
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SOLCO I, LLC

4035 South 4000 West, Suite 150
Deseret, UT 840624

Attr: Neldon dohnsor

1o Buven

Attin;

18, Entre Agreement. This Agreement sets forth the entire agreement and
understanding of the Parties related to the subject matter hereof.

19, Severahility, The in\latidity of any provision hereol shall not atfect the validity,
force or effect of the remaining provisions hereof.

20, Amendment. This Agreement may be amended, modified, superseded, rescinded,
or ¢canceled only by 4 written instrument executed by the Parties.

21, Waivers. The failare of any Party to this Agreement at any time or times to
require performance of any provision under this Agtecment shall in no manner affect the right at
a later time to enforce the same performance. A waiver by any Party to this Agreement of any
such condition or breach of any term, covenant, representation, or wartanty contained in this
Agreement, in-any one or more itistances, shall neither be consteued as a further or continuing
waiver of any such condition or breach nor a waiver of any other condition or breach of any
ather termy, covenant, representation, or wartanty contained in this Agreement,

22. . Assignment. Neither Party may assign this Agreement without the prior written
cousent of the other Party and the assipnee to whom an approved assignment has been made.

23.  Headings. Section headings of this Agreement have been inserted for
convenience of reference only and shall in no way restrict ov otherwise modify any of the terms
orprovisions of this Agreement,

24,  Counterparts, This Agreement may be executed in one or more coutterparts, each
of which when executed shall be deemed to be an original, and such counterparts shall together
constitute onc and the same instrament. Each counterpatt may bé delivered by facsimile
transmission or e-mail (as a :pdf, tfor similat un- editable attachment), which transmission ghall
be deemed delivery of an originally exeeuted counterpart hereof,

25.  Binding Agreement; This Agreement shall be binding upon the successors and
assigns of each of the parties
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26.  Breach of Agreement. In the event ol the breach of tlus Agreement by either
Party, the injured Party shall be entitled to recover its costs, attorney fees, arbitralion costs and
arbitration fees incurred in enforeing the agreement and in pursuing appropriate remedies.

27, Potential Tax Benefity Responsibility of Buyer, Seller and Buyer acknowledge
that they each understand that the Solar Lenses may qualify for certain tax incentives and
benefits under the Internal Revenue Code of 1986 and other federal or state statuies. Buyer
agrees to obtain the evaluation and opinion of its own tax atlorney ot accountant as to any tax
matters relating to this Agreement and to the Solar Lenses. Seller does not guarantée gny tax

incentive or bevefit fo Buyer. Seller hereby transfers to Buyer any and all energy tax credits, if

any, related to the Solar Lenses, Seller shall not claim any such enerpy tax ¢redits, Seller and
Buyer agree to the respective initial values of the components of the Solar Lenses:

28, Tax Reporting. The Parties hereby agree that for tax purposes they and each of
their affiliates shall report the transactions contémplated by this Agreement and the Operation
and Maintenatice Agreement as a sale of the Solar Lenscs to Buyer and a thirty (30) year
aperating ledse of the Solar Lenses to the Operdtor.

IN WITNESS WHEREOF, the Partics hereto have caused this Solar Lenses Purchase
Agreeiment to be duly excenled on the day and year first-above written.

BUYER

24

(Signature)
Title:

Date:

SOLCO

SOLCOT, LLC
a Utah limited liability company

(Signature)
Title: MANAGER

Date;

[ For Tnternal Use Only: 1
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Exhibit A

Promigsory Mote

[See Attached]
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Exhibit B
Crperution sad Maintenanoe Agreemont

{See Attached]

KMO00299

KMO00299




Case 2:15-cv-00828-DN-EJF Document 162-6 Filed 05/05/17 Page 27 of 49

Exhibit C
Safely and Operating Guidelives

| See Attached]
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Exhibit B
Promissory Note

[See Altached]
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SECUREE? PROMISSORY NOTE

$. ‘ (LS. Salt Lake City, Utah
L 20

FOR VALUE RECEIVED, sa. =
(“Borrower) promises to pay, in lawful money of the United States of America,; to the order of
SOLCO 1, LLC, a Utah limited liability company (“Lender™), al such place as Lender may
designate in writing from time to time, the principal sum of
DOLLARS (U.S) (5. ), plus interest on the unpaid principal balance as
described in Section 2 below.

e Term and Repayment. Theterm of this Note shall commence on date hereof (the
“Effective Date”) and shall mature on the date that is thirty (30) years from the Effective Date
(the “Maturity Date™). Repayment of this Note shall be made as follows:

a. Borrower shall make thirty (30) substantially equal annual payments
consisting of principal and interest on each anniversary of the Effective Date (unless it
falls on a weekend or holiday in which case the payment shall be due on the next business
day) in an amount not less than , Dollars (8. )
until the unpaid principal balance and all acceued interest thereon has been paid in full;

b. As soon as commereially reasonable following the exccution of this Note, the
partics shall establish a system of electronic payment transfer so that payments from
Borrower to Leader are made electronically;

¢, Any uapaid principal or accrued interest that has not been paid as of the
Maturity Date shall be paid by Borrower lo Lender on'the Maturity Date.

2, Interest. This Note shall bear interest at a rate equal to - percent
3 Sectirity. This Note is secured by the Salar Lenses (as such term is defined in the

Solar Lenses Purchase Agreement of even date herewith between Borrower and Lender (the
HPurchase Agreement”}).

4, Application of Payments. Unless otherwise agreed to in wunng, or otherwxsc
required by applicable law, payments will be apphcd first, to costs of collection incurred after an
Event of Default; including reasonable attorney’s fees; second, to payments made by Lender
after an BEvent of Default to preserve any collateral securing this Note; third, to any accrued
interest; if any, and fourth, to the principal. - All ‘payments due hereunder shall be ‘made (i)
without deduction of any present and future taxes, levies, imposts, deductions, charges or
withholdings, all of which amounts shall be paid by the Borrower, and (ii) without any other sct
off,

KM00302

KMO00302




Case 2:15-cv-00828-DN-EJF Document 162-6 Filed 05/05/17 Page 30 of 49

5 Prepaviment. This Note may be prepaid in whole or in part without penally at any
time as long as any decrued bul unpaid interest is fully paid with the principal.

6. Late Payments. There shall be a late fee equal to ten percent (10%) imposed upon
any payment th that 15 not made within ten {10) days of its initial due date; provided, however, that
after there have been three (3) late payments the late fee s m}l be imposed without such ten (10)
day grace period.

7. I}e‘fagﬂ;t,

4. BEvents of szﬁ"xult The occurtence of any ane or more of the following
shall be an “Event of Default” under ztux Note:

{1 The failure to make any payment of principal, interest or other
sums due under this Note or the Purchase Agreement or any other document ov instrument
executed in connection with this Note when due; ov

(i), = The failure by Borrower to perform any of the monetary or
nontnonetary provisions of the Purchase Agrecment (subject to any cure period expressly set
forth thetecin),

b, Remedies. Upon the occurrence of an Bvent of Default, and after any
applicable notice period, at the option of the Lender, the entire principal amount of this Note
together with all acerued interest thercon, if any, without demand or notice, shall immediately
become due and payable. Upon the oceurrence of an Bvent of Default (and so long as such
Event of Default shall continue), the entire principal amount of this Note, together with all
accrued ‘fnterest thereon, if any, all othor amounts due, and any judgtmnt for the principal,
interest; it any, and other amounts shall bear interest at the Default Rate (as defined below). No
delay or oiission on-the part of the Lender in exercising any right under this Note shall operate
as a waiver of such right.

. Default Rate, I pavments of interest, fecs or principal under this Note
shall remain overdue and unpaid after the expiration of any applicable payment periad, Lender
shall be entitled to damages for the detriment caused thereby, and interest shall thereafter accrae
on the principal amount at the rate of rate of one and one-half pereent (1.5%) per month, or the
maximum rate permitted by applicable law, whichever is less (the “Default Rate™) until such
amounts are paid. On the oceurrence of an Event of Default (inclusive of any eure periods with
respect theréto), Lender shall be entitled to demand as damages interest at the Default Rate until
the Event of Default is cured, Borrower recognizes that its default in making payments when
due as pravided herein, or otherwise causing an Event of Default to oceur hereunider, will require
Lender to incur additional expense in servicing the Loan and loss to Lender of the use of the
money due and that damages caused thereby ‘would be extremely difficult and impractical to
ascertain,  Borrower apress that the acerual of interest at the Default Rate is a reasonable
estimate of the damage fo Lender in the event of late payment and that the accrual of interest at
the Default Rate following any other default is a reasonable estimate of the damage to Lender in
the event of such other default, Nothing in this paragraph shall be construed as an obligation on
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the part of Lender to accept; at any time, loss than the full amoeunt then due hereunder, or as a
waiver or limitation of Lender's right to compel prampt performance.

4, Collection Expenses. After an Event of Default, Borrower shall reimburse Lender
within ten (10) days of written demand for all reasonabile legal fees and other costs and expenges
inewrred i collecting or enforcing this Note and protecting or realizing upon any collateral.
Without limitation, such shall include fees, costs and expenses incurred with or without suit and
i any appeal, proceeding, bankruptey action, state receivership, or in any post-judgment
collection proceedings.

10, Governing Las, This Note shall be construed, enforeed and othierwise governed
by the laws of the State of Utah.

11, Binding Effect. This Note shall bind the successors and assigns of Borrower and
all endorsers hereto and shall inure to the benefit of Lender, and Lender's successors and assigns,
This Note may not be modified except by written agreement signed by both Lender and
Borrower,

12, Time. Time is of the essence with respect (o each and every term and provision
of this Note.

IN'WITNESS WHEREOF, Borrower has executed this Promissory Nate on the date first
above written,

BORROWER
By:
Its: -
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Exhibit €
O&M Agreement

[See Attached]
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OPERATION AND MAINTENANCE AGREEMENT

This Operation and Maitenance Agreement (the “Agrcement”) is entered into this
dayaf .20 (the “Bffective Date™) by and between LTB, LLC (the “Operator’ } a
Nevada limited liability company with principal offices at 3838 Raymert Drive, Suite #10, Las
Vegas, Nevada 89121, and , 4
whose address is (the “QWner”)( Operator and Owrer are
referred to individually herein as a “Party” and collectively as the *Parties.”

WHEREAS, pursuant to that certain Salar Lenses Purchase Agreement dated as of the
date hereot (the “Purchase Agreement”) between Owner and SOLCO I, LLC (“Solet™), & copy
ofwhich is altached hiereto as Exhibit A and incorporated herein by this veference, Owner
purchased from Soleo certain solar lenses (the “Solar Lenses™) which are more particularly
described in the Purchase Agreement and which will be installed at a power plant and/or other
facilities hereafter associated therewith (collectively, the “Project™) at the location(s) designated
in the Purchase Agreement (the “Installation Site™);

WHEREBAS, the Owner desires to contract with the Operator for Operator to provide
operation and maintenance services in respect of the Solar Lenses;

WHEREAS, the Operator, at the Operator’s sole disoretion, may also be operating and
maintaining solar thermal encrgy cquipnient other than the Solar Lenses at the Installation Site;
and

WHEREAS, the Operator is willing to provide such services on the terms and conditions
set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants, réepresentations, and
wartaiities contained herein, for other good and valuable cansideration, the receipt and
sufficiency of which are hezeby acknowledged, and intending to be ugally hound, the parties
hereto agree as follows:

ARTICLE |
DEFINITIONS

1.1 Definitions, Various terms are defined within the text of this Agreement. When
stich definition is intended, the term shall be capitalized.

ARTICLE 2
{}PLRAT()R SCOPE OF WORK

2.1 Appointiment. T‘he Owner appoints ﬂw Operator and the Opcrator accepts the
appointment to perform Routine O&M Services, Additional Services and Transition Services (as

such terms are defined in the Operating and Safety Guidelines (the “Guidelines™) provided by
Soleo to Operator, a copy of which is attached hereto as Exhibit B and incorporated herein by
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this reference) subject to and in accordance with the provisions of this Agreement (collectively,
the “Work™).

2.2 Bffective Date, With respect to each of the Solar Lenses; the Operator shatl begin
performing the Work on the date such Solar Lens is installed at the Installation Site (the
“Effective Date™y and shall cantinue to perform the Work with respect to such Solar Lens
throughout the term of this Agreement.

23 Operation and Maintenanee Services, The Operator will perform the Work in
accordance with the standard of a reasonable and prudent operator in the state wherein the
Installation Site is located and in compliance with the Guidelines, except to the extent that a
reasonable and prudent operator would be unable, or would be hindered inits ubility, to perform
such obligations. Operator and Owner agree that Solco may modify or amend the Guidelines
from time 1o time in the sole discretion of Selco. In the event Solco provides Operator and/or
Owner with modified or amended Guidelines, such amended or modified Guidelines shall be
abtomatically altached hereto as a new Exhibit B, Operator and Owner Hereby agree to be bound
by the terms of such modified or amended Guidelines without the need of otherwise amending
this Agreement,

2.4 Qperation and Maintenance Costs. Except as set forth in Section 2,5 belowy with
respect to Solco’s warranty obligations, Operator shall be solely tesponsible for the angoing
operation and mainitenance of the Solar Lenses and for all costs incarred in operating and
maintaining the Solar Lenses, mneluding, but not limited to, all fuel expenses.

2.5 Duamage and Repairs. Operator shall be responsible for the repairof any damage
to the Solar Lenses during the term of this Agreement 5o as fo keep the Solar Lenses in good
operating condition, ordinary wear and tear excepted. Operator shall repair or cause the Solar
Lenses to be repaired promptly after the damage occurs, or, alternatively, shall be responsible for
the actual cost of repair or replacement of the damaged Solar Lenses incurred by Owner. In the
event that a Salar Lens i3 not operating properly and that such failure is covered by a warranty
under the Purchase Agreement, Operator shall be responsible for ensuring that Solco fulfills its
warcanty obligations. Operator agrees to allow Solco or Solco’s agents aceess to the Installation
Site to take any actions necessary for Solco to fulfill its warranty obligations. Operators may
from time fo time add parts or accessories fo any Solar Lens provided that such addition does ot
violate the Guidelines or otherwise impair the value or utility of the Solar Lens.- Any patts or
accessories will become part of the Solar Lens and will be the property of Owner, Any parts or
accessories removed by Operator from a Solar Lens shall be replaced with compatible parts or
accessories in better condition than the part or accessory so removed.

2,6  Destroyed or Stolen Solar Lenses. In the event any Solar Lens is destmycd
stolen or damaged to such extent that Operator: finds it undesirable or impossible to continue its
use, Operator shall promptly replace such Solar Lens at its own cost,

2.7  Appointment of Operator Liaison. The Operator may appoint a representative
who will represent the Operator under this Agreement and be responsible for receiving approvals

KMO00307

KMO00307




Case 2:15-cv-00828-DN-EJF Document 162-6 Filed 05/05/17 Page 35 of 49

ot instructions fram thie Owner that may be required from time to time. The Owner shall be
entitled to rely an the actions of such representative for the purposcs of this Agreement,

2.8 Governmental Approvals, The Operator shall apply for and use reasonable efforts
to obtain and maintain all governmental approvals thal are required to be in the Operator’s name
and that are necessary for the Operator to perform its obligations under this Agreement. The
Operator shall assist the Owner, to the extent reasonably necessary, in obtaining governmental
approvals that the Owner is required to obtain pursuant to Article 3,

2.9 Wark Force. The Operator is responsible for hiving, employing, waining and
managing, and additionally, in respect of employees employed by affiliates of the Operator,
overseeing the work force necessary (o operate, maintain and repair the Project, including but not
limited to the Solar Lenses, in accordance with this Agreement.

2,10 Access. The Operator shall at all times provide access to the areas of the Project
where the Solar Lenses are located to Owner and its designated representatives, provided that
such aceess does not unreasonably interrupt or interfere with the performance of the Work or the
safe operation of the Project and is at the sole risk and expense of the Owner,

2.11  Legdl Requircnients. The Operator shall comply inall material respects with all
applice ble laws and regulations in the performance of the Work, including but not limited to the
standards published by the Occupational Safety and Health Admlmstmtion (the *OSHA
Standards™). Operator shall not be obligated to perform the Work in a manner that does not meet
the OSHA Standards or that would violate any applicable law, including but not limited tothe
OSHA Standards, ‘

2,12 Taxes, ete. The Operator shall comply with and pay all property taxes, sales taxes,
use taxes, excise taxes, personal property taxes, assessments, ad valorem taxes, stamip and’
documentary laxes, and all other governimental charges, foes, fines or pﬁtmmes whatsoever,
whethier payable by Opeérdtor or Owner or others, on or relating to the purchase and/or use of the
Solar Lenses, other than federal or state income and franchise taxes of the Owner or its members,
Owner will cooperate with Operator and furnish Operator with any information available to
Owanet in connection with Operator's obligations under this Section 2,12,

2,13 No Bucumbrances. Operator shall not ditectly or indirectly ¢reate, incur, assume,
or suffer to exist any mortgage, security interest, pledge, lien, charge, encumbrance, or claim on
or with respect to the Solar Lenses, title thereto, or any interest therein (cach, a “Lien™) (and
Operator will promptly, at its bwn expense, take such action as may be necessary to duly
discharge any such Lien) except (a) the respective rights of Operator and Owner as herein
provided, (b) Liens which result from claims against Owner (other than Liens which result from
failure of Operator to perform zmy of Operator’s obligations hereunder), (¢) Licns for taxes either
not yet due or being contested in good faith by dppl opriate proceedings and (d).inchoate
materialmen’s, mechanic’s, workmen'’s, repairmen’s, employee’s, or other like liens arising in
the ordinary course of busmc,ss and not de}mqumt.
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214 No Sublease. The Operator may nol enter into a sublease or subcontract of its
rights and obligations hereunder without the prior written consent of the Owner,

ARTICLE 3
OWNER SCOPE OF RESPONSIBILITIES

3.1 Delivery of the Solar Lenses, Once this Agreemient becomes effective, the Qwner
shall direct Soleo to deliver the Solar Lenses to the Installation Site as directed by Operator and
grant Operator and its designated and identified affiliates, employees, agents aod representatives,
access to the Installation Site dnd the Solar Lenses, as ave necessary or desirable for the Operator

to carry out the Worlcand to comply with the Operator’s obligations hereunder,

3.2 Appointment of Owner Liaison. The Owner shall appoint a liaison (o represent
the Owner under this Agreement and be responsible for giving any approvals or instructions to
the Operator that may be required from time (o time, The Operator shall be entitled 1o rely on the
approvals ot instruclions of such raprescntative.

33 Governmental Approvals. The Owner shall apply for and use roasonable offorts to
abtain and maintain all governmental approvals that are required to be in the Owner’s name and
that are necessary for the Owner to perform its obligations under this Agreement. The Owner
shall assist the Operator; to the extent reasonably necessary, in obtaining governmental approvals

that the Operator is xfzquued to obtain pursuant to Atticle 2,

3.4 Compliance with Applicable Laws. The Owner shall comply in all material
respects with all applicable laws and regulations in connection with the performance of this
Agreement.

3.5 Performance of Operator’s Obligations by Owner. In the event that Operator
shall fail to perform any of its obligations under this Agreement in a timely manner, Owner may,
at its option, immediately or at any time thercafter perform the same or obtain performance of
the same for the account of Operator without thereby waiving such defauli, and any amount paid
for expenses or lability incutred by Owner in such perforinanice, together with interest thercon at
a rate of one and one-half percent (1.5%) per month, or the maximum rate permitted by
applicable law, whichever is less, shall be payable by Operator upon demand as additional rent
for the Solar Lenses.

ARTICLE 4
COMPENSATION AND PAYMENT

4.1 SQI(M Lenses Production. Operator shall be responsible for collecting all income
generated from the operation of the Solar Lenses, including but not limited to any revenue
generated from the use or sale of thermal energy orelectric power generated using the Solar
Lenses (the “Gross Revenue™). In consideration for the performance by Operator of the Work,
the Operator shall be entitled to retain an amount equal to the Gross Revenue minus the Rental
Payment (as such term is defined in Seetion 4.2 below).
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4.2 Rental Payment. Once a Solar Lens has been installed (cach, an “Installed Lens™),
then an annual rental payment will be due and owing from Operator to Owner in the amount of
Dollars (5 ) per lnstalled Lens (the “Rental
Payment™), ’ The first Rental Payment shall be due on the one (1yyear .mmvmsmy of the
Effective Date and each subsequent Rental Payment shall be dug on each subsequent one (1)
year anniversary of the Effective Date. The Operator shall send Owner the Rental Payment by
check or wire transfer (0 an aceount specified by Owner. All Payments shall be in dollars unless
otherwise agreed.

4.3 Late Payments. In the event Operator fails to pay when duc any part of the Rental
Payment, Operator shall pay to Owner all expenses necessarily ineurved by Owner, including
reasonable attorney’s fees, mnewried by reason by, Opud(m s failure. In addition, laté paymients
under this Agr eement shall bear mtel est at a rate caleulated from dayto day on the basis of'a 360
day year equal to one and one-half percent (J.5%) per month, or the maximum rate permitted by
applicable law, whichever is less, The payment of interest shall not excuse or cure any lale
payment hereunder. The Operator hereby agrees that it will not make payments of any amount to
any person or entity other than Owner so long as Operator is late in making any Rental Payment
due to Owner. ‘

4.4 Lease of Stritctural Components, Operator will provide structures- that hold the
Solar Lenses and receivers to collect the energy from the Solar Lenses, The Operator has agreed
1o lease space on the structares to the Owner, at one dollar (51.00) per year per Installed Lens for
ninety-nine (99) years or until the Owner dmows to move the Solar Lenses to another location,
which amount the Operator shall net from each annual Rental Payment.

ARTICLE 5
INDEMNIFICATION

541 Scope of Indemnification; .

(a) Subjwt to the limitation of liability under Article 9, the Owner shall indemnify,
defend and hold harmless the Operator, its affiliates and their respective directors, officers,
employees and agents (‘Operator Indemnified Persons' ) from and against any lﬂb;hty, loss,
damage, claim, cost, charge or expense of any kind or nature, including reasonable attormeys’
fees, expenses and otheér costs of litigation (collectively, “Damages™ incurred by any Opérator
Indemnified Person in connection with (i) injury to or death of any person or damage to property
(including the Solar Lens, the Project and any facilities related to the Solar Lens or the Project)
and (i1} any claims by third parties, in each case, as a result of or otherwise relating to (A) the
breach by the Owner of any of its obhgatmm under this Agreement or (B) the gross negligence -
or willful misconduct of the Owner, its affiliates and its and their respective direetors, officers,

“employees and agents; provided that the Owner shall not be liable to indemnify any such
Operator Indemnified Person for any Damages to the extent that such Damages are to be
indemiified by the Qperator pursuant to Section 5. 1({b), are the result of the gross negligence or
willful misconduct of the Operator or, in respect of any such Operator Indemnified Person, stich
Operator Indemnified Person, or the bredch by the Operators of any of its obligations unden this
Agigement,
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(b)  Subject to the limitation of liability under Article 9, the Operator shall indemnify,
defend and hold harmless the Owner, its affiliates and its and their respective directors, officers,
employees and agents ("Qwner Indemnified Persons™) from and against any Damages incurred
by any Owner Indemnified Person in connection with (i) injury to or death of any person or
damage to property (including the Solar Lens, the Project-and any facilities related to the Solar
Leus or the Project) and (if) any claims by third parties, in cach case, as a resultof (A) the breach
by the Operator of any of its obligations under this Agreement or (B) the gross negligence or
willful misconduct of the Operator, its Alfiliates and its and their respective divectors, officers,
employees and agents; provided that the Operator shall not be liable to indemnify any such
Owner Indemnified Person for any Damages to the extent such Damages are (o be indemnified
by the Owiler pursuant to Section 5.1(a), are the result of the gross negligence or willful
misconduct of the Owner o, in respect of any such Owner Indemnified Person, such Owner
Indemnified Person, or the breach by the Owner of any of its abligations under this Agreement,

5.2 Limitation of Liability. The limitation-of liability under-Atticle 9 shallnot apply.
to or niclude the amount of insurance proceeds received by the Operator under insurance
obfained in accordance with this Agrecment.

5.3 No Effect on Insurérs. The provisions of this Article S will not be constiued to
relieve any insuter of its obligations to pay any insurance claims in gccordance with the
pravisions of any valid insuranee palicy.

5.4 Survival. The Partics’ obligations under this Atticle 5 survive any termination of
this Agreament,

ARTICLE 6
OWNERSHIP; RISK OF LOSS AND INSURANCE

6.1 Owneiship of Solar Lenses. Title to each Solar Lens shall remain in Owner during
the term of this Agreement. The Solar Lenises shall at all times be and resiiain petsonal property
of the Owner regardless of how the Solar Lenses may be affixed to any real property as patt of a
Project. ‘Owner shall be permitted fo display notice of its ownership of the Solar Lenses by
affixing to cach Solar Lens an identifying stencil or plate or any other indicia of ownership.
Operator agrees to keep the Solar Lenses at the Installation Stte. Operator shall not remove the
Solar Lenses from the Installation Site without the prior written consent of Owner. In addition to
anty other rights Owner may have with respect to Solar Lenses (including; but not limited to
rights granted olsewhere in this Agreement orby statute), in order to secure the payment of the
Rental Payment and any other sums due or 1o become due from Operator to Owner hereunde,
Operator hereby grants to Owner a security interest in all of Operator’s real property, equipment
and personal property that are part of or located at the Installation Site, whether now existifig or
hereafter arising or acquiired by Operator at any time during the Term of this Agreement, and in
any and all accessions or additions thereto, substitutions therefore, and replacements, proceeds
and products thereof, Operator agrees to exectite and deliver to Owiier, upon request, financing
statements, confinuation statements and such other documents as Owner may require to perfect
and maintain the security interest granted by Operator hereby, In the event of Operator’s default
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in the paymoent of Rental Payments or any other sums due under this Agreement, Qwner shall
have, in addition to all other vights and remedies provided by law or by other provisions of this
Agreement, the rights and remedies of a secured party under the Uniform Commercial Code as
the sarme now exists, plus such further rights as may hereafter be granted by amendment thergol,
Operator will not, divectly or indirectly, sublet, lend or otherwise relinquish possession and
cornifrol of the Solar Lenses without the prior written consent of’ Gwner Tn no event shall any
sublease, lending arrangement, or other relinquishment of possession of the Solar Lenses,
whether or not done with the knowledge or approval of Owner, cause Operator's obligations
under this Agreement (o be discharged or diminished to any extent, ’

6,2 Risk of Loss. Allnisk of loss or damage to the Solar Lenses shall be borne by
Operator-during the term of this Agicement.

6.3 Instirance Reguived of the Operator,

(a) Required Coverage, The Operator shall obtain and maintain, atits sole
expense, the following insurance:

1. Property Insurance. Property insurance; insuring against loss,
damage or destruction by fire und other casualty, including thefl, vandalisim and
malicious mischief, insuring the Solar Lenses for not less than One Hundred
Percent (100%) of their full insurable replacement cost; with coverage (o be
sufficient to repair or replace the Solar Lenses,

2. Flood Insurance: Within sixty (60) days after written notice from
Owner t0 Operator that the Installation Site is located in a special flood hazard
area designated by the Federal Emergency Management Administration, flood
insurance coverage sufficient to repair or replace the Solar Lenses in the event of
any damage or loss due to tlooding,

3. ‘Barthquake Tusurance. Within sixty (60) davs after written notice
from Owner to Operator that the Installation Site is located it high eatthquake
hazard area designated by the U.S. Geological Survey, earthquake insurance
coverage sufficient to repair or replace the Solar Lenses in the cvent of any
damage or loss due 16 an earthquake.

4, Liability Insurance. Commercial general liability insurance against
clainis for pexsonal injury, badily injury or death, and property damage or
destruction occurting in, on or around the Installation Site and any other claims
related to the design, mfmufacture, delivery, n’xstaliatmn,‘staﬁ-upi operation or
maintenance of'the Solar Lenses, in amounts not less than One Million Dollars
($1,000,000) per oceurrerice; with wu aggregate not l;ss than Five Million Dollars
»($S 000,000).

5, ‘Worker’s Compensation Insurance. Worker’s compensation
insurance, orits equivalent, in the statulorily mandated lLimits.
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6. Other Insurance. Such other insurance and coverages as miay be
necessary to comply any applicable laws or ag Owner or Operator may otherwise
deem necessary in their reasonable diseretion,

() Policy Requitements. ‘All insurance policies shall: (i) provide for a waiver
of subropation by the insuter as to claims against Owner, its unpioyee% and agents and
provide that such insurance cannotf be unreasonably cancelled, invalidated or suspended
on account of the conduct of Operator, its officers, directors, employees or dgerits; {11) be
writien onan “occurrence’ basis and provide that all insurance required to be carried by
Operatoris primary, that any “no other insurance” clause in any insurance policy required
to be carried by Operator excludes any policics of insurance maintained by Owner, and
that all such insurance policies will not be brought into contribution with insurance
maintained by Owner; (i) provide that the policy of insurance shall not be terruinated,
cancelled or substantially modified without at least thiety (30) days prior written notice to
Owner, unless suich termination or cancellation is for non-payment, in which case, the
poliuy of instrance shall not be terminated or canéelled without at least ten (10) days
prior wr zttm notice to Owner; (iv) be issued by insurance companies licensed to do
business in the state in which the Installation Site is located and which are vated A- or
better by Best's Key Rating Guide ot otherwise approved by Owner; (v) be written for a
period of at least one (1) year; and (vi) name Owner, its successors, assigns and affiliates,
as an additional insured and loss payee,

() Evidence of Insurance. Prior to installation of the Solar Lenses, Operalor
shall have delivered to Owner all fequired policies of insurance, together with certificates
of insurance, or other evidence of cave srage satisfactory to Owier, evidencing that such
insurance is in full force and effect (or WIH be in full force and effect no later than the
Effective Date) and satisfies the requirements set forth in this Agreement. At least thirty
(30) days prior to the expiration of each such policy; Operator shall furnish Owner
written evidence that such policy has been renewed or replaced by delivering to Owner &
copy of the mp]ammmt policy or an insurance cmnpany certifivate reciting that there is
in full force and effect insurance of the types and in the smounts required by this
Agreement.

ARTICLE 7
FORCE MAJEURE

7.1 Bvent of Force Majeure. Any failure by the Operitor 6r the Owner to carry out
any of their respective obligations under this Agreement will not be deemed a breach of contract
‘or default, other than obligations to pay monies due and payable pursuant to this Agreement, if
such failure is arises out of causes beyond the control and without the fault or negligence of such
Party (an “Event of Force Majeure®), that Party having taken all appropriate précautions, due
care and réasonable alternative measures with the objective of avoiding such failure and of
carrying out its oblipations under this Agreement, If any activity is delayed, curtailed ot
prevented by an Event of Farce Majeure, then, anything in this Agreement to the contrary
notwithstanding, the time for carrying out the activity thereby affected and the term of this
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Agreement will cach be extended for a period equal to the 1otal of the periods during which such
Bvent of Force Majeure was operative, and for such further periods, ifany, 48 arc necessary to
make good the time lost as a result of such Event of Force Majeure.

7.2 Notice; Coopcration. The Party whose ability to perform its obligations {s atfected
by an Event of Foree Majeure shall notify as soon as practicable the other Party in writing,
stating the cause, and the Parties shall endeavor to do all reasonable acts and things within their
power {o remove such cause, No Party is obligated (o resolve or terminate any disagreement with
third parties, including labor disputes, exeept under conditions acceptable to it or pursuant to the

{inal decision ofany arbitral, judicial or statutory agent having jurisdiction to finally resolve the
disagreement. As to labor cha;mtes, any Party may request Lhe other Party to cooperate in ajoint
endeavor to alleviate any COS)ﬂlCt which may arise.

ARTICLE 8
TERM AND TERMINATION

81  Temof Agreement. This Agreenient becomes effective as of the Bffective Date
and, unless terminated by either Party pursuant to this Article 8, will terminate on the thirty (30)
vear anniversary of the installation of the last Solar Lens hereunder,

8.2 Events of Default. The followmﬂ cvonts shall constitute Events of Default:

(@) Operator shall fail to 'make any Rental Payment or other pa‘ymcm
hereunder including payment of personal property taxes, other taxes, fees, ot assessments
within thirty (30) days after the same shall become due;

(b Either Party breaches any of its material obligations undm this Agreement
arid fails to cure such breach within ninsty (90) days of the receipt of written notice from
the other Party: provided, however, that the exercise of any termination right to be
L‘riectwg must aceur within ninety (QO) days after the other Party becomes aware that its
termination right exists; provided, further, that the Party will have4he opportunity, within
ninety (90) days of receiving notice of the event or breach to cure the event or breach, or,
if such event or breach is not reasonably capable of being cured within such period, fo
submit {o the other Party a plan (a “Remedial Plan”) calculated to cure such event or
breach within an additional reasonable period of time but, having commenced actions to
cure the event of breach in accordance with a Remedial Plan, fails to pursuc such actions
diligently or is unable to effeet a cure within the period contemplated in the Remedial.
Plan; provided, further, that if the existence of such event or breach is disputed, such
termination may occur only following resolution of the dispute regarding the existence or
nan-existence of a breach;

(¢) A Party (i) does not generally pay its debts as they become due, (i) ceases
to do business as a going concern, (iii) admits in writing its inability to pay its debts, (iv)
makes an assignment for benefit oforeditors, (v) commences any case, procéeding, or
action seeking to have an order for relief entered on its behalf against it as a debtor orto.
adjudicate it as bankrupt or insolvent or is subject to any involuntary proceeding
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mgmdmﬁ the same, (vi) seeks reorganization, arrangement, adjustment, liquidation,
dissolution, or camposition of it or its debts under any law relating to bankruptey,
insolvency, reorganization or relief of debtors, or (vii) seeks appointment of a receiver,
tristee, custodian, or other similar official for it or for all or any part of its property; orto
take any action-in conteraplation of or to authorize any of the for egoing actions; or

(d) - After a period of sixty (00) days following written notice from Owner,
Operator shall fail to-discharge any mortgage, security interest, pledge, lien, charge,
encumbrance or elaim as-described in Section 2,12

83 . Termination by the Owner. Tn the event of an Event of Default by the Operator
not cured within any applicable cure perioad, the Owner may at its sole option have the right to
exercise concurrently or separately any one or more of the following remedies, and without any

clection of remedies being deemed 1o have been made: '

(a) Terminate this Agreement at any time by providing Operator wrilten
notice of termination specifying the effective date of termination (which date may not be
eadlier than the date that all conditions and contingencies to termination have been
satisfied and the Owner is entitled to terminate this Agreement);

(b) With written notice or demand and with appropriate legal process, enter
into the Installment Site where any Solar [ cnscq may be located and take possession of
and remove the same (in the cvent of entry and reposséssion, Operator hereby expressly
waives all rights to possession and all claims for damages or loss by reason of such entry
and repossession);

() Refain a replacement operator to perform the Work; and

(d)  Proceed by appr opriate action either at Taw or inequity or bankruptey to
enforce performance by Operator of ifs obligations under this Agreement or to recover
damages for breach thereof.

8.4  Termination by the Operator. In the event of an Event of Default by Owner not
cured within any applicable cure periods, the Operator may terminate this Agreement at any time
by providing Owner written notice of termination spoc ifying the effective date of termination
(which date may not b¢ earlier than the date that all conditions and contingencics to termination
have been satisfied and the Operator is entitied to terminate this Agreement).

8.5 Transition to New Operator. In the event of any termination under Section 8.3, in
the event that the Owner rotains areplacement Operator to perform the Work, the Owner may
tequeﬁ thatthe ()pf:: ator continue to maintain a sufficient number of local and expatriate
employees to assist in training a replacement operator and to perform such other trangition work
as the Owner may reasonably request; and the Operator shall comply with any such request for a
period not to exceed three (3) months. 'In addition, the Operator shall execute any-and all
assignments and other documents necessary to allow for such replacement operator to continue
to perform the Work and operate the Solar Lenses in‘a manner consistent with the operation
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planned under this Agrecment, including by way of example, but not limitation, an assignment of
rights under any power purchase agreement; assigniment of rights uinder any leases relating to the
structures on which the Solar Lenses dre installed, the real property on whichusuch structures are
located, the reseivers collecting energy from the Solar Lenses and all ather equipment rolating.
thererto; and assignments of intellectual property rights necessary for aperation of the Solar
Lenses and any related equipment,

8.6 Surrender. Upon the termination of this Agreement with respeei to any Solar

Lens, Operator shall, at its'own cost and expense; deinstall, package, load and retuin ihe Solar
Lensesto Owner at the address spegified by Owner,

ARTICLE 9
LIMITATIONS OF LIABILITY

NEITHER OF THE PARTIES SHALL HAVE LIABILITY FOR ANY INCIDENTAL,
CONSEQUENTIAL, SPECIAL, INDIRECT OR EXEMPLARY DAMAGES TO THE OTHER
ARISING OUT OF THIS AGREEMENT OR THE TRANSACTIONS, EVENTS OR
OCCURRENCES RELATED THERETO, EXCEPT IN THE EVENT OF SUCH PARTY’S
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, AND EACH HEREBY WAIVES
ANY AND ALL SUCH CLAIMS FOR INDIRECT, CONSEQUENTIAL, SPECIAL,
INDIRECT OR EXEMPLARY DAMAGES AGAINST THE OTHER.

ARTICLE 10
CONSULTATION AND ARBITRATION

10.1 - Atbifration.

(a)  If any claim, dispute or controversy arises between the Parties with respect to the
Agreement (a “Disputc”) that cannot be resolved by the Parties, then suct-Dispute shall be
resolved by binding arbitration pursnant to the Commercial Arbitration Rules of the American
Arbitration Association. The arbitration shall be the sole and exelusive forum for resolution of
such Dispute, and the award rendered shall be final and binding: Judgment on the award
rendered may be enterad in any court having jurisdiction thereof.

(b)  The arbitration shall be conducted in English and shall be held in Salt Lake City,
Utah,

(c).  Any award of the arbitrator(s) (i) shall be in writing, (ii) shall state the reasans
upon which such award is based and (iii) may include an award of costs, including reasonable

attorneys’ fees and disbursements.

~(d)  The arbitrators shall have no authority to award consequential damages or
punitive damages orany other darmages not measured by the prevailing Party’s actual direct

1l
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dwrnages, and the arbitrators may nat, in any event, make any ruling, finding or award that does
not conform to the term and conditions of this Agreement,

(e) Any Party may make an application {o the arbitrators seeking injunctive reliel to
maintain the status quo until such time as the arbitration award is rendered or the dispute.
controversy or claim is otherwise resolved. Any Party may also apply fo any court having
jurisdiction and seck injunctive relief in order to maintain the status quo until such time as the
arbitration award is rendered or the dispute, controversy or claim is otherwise resolved

In the course of resolving Disputes, to the extent practicable, the Parties shall continue to
perforin the terms and conditions of this Agreement that arc not in dispute.

ARTICLE 11
REPRESENTATIONS AND WARRANTIES

11,1 Bythe Owner. Inorder to induce the Operator to enter info this Agreement the
Owner makes the following representations and warraniies as of the date herenf, which survive
the execution and delivery hereof:

(a) itisa duly organized, validly existing and in good
standing under the laws of the State of and las all requisite __ power
and authority to enter into and perforia this Agreement;

(b) the individual executing this Agreemont on behalf of Owner is an authorized
representative of Owner having all requisite power and authority to enter into and perforin this
Agresment;

(c) the execution, delivery and performance of this Agreement (i) have been
duly authotized by all necessary actions on the part of the Owner, and (i) will not result in any
violation of or conflict with or constitute a default under any provision of applicable law or of
any judgment, decree or order of a court or governmental instrumentality applicable to the
Owiter or any material agreement or other instrument to which the Owner is a party or by which
it is bound, including the Purchase Agreement; and

(d)  this Agreement constitutes 4 valid-and binding obligation of the Owner
enforceable against the Owner 1 accordance with its terms.

1‘1 2 Bg the Ogemw In ordez Eu induw tho Ownu to enfm inm this Agx c«.,ment the
thc, exccttion md df:hvery her LjOf :
() it is @ limited liability company duly organized, validly existing and in good

standing under the laws of the State of Nevada and has all requisite limited lability company
power and authority to enter into and perform this Agreement;
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LTB, LLC

3838 Rayriert Drive, Suite #10
Las Vegas, NV 89121

At Neldon Johnson

12,3 Entire Agresment. This Agreement sets forth the entire agreement and
understanding of the Parties related to the subject matter hereol,

12.4  Severability, The invalidity of any provision hercof shall not affect the validily,
force or effect of the remaining provisions hereof,

12,5 Amendment, This Agreement may be amended, modified, superseded, rescinded,
or canceled only by a written mstrument executed by the Parties,

12,6 Waivers. The failure of any Party to this Agreement at any time or imés (o
require performance of any provision under this Agreément shall in no manner affeet the right at
a later time to enforce the same performance. A waiver by any Party to this Agreement of any
such condition or breach of any term, covenant, representation, or warranty contained in this
 Agreement, in any one or more nstances, shall neither be construed us a further or continuing
waiver of any such condition or breach nor a waivet of any other condition or breach of any
other term, covenanl, representation, or warranty contained in this Agreement.

12,7 Assipnment/Subcontracling. Neither Party may assign or subcontract any of its
Fights or obligations under this Agreement without the prio¥ written consent of the otheir Paity.

12.8 - Headings. Section headings of this Agreement have been insetted for
convenience of reference only and shall in no way restrict or otherwise modify any of the terms
or provisions of this Agreement.

12,9 Counterparts. This Agrecment may be executed in one or fnore counterparts, cach
of which when exceuted shall be deemed to be an original, and such counterparts shall together
constitute one and the same instrument. Each counterpart may be delivered by facsimile
transmission or e-mail (as a.pdf, tif or similar un-editable attachment), which transmission shall
be deemed delivery of an originally exectited counterpart hereof,

12,10 Binding Agreement. This Agreement shall be binding upon the successors and
assigns of each of the parties.

[Signature Page Follows]
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() the individual executing this Agreement on behall o Operator is an authorized
representative of Operator having all requisite power and authority to enter into and perform this
Agrecement;

(c) the execulion, delivery and performance of this Agreentent (1) have been duly
authorized by all necessary actions on the part of the Operator and (if) will fiot result in any
violation-of or conflict with or constitute a defaslt under any provision of applicable law ot ot of
any judgment, decree or order of a caurlor governmental instrumentality applicable to the
Operator or any material agrcement or other instrumient to which the Operator is a party or by
which it is bound; and

(dy  this Agreement constitutes a valid and binding obligation of the Operator,
enforceable against the Operator in accordance with its terms.

ARTICLE 12
MISCELLANEOUS

12,1 Governing Law. This Agreement is governed by and construed in accordance
with the laws of the State of Utah, without regard to its conflicts of law principles.

12.2  Notices. - All notices, requests, demands, and othet communications requirest
under this Agreement shall be in writing; in English, and shall be deemed to have been duly
given if delivered (i) personally, (1) by facsimile transmission with written confirmation of
receipt, (iii) by overnight delivery with a reputable national overnight delivery service, or (iv) by
mail or by certified mail, return receipt requested, and postage prepaid, Ifany notice is mailed, it
shall be deemed given five business days after the date such notice is deposited in the United
States mail,  Any notice given shall be deemed given upon the actual date:of such delivery, If
notice is given to a party, it shall be given at the address for such party set forth below. It shall
be the responsibility of the Parties to notify the other Party in writing of any name or address
chanpes. ‘ ‘

If to Owner;

At

Ifto Qperator:
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IN WITNESS WHEREOF, the Parties hereto have caused this Operation and
Maintenaiice Agreement to be duly excented on the day and year first above written.

OWNER

a

(Siguature)
Title:

Date:

OPERATOR

LTB, LLC
a Nevada lirnited Hability company

By

(Signature)
Title:

Date;

: For Tnternal Use Dnly;
AEPAH
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Exhibit A
Sular beases Pavehase Agreesiend

[See Attached]
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Exhibit B
Operating and Safety Guoidelines

[See Attached]
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