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1
IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF UTAH
CENTRAL DI VI SI ON
UNI TED STATES OF AMERI CA, )
Pl ai ntiff, )
)
-VS- ) CIVIL NO
) 2: 15- cv- 00828 DN
RaPOVWER- 3, LLC, | NTERNATI ONAL )
AUTOVATED SYSTEMS, |INC., LTB1, )
LLC, R GREGORY SHEPARD, NELDON )
JOHNSON and ROGER FREEBORN, )
Def endant s.
Depositi on of FRANK FREDERI CK LUNN |V, taken at
the instance of the Plaintiff, before Laurel A
Pat kes, CSR #084-001340, on Monday, August 1, 2016
at the hour of 9:00 a.m, at 318 S. Sixth Street,
Springfield, Illinois, pursuant to notice.
Plaintiff
Exhibit

F
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APPEARANCES

U S. DEPARTMENT OF JUSTI CE, by
ERI N HEALY GALLAGHER

CHRI STOPHER R. MORAN

ERIN R HI NES (present by phone)
P. O Box 7238

Ben Franklin Station

Washi ngton, D.C. 20044

erin. heal ygal | agher @sdoj . gov
(202) 353- 2452

appearing on behal f of the
Pl ai ntiff;

HEI DEMENT & ASSQOCI ATES, by
JUSTI N D. HEI DEMAN

2696 N. University Avenue
Suite 180

Provo, Utah 84604

j hei deman@ei dl aw. com
(801)472-7742

appearing on behal f of Defendants
RaPower -3, LLC, Internationa

Aut omat ed Systens, Inc., LTBI,
LLC and Nel don Johnson;

STCEL RIVES, LLP, by

PAUL JONES

4766 S. Hol | aday Boul evard

Salt Lake City, Utah 84117
(801)930-5101

paul @aul j onesattorney. com

appearing on behal f of the
Deponent .
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(Wher eupon the witness was sworn
by the reporter.)

MS. HEALY GALLAGHER: Good norni ng.
We're on the record in the case of United States
versus RaPower et al. on August 1st.

M. Lunn, we net a nonent ago, but ny
nane is Erin Healy Gallagher, and I'mfromthe
United States Departnent of Justice in the Tax
Di vi si on appearing on behalf of the United States.

We have a court reporter here to take
down the proceedings.

Counsel, would you pl ease make your
appear ances?

MR. JONES: Paul Jones representing
Frank Lunn.

MR HEI DEMAN:  Justin Hei deman here
on behal f of a plethora of defendants.

MS. HEALY GALLAGHER: And | do note
for the record that Donal d Reay who represents G eg
Shepard and Roger Freeborn in this case is not in
att endance.

Also with ne is Chris Mran on behal f
of the United States, and Erin H nes al so on behal f
of the United States is with us by phone.

Al right. This deposition will be

Lunn, 1V, Frank Frederick
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governed by the Federal Rules of Civil Procedure and
the | ocal rules.

For purposes of the depositions that
we have today and tonorrow, counsel, |'Il be keeping
the witness copy of the exhibits in the event that
we use the sanme ones tonorrow.

After tonmorrow s deposition, we'll
send the exhibits with the court reporter to be nade
part of the deposition

MR. JONES: No objection.

MS. HEALY GALLAGHER. Any ot her

stipulations will be addressed as the need ari ses.

FRANK FREDERI CK LUNN |V
called as a witness herein, having been first duly
sworn on his oath, was exam ned and testified as

foll ows:

Dl RECT EXAM NATI ON
BY M5. HEALY GALLAGHER:
Q Al right. M. Lunn, you were sworn
in just a nmoment ago.
A Yes.
Q Whul d you pl ease state your nane and

the city and state where you live for the record?

Lunn, 1V, Frank Frederick
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A Yes. My nane is Frank Frederick Lunn
IV, and | live in LeRoy, Illinois 61752.

Q M. Lunn, have you been deposed
bef ore?

A Yes, | have.

Q And how many cases?

A Thr ee.

Q Three cases. So that's three

depositions?

A Wel I, three depositions, two
different matters. |'msorry.
Q We' Il tal k about those depositions a

little | ater on.

A Sure.
Q But for right now, I'd just like to
cover the ground rules for today. |It's helpful for

us all to be on the sanme page.

So in this deposition | will ask you
questions. M questions and your answers wll be
recorded by the court reporter here so you and |

both need to speak | oudly enough for her to hear us,

and you'll need to answer ny questions verbally.
A Yes, ma'am
Q Do you understand?
A Yes, ma'am

Lunn, 1V, Frank Frederick
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59
do?
A Kahuna Buil ders did have an
operational conponent related to conmerci al
construction and residential construction.

At this point, it holds ownership in

ot her businesses. |t does not have an operating
conponent .
Q So did or does Kahuna Buil ders have

any ot her business activity around sol ar energy
producti on?

A Not at this tine.

Q You sai d that Kahuna Buil ders

sponsored in you, Tamry Cook, and Bryan Bauer,

correct?
A That is correct.
Q Any ot her peopl e that Kahuna Buil ders

sponsored in?
A No.
Q Any other entities that Kahuna

Bui | ders sponsored in?

A No.

Q How many | enses do you own?

A 850 plus the one, the original one
that | paid for through Kahuna NRG | have them
separ at ed.

Lunn, 1V, Frank Frederick
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109

Kahuna NRG?

A Not a fornal one.

Q Do you have an informal one?

A | have i deas.

Q Do you have anything witten down?

A Just what's on the website.

Q On the Kahuna NRG website?

A Yes.

Q For your own 850 | enses, do you have

a business plan for their use?

A Not a formal one.
Q Do you have an informal one?
A | treat it just the sanme way as |

woul d rental property or other, so it's just part of
ny overall investnent in wealth planning, so not a
formal or -- | don't know how to characterize it
ot her than no.

Q So you have no business plan for your
850 | enses, correct?

MR, JONES: (bjection.

M scharacteri zes testinony.

A I do not have a fornmal plan

Q Do you have any business plan for
your 850 | enses?

A No.

Lunn, 1V, Frank Frederick
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Q Have you done any sort of profit

anal ysis for your 850 | enses?

A Informal ly, vyes.

Q VWhat is your informal profit
anal ysi s?

A That when electricity is produced and
| ampaid for these that | will be cash flow

positive, and much like rental inconme, it's a cash
fl ow opportunity.
Q M. Lunn, do you consider yourself as

havi ng a business related to your 850 | enses?

A Yes.

Q What is that business?

A Busi ness of passive incone.

Q So what is the business activity?
A | have purchased | enses that will

provi de an incone, a passive incone beyond what ny
purchase is of those, and that will be substanti al
and over a long period of tine.

Q So other than purchasing the | enses,
do you engage in any activity to further your

busi ness related to the | enses?

A Not at this point in tine.
Q Have you ever?
A Not to this point.

110
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111
Q How much tinme do you spend in a given

year on any business activity related to your

| enses?

A | don't know exactly how you woul d
classify that. |It's very much internmingled with al
of ny activities. | don't specifically know.

Q Well, let me ask you this.

So you said that the business
activity that you do related to the |lenses is buy
the | enses.

A At this point.
Q Right. And you've said that you go

on the site visits.

A Uh- huh

Q Yes?

A Yes.

Q What, if anything, else do you do in

the course of a given year to further the business
activity related to your |enses?

A Well, currently I'minvolved in
busi nesses in food, entrepreneurship, jobs, and
energy, and so a lot of what | do right nowis
preparing for being able to apply various conponents
one to the other.

And so, for instance, with the system

Lunn, 1V, Frank Frederick
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with RaPower-3 system not only is there the ability
for electricity for a | arger conponent but also to
be able to be used in snaller opportunities.

And so | ooking at and expl oring those
opportunities, it's very challenging to classify
specific, "I amnow reading this book" or doing
this. So | don't know how to answer that question

Q Wel |, can you give ne exanples in the
past year of things that you've done to further your
busi ness related to the | enses?

A Well, in the past year, going to the
site, being able to | guess validity check that
things are on track, but otherw se, right now at
| east for ne on this particular one, it's a waiting
gane, and | can push ny focus to other areas right
now while this is maturing.

Q Ckay. And ot her than buying the
| enses and visiting the sites as you have in prior
years, since you bought your first lens, can you
gi ve ne any exanpl es of specific conduct that you
have undertaken in furtherance of a business
activity related to your |enses?

A Not specifically.

Q M. Lunn, do you keep track of the

time you spend on activities related specifically to

112
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113
the business that you have involving your |enses?
A Not specifically.
Q M. Lunn, other than -- well, let ne,
[*1'1 withdraw that.

Have you sought input or expertise
fromexperts on solar energy technol ogy ot her than
M. Johnson, M. Shepard, RaPower-3 or | AUS?

A No, | have not.
Q To date, M. Lunn, how nmuch incone
have you earned through any business activity

related to the | enses?

A | don't know specifically.

Q Is it nore or less than $10, 0007

A Less.

Q More or |ess than $5,0007?

A Less |' m guessi ng.

Q M. Lunn, how nmuch have you spent on

| enses or any other costs related to any business to
do with the RaPower-3 | enses?

| do not have that information

Is it nore or less than $10, 000?

It is nore.

Is it nore or |less than $50, 0007

It's nore.

Is it nore or less than a hundred

O >» O > O >
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t housand dol |l ars?

A Mor e.

Q More or |ess than $150, 000?

A Mor e.

Q More or |ess than $200, 000?

A Now we're getting to where | don't

really know.

Q W' re at | east above $150, 000,
correct?

A Correct.

Q M. Lunn, do you know how nuch you

pai d for each | ens?

A Not off the top of ny head | don't.

Q Well, I'Il ask you this way.

114

Do you recall what the total purchase

price is for a given |l ens?

A | don't recall exactly.

Q Even if you don't recall the specific

price, do you recall whether you negotiated the
price that you would pay for the |ens?

A | did not.

Q So it sounds like a price was quoted

to you, correct?
A Yes.

MR. JONES: (bjection. Leading.

Lunn, 1V, Frank Frederick
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115
Q M. Lunn, did you ever get an
i ndependent opinion or appraisal of the value of the

| enses that you purchased?

A No.

Q How di d you deci de how many | enses to
pur chase?

A It was not necessarily a scientific

system It was essentially what | could afford
within the paraneters of other obligations.

Q Say nore about that. What does that
mean?

A It just nmeans that | nade deci sions
based on ny current cash flow situation

Q Did you |l ook at your likely tax
liability in hel ping you deterni ne how many | enses
to purchase?

A Not directly. | nean, that was
certainly part of a consideration as it is with all
i nvest nent s.

Q Tel |l nme about what the consideration
was. How did you factor it in?

A Well, the first factor was what cash
that | had avail able and what | wanted to be able to
pur chase, and then beyond that was how it fit into

the residual incone that would cone in the future,

Lunn, 1V, Frank Frederick
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and then beyond that would be tax opportunities to
nmake this | ess painful.

Q So to pay |ower taxes?

A That's --

MR. JONES: (bjection. Leading.

A As |'ve stated before, the governnent
provi des, Congress provides specific tax incentives
for job creation, energy, food and housing, and |
have investnments in all four of those sectors.

And so taxes certainly -- | don't
want to mischaracterize -- taxes certainly are a
consideration, but |'ve never nade a consi deration
based on the tax consequence.

Q And perhaps | was assumi ng too much

You said to make this | ess painful so
what did you nean by that?

A To be able to have an offset rel ated
to taxes is always beneficial.

When |I'minvesting in | ow incone
housi ng or other job creation, anything that you can
do, the governnent specifically or Congress
specifically has tax incentives to pronote things,
an agenda that it has, and so as an entrepreneur, |
woul d al ways | ook to see what could | take advantage

of within the scope of those investnents.

116
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Q M. Lunn, do you keep any separate
bank accounts solely for purposes of any business
activity related to the | enses that you bought?

A Not a separate bank account but | do

keep records.

Q Have you produced those records?
A Yes, | have.
Q Q her than purchasing the | enses, do

you have any expenses related to any business

activity to do with your |enses?

A | do not personally.

Q Do you have any nonpersonal expenses?

A Just the conpany, Kahuna Busi ness
Group, has paid for ny travel. | didn't take

vacation days to go visit the sites. That was part
of ny job.

Q So aside from purchasing the | enses
and travel costs, are there any ot her expenses
related to the business, any business activity for
your | enses?

A Just ny legal and accounting fees
that are associated with that.

Q And are those fees for audits and
attorney representation as a result of the

i nvestigation to this schene or others?

117
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118
MR, JONES: (bjection.
M scharacterizes testinony. Facts not in evidence.
A It's not for legal but for accounting
related to the IRS and issues related to ny taxes.
Q Any ot her expenses to do with any

busi ness activity related to your |enses?

A Not directly that | can recall
Q Indirectly?
A Not that | can -- there's a w de

variety of work that | do that is across nultiple
disciplines and nultiple sectors so it doesn't
conpartnentalize neatly into now |I'mfocusing on
energy or now |I'm focusing on food or ny housing, so
it's all part of entrepreneurship.

Q Have you ever participated in any

online neetings to do with RaPower-3?

A No, | have not.
(Pause)
Q M. Lunn, have you ever considered

selling your |enses to soneone el se?

A No, | have not.

Q Are you aware of any market for
resale for your |enses?

A I am not.

Q Do you know what woul d happen if you

Lunn, 1V, Frank Frederick
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wanted to sell your lenses? Are you able to freely
sell themor would you have to invol ve RaPower- 3?

MR, HEI DEMAN: Objection. Calls for

specul ati on.

A | do not know.

Q So, M. Lunn, how do you know where
your | enses are?

A | don't specifically know where ny
| enses are. | just know that each lens is
ubiquitous in a system and so the nunber of |enses
| have is fornulaic.

It's not, for nme anyway, it's not
dependent on which tower wherever. | assune that
that's being taken care of sonmewhere else. That's
not an inportant conponent as long as | can show
what | specifically own.

Q Wel I, how do you know what you
specifically own?

A Because | have an agreenent.

Q | guess ny question is how do you
know whi ch specific |lenses are yours?

MR. JONES: (bjection. Asked and
answer ed.

A | don't. |'msure there's a system

but that doesn't really concern nme because they're

119
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all the sane. There's not like lens 1, lens 2, |ens
3. They're conpletely ubiquitous, and if one
breaks, then they replace it.

Q So for purposes of any business
related to your |enses, please correct me if |I'm
wong, it does not matter whether your lens is on a
tower or not, is that right?

MR. JONES: (bjection. Leading.

A I would not characterize it that way.
Q How woul d you characterize it?
A I would characterize it as a |lens

that's part of a systemin the neani ngful creation
of a systemthat's purpose is to create heat.

Q Have you ever received a list of
serial nunbers connected with your |enses?

A | don't believe | have.

Q M. Lunn, have you ever received an
i nvoi ce that contained the serial nunbers of your
| enses?

A | have received an invoice, but | do
not know whether it had the specific serial nunber
or not.

Q So, M. Lunn, how do you know when
your | enses are placed in service?

A | have received a placed in service

120
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letter for |enses.
Q And do you have an idea of what that

neans, placed in service?

A | have a vague under st andi ng.
Q What is that?
A That as part of the full conponent

systemthat it is used in the creation of the system
to be able to be used to create heat to create
electricity.
Q So, and again, please correct ne if
"' mw ong, but when you have received a placed in
service letter, that doesn't necessarily nean to you
that your lenses are on a tower, correct?
A Correct.
MR. JONES: (bjection. Leading.
Q M. Lunn, do you have an idea of how
many | enses have been sold at all?
A | have no idea.
MR. JONES: (bjection. Vague.
Q M. Lunn, has any defendant, has
M. Freeborn or M. Johnson or M. Shepard told you
that they have had outside experts reviewthe
t echnol ogy?
A Not to nmy know edge, not to ne

personal | y.
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MS. HEALY GALLAGHER: | think that's
all | have for today pending the held open
deposition

Thank you very nmuch for your tine,
M. Lunn.

THE W TNESS: Thank you

MR JONES: We'll reserve signature.

(Wher eupon the deposition

concluded at 4:09 p.m)

ACKNONLEDGVENT OF DEPONENT

I, , do hereby

acknowl edge that | have read and exanined the
foregoing testinony, and the sane is a true, correct
and conplete transcription of the testinony given by
nme, and any corrections appear on the attached Errata

Sheet signed by ne.

( DATE) ( SI GNATURE)
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STATE OF ILLINO'S )
) SS.

COUNTY OF SANGAMON)

CERTI FI CATE

|, Laurel A. Patkes, Certified Shorthand
Reporter in and for said County and State, do hereby
certify that | reported in shorthand the foregoing
proceedi ngs and that the foregoing is a true and
correct transcript of ny shorthand notes so taken as
af or esai d.

| further certify that | amin no way
associated with or related to any of the parties or
attorneys involved herein, nor am| financially
interested in this action.

Dat ed August 7, 2016.

Certified Shorthand Reporter
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