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Attorneys for Court-Appointed Receiver Wayne Klein

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

R. WAYNE KLEIN, as Receiver, PLAINTIFF’S 12(b)(1) MOTION TO
DISMISS DEFENDANT’S
Plaintiff, COUNTERCLAIMS
V.

(Ancillary to Case No. 2:15-cv-00828)
GLENDA E. JOHNSON, an individual,

Civil No. 2:19-cv-00625-RJS
Defendant.

Judge Robert J. Shelby

Magistrate Judge Paul M. Warner

R. Wayne Klein, the Court-Appointed Receiver (the “Receiver” or “Plaintiff”) of
RaPower-3, LLC (“RaPower”), International Automated Systems Inc. (“1AS”), LTB1 LLC
(“LTB1”) their subsidiaries and affiliates,* and the assets of Neldon Johnson and R. Gregory

Shepard,? in the case styled as United States v. RaPower-3, LLC, et al., Case No. 2:15-cv-00828

! Collectively, unless stated otherwise, RaPower, IAS, LTB1, and all subsidiaries and affiliated entities are referred to
herein as “Receivership Entities.” The subsidiaries and affiliated entities are: Solco I, LLC (“Solco”); XSun Energy,
LLC (“XSun”); Cobblestone Centre, LC (“Cobblestone”); LTB O&M, LLC; U-Check, Inc.; DCL16BLT, Inc.; DCL-
16A, Inc.; N.P. Johnson Family Limited Partnership (“NPJFLP”); Solstice Enterprises, Inc. (“Solstice™); Black Night
Enterprises, Inc. (“Black Night™); Starlight Holdings, Inc. (“Starlight™); Shepard Energy; and Shepard Global, Inc.

2 Collectively, RaPower, IAS, LTB1, Shepard, and Johnson are referred to herein as “Receivership Defendants.”
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(D. Utah) (Nuffer, J.) (the “Civil Enforcement Case”), pursuant to Federal Rule of Civil

Procedure 12(b)(1), hereby files this Motion to Dismiss Defendant Glenda E. Johnson’s
counterclaims (the “Motion”).

INTRODUCTION

This is an ancillary action to the Civil Enforcement Case where the Receivership Court
has found, among other things, that Receivership Entities were operated as a “massive tax fraud”
and that the “whole purpose of . . . the Receivership Entities . . . was to perpetuate a fraud to

enable funding for Neldon Johnson.”® Defendant Glenda E. Johnson (“Glenda Johnson”) was an

insider of many Receivership Entities and is the wife of Neldon Johnson. The Receiver’s
investigation has uncovered over $5 million in ill-gotten, fraudulent funds and over a dozen real
properties that Glenda Johnson improperly received from Receivership Entities. Through this
action, the Receiver seeks to recover funds and assets for the benefit of the Receivership Estate.

Glenda Johnson is currently in civil contempt of court in the Civil Enforcement Case for
her “stubborn refusal to comply with the Corrected Receivership Order [that] has made the
receivership ‘significantly more difficult than usual’ for the experienced Receiver in this case.”*
As of the date of this filing, Glenda Johnson has not purged her contempt and still owes over
$50,000.00 in attorney’s fees to the United States and the Receiver.®

Relevant to this Motion are two counterclaims Glenda Johnson filed against the Receiver,

one for “Inverse Condemnation” and the other for a “Bivens Violation of Due Process” (each a

3 Findings of Fact and Conclusions of Law, Civil Enforcement Case, Docket No. 467, at 1, 128, filed Oct. 4, 2018.

4 Civil Contempt Order Re: R. Gregory Shepard, Nelson Johnson, Glenda Johnson, LaGrand Johnson, and Randale
Johnson, Civil Enforcement Case, Docket No. 701 at 3.

> See Civil Enforcement Case, Docket No. 731 and Docket No. 732, filed on July 25, 2019.



https://ecf.utd.uscourts.gov/doc1/18314441208
https://ecf.utd.uscourts.gov/doc1/18314683583
https://ecf.utd.uscourts.gov/doc1/18314712434?
https://ecf.utd.uscourts.gov/doc1/18314712440?
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“Counterclaim”, collectively the “Counterclaims”).® Both Counterclaims relate to the
Receivership Court’s July 8, 2019 order cancelling the shares of publicly-traded Receivership
Entity IAS (the “Cancellation Order™).” Specifically, the Counterclaims assert that because the
Receivership Court granted the Receiver’s motion asking the court to cancel IAS shares, the
Receiver violated Glenda Johnson’s due process rights and took her property without just
compensation.®

In reality, the Counterclaims are nothing more than another attempt by Glenda Johnson to
interfere with and delay the Receiver and the Receivership Court’s administration of the
Receivership Estate. As shown below, the Counterclaims must be dismissed for four reasons: (1)
Glenda Johnson did not obtain leave of the Receivership Court before filing the Counterclaims
against the Receiver as required under the Barton doctrine; (2) the Receivership Order prohibits
the commencement and prosecution of all civil legal claims against the Receiver without further
order of the Receivership Court; (3) the Receivership Order grants the Receiver immunity for
actions he takes in good faith compliance with any order of the Court; and (4) Glenda Johnson
lacks standing to bring the counterclaims because at the time the shares were cancelled Glenda

Johnson did not own shares in I1AS.

FACTS
1. On October 31, 2018, Judge Nuffer, in the Civil Enforcement Case, issued a

Receivership Order (“Receivership Order”)® appointing the Receiver to take control over the

6 See Answer, Jury Demand and Counterclaim, Docket No. 5, filed September 27, 2019.

7 See Civil Enforcement Case, Docket No. 719.

8 Answer, Jury Demand and Counterclaim, Docket No. 5, filed September 27, 2019.

® Civil Enforcement Case, Docket No. 490. A Corrected Receivership Order, which corrected formatting errors, was
entered the next day, Docket No. 491.


https://ecf.utd.uscourts.gov/doc1/18314773257
https://ecf.utd.uscourts.gov/doc1/18314694599
https://ecf.utd.uscourts.gov/doc1/18314773257
https://ecf.utd.uscourts.gov/doc1/18314466224?
https://ecf.utd.uscourts.gov/doc1/18314467322?
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assets of Neldon Johnson, Gregory Shepard, and Receivership Defendants. The Court has

directed and authorized the Receiver to do, among other things, the following:

o “[D]etermine the nature, location and value of all property interests of each of
the Receivership Defendants . . . .”1°
. “To take custody, control and possession of all Receivership Property and

records relevant thereto from the Receivership Defendants; to sue for and
collect, recover, receive, and take into possession from third parties all
Receivership Property and records relevant thereto.”*

. “To bring legal actions based on law or equity in any state, federal or foreign
court as the Receiver deems necessary or appropriate in discharging his duties as
Receiver.”!?

o “[T]o investigate, prosecute, defend, intervene in, or otherwise participate in . . .

actions in any state, federal, or foreign court proceeding of any kind as may in
his discretion, and after consultation with the United States, be advisable or
proper to recover or conserve Receivership Property.”3
. “[S]eek, among other legal and equitable relief, the imposition of constructive
trusts, disgorgement of profits, asset turnover, avoidance of fraudulent transfers,
rescission, restitution, collection of debts, and such other relief from this Court
as may be necessary to enforce this Order.”**
2. The Receivership Order also directed the Receiver “to investigate the publicly
traded status of IAS and provide a recommendation to the Court on whether 1AS should remain a
publicly traded company or should otherwise be liquidated and dissolved.”*® If, after

investigation, “the Receiver determines that there are no operations unrelated to the solar energy

10 Civil Enforcement Case, Docket No. 491 at § 13(a).

1d. at 7 13(b).

121d. at 7 13(1).

131d. at 159. On May 24, 2019, the Court entered an Order Granting Motion to Commence Legal Proceedings, Docket
No. 673, authorizing the Receiver to begin filing certain categories of litigation.

141d. at 1 60.

151d. at { 85 (emphasis added).



https://ecf.utd.uscourts.gov/doc1/18314467322?
https://ecf.utd.uscourts.gov/doc1/18314653419?
https://ecf.utd.uscourts.gov/doc1/18314653419?
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scheme, then the Receiver shall propose a liquidation plan . . . .”1®
3. On December 31, 2018, the Receiver filed his Accounting Recommendation on
Publicly Traded Status of International Automated Systems, and Liquidation Plan (the

“Recommendation”).'” In the Recommendation, the Receiver found, among other things, that

“[t]he independent auditors of the IAS financial statements noted that because the company had
no revenue and no operating income, ‘the Company may be unable to continue as a going
concern.””*® And that “[a]fter being a public company for more than 30 years, IAS has failed to
generate any operating revenue or demonstrate that any technology it was developing was
feasible.”® Summing up, the Receiver stated that, based on his investigation, it was clear that
IAS has functioned as:

1) an instrument to instill false hopes among potential investors willing to provide

additional funding to Johnson’s ventures, 2) a vehicle for Neldon Johnson and his

sons to pitch nonfunctioning technology so they can receive salaries, 3) a means

of having IAS pay funds to Johnson or to pay Johnson’s personal expenses (such

as power bills for his residence), and 4) likely a device for Johnson and his sons to

receive income by selling their shares to gullible investors.?°

4. Notably, Judge Nuffer had made similar findings both before the Receiver filed
the Recommendation and after, including that the “whole purpose of . . . the Receivership

Entities . . . was to perpetuate a fraud to enable funding for Neldon Johnson.”%

5. The Receiver recommended that 1AS should not remain a publicly traded

16 1d. at 7 85(f).

17 Civil Enforcement Case, Docket No. 552.

81d at 21.

191d. at 22.

2 1d. at 23.

2L Memorandum Decision and Order on Receiver’s Motion to Include Affiliates and Subsidiaries in Receivership,
Civil Enforcement Case, Docket No. 636, filed May 3, 2019; see also Findings of Fact and Conclusions of Law, Civil
Enforcement Case, Docket No. 467, at 128, filed Oct. 4, 2018.


https://ecf.utd.uscourts.gov/doc1/18314514091
https://ecf.utd.uscourts.gov/doc1/18314633575
https://ecf.utd.uscourts.gov/doc1/18314441208
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company and outlined the steps he would take to recover IAS assets and liquidate the company.??
6. On May 1, 2017, Glenda Johnson was deposed by the Receiver. At the deposition
Glenda Johnson testified that she did not own IAS stock.?
7. On May 27, 2019, the Receiver filed a motion asking the Court to cancel the

shares of 1AS (“Cancellation Motion”).2* From the time of the filing of the Recommendation to

the time of the filing of the Cancellation Motion, the Receiver’s investigation uncovered further
information demonstrating Neldon Johnson and his family’s improper use of IAS resources. This
information included that the SEC obtained injunctions against Johnson and family members in
2005 based on allegations the Johnson family members manipulated the price of IAS shares in
the course of selling shares they owned,? that IAS was sanctioned twice by the Utah Division of
Securities for selling unregistered securities,?® and that share price manipulation was likely still
occurring.?’

8. On June 7, 2019, Nelson Snuffer Dahle & Poulsen, (“Nelson Snuffer”),

purportedly on behalf of I1AS,?8 filed an opposition to the Cancellation Motion, primarily arguing
that a cancellation of 1AS shares would be an unlawful taking.?°
0. On July 8, 2019, after the Receiver filed a reply in support of the Cancellation

Motion,* the Court granted the Cancellation Motion and ordered all equity in IAS shares

22 Recommendation, Civil Enforcement Case, Docket No. 552 at 24-30.

23 Glenda Johnson Deposition Transcript at 27:14-29:12, attached hereto as Exhibit 1.

24 Civil Enforcement Case, Docket No. 682.

% d. at 4.

% q.

271d. at 8-10.

28 Nelson Snuffer did not have authority to represent IAS for the purposes of the filing. See Cancellation Order, Civil
Enforcement Case, Docket No. 719 at n. 7.

2 Civil Enforcement Case, Docket No. 690.

30 Civil Enforcement Case, Docket No. 696.


https://ecf.utd.uscourts.gov/doc1/18314514091
https://ecf.utd.uscourts.gov/doc1/18314654088
https://ecf.utd.uscourts.gov/doc1/18314694599
https://ecf.utd.uscourts.gov/doc1/18314666062
https://ecf.utd.uscourts.gov/doc1/18314677975
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cancelled.®® In the Cancellation Order the Court found, among other things, that (1) “material
information that 1AS has publicly disclosed is false and misleading™;%? (2) “[w]hile IAS had been
telling shareholders and public markets for years that IAS was developing a variety of products,
the only active product development in which 1AS engaged was the solar lens scheme. IAS does
not engage in any business operations other than this scheme”;3 and (3) “[t]he immediate
cancellation of 1AS shares is necessary to prevent manipulation of the price of IAS shares and to
halt the sale of assets belonging to the Receivership Estate.”3*

10. On September 4, 2019, the Receiver filed this action against Glenda Johnson. The
Receiver has traced millions dollars in ill-gotten, fraudulent funds and assets from Receivership
Entities to Glenda Johnson.

11.  On September 27, 2019, Glenda Johnson filed her Counterclaims against the
Receiver. The Counterclaims stem from Judge Nuffer’s Cancellation Order.*

ARGUMENT

Glenda Johnson’s Counterclaims are an improper attempt to interfere with the
administration of the Receivership Estate and must be dismissed for four independent reasons:
(1) Glenda Johnson failed to obtain leave of court before filing the Counterclaims against the
Receiver; (2) the Receivership Order expressly prohibits claims against the Receiver without
further order of the Receivership Court; (3) the Receivership Order grants immunity to the

Receiver for his good faith compliance with court orders; and (4) Glenda Johnson lacks standing

31 Civil Enforcement Case, Docket No. 719, filed July 8, 2019.

%1d. at 5.

3 1d. at 4.

% 1d. at 5.

35 Answer, Jury Demand and Counterclaim, Docket No. 5, filed September 27, 2019.



https://ecf.utd.uscourts.gov/doc1/18314694599
https://ecf.utd.uscourts.gov/doc1/18314773257
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to bring the Counterclaims because, at all times relevant to this motion, she did not own IAS
stock.

“Generally, Rule 12(b)(1) motions to dismiss for lack of subject matter jurisdiction take
two forms. First, a facial attack on the complaint’s allegations as to subject matter jurisdiction
questions the sufficiency of the complaint. In reviewing a facial attack on the complaint, a
district court must accept the allegations in the complaint as true.”*® “Second, a party may go
beyond allegations contained in the complaint and challenge the facts upon which subject matter
jurisdiction depends. When reviewing a factual attack on subject matter jurisdiction, a district
court may not presume the truthfulness of the complaint’s factual allegations.”3” When
considering a factual attack “a court has wide discretion to allow” evidence outside the pleadings
to resolve the jurisdictional question.® Here, the Receiver brings a factual attack on the
counterclaims by challenging “the facts upon which subject matter jurisdiction depends.”

l. The Counterclaims Must be Dismissed Because Glenda Johnson Failed to
Obtain Leave of Court.

It is well-established that “before suit is brought against a receiver, leave of the court by
which he was appointed must be obtained.”% This doctrine, based on the Supreme Court’s
decision in Barton v. Barbour,*® is commonly referred to as the Barton doctrine. The Tenth
Circuit Court of Appeals has found that the Barton doctrine is jurisdictional in nature and the

therefore “dismissal under Barton should be made pursuant to Fed. R. Civ. P. 12(b)(1) rather

36 Holt v. United States, 46 F.3d 1000, 1002 (10th Cir. 1995) (citation omitted).

371d.

®1d.

39 Lankford v. Wagner, 853 F.3d 1119, 1121 (10th Cir. 2017) (quoting Barton v. Barbour, 104 U.S. 126, 128 (1881)).
40104 U.S. 126 (1881).



https://1.next.westlaw.com/Document/Ib3a1f1ff910111d993e6d35cc61aab4a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.History*oc.Keycite)&userEnteredCitation=46+F.3d+1000
https://1.next.westlaw.com/Document/I707440b01c3911e7815ea6969ee18a03/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2FmlehrPBGL%2Fhistory%2Fitems%2FdocumentNavigation%2F85b6a21c-06da-4b1d-8f1b-6b70dfb20b20%2FQQB%7CFRMaLPHRZJwt7mkbw3fdbYx%7CbpVxHTYsgueZLDIx1Jju6sNDLX%7C8HHcNSWEbji5hlB5%7C1CZQgpHIogB9FmHXPFGFOSXK&listSource=Foldering&list=historyDocuments&rank=32&sessionScopeId=9c62fd94085c4dd6fc44d65b83f0412d5328a7cd4201e98ce0c9dc8f6683a6c8&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.Keycite%29&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1881195710&pubNum=0000780&originatingDoc=I707440b01c3911e7815ea6969ee18a03&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1881195710&pubNum=0000780&originatingDoc=I707440b01c3911e7815ea6969ee18a03&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
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than 12(b)(6).”4

Under the Barton doctrine, claims that are based on acts related to the official duties of a
receiver are barred unless leave of court is obtained from the court of appointment.*? Such claims
are barred even if it is alleged that the Receiver took such actions with improper motives.*® “The
Barton doctrine exists to ensure other courts do not intervene in the [appointment-court’s]
administration of an estate without permission.”#* The doctrine prevents receiverships from
“becom[ing] a more irksome duty” and ensures that competent people are available for
appointment, reduces the expenses of receiverships, and enables judges to monitor the work of
the receivers more effectively.*® A limited exception to the Barton doctrine exists when a
Receiver acts ultra vires, or outside the scope of his court-appointed authority.*® Accordingly,
the Barton doctrine bars suits against receivers without permission from the court of appointment
so long as the Receiver’s actions fall within the scope of his court-appointed authority.*’

Here, Glenda Johnson did not obtain permission from the Receivership Court before
filing her counterclaims against the Receiver. Instead, by filing her counterclaims without
permission, she is attempting to interfere with the Receiver and the Receivership Courts’
administration of the Receivership Estate. Indeed, Glenda Johnson has previously demonstrated
her disregard for the Receivership and the Receiver’s role in the administration of the

Receivership Estate. As shown above, Glenda Johnson is currently in civil contempt of court due

41 Satterfield v. Malloy, 700 F.3d 1231, 1234 (10th Cir. 2012); see also Lankford, 853 F.3d at 1122.
42 | ankford, 853 F.3d at 1121 (quoting Barton, 104 U.S. at 128).

43 See Satterfield, 700 F.3d at 1236.

4 1d. at 1237.

45 Lankford, 853 F.3d at 1122-23 (quoting Satterfield, 700 F.3d at 1236-37).

4% 1d. at 1122.

47 Satterfield, 700 F.3d 1231 at 1237.



https://1.next.westlaw.com/Document/I81139ce4399611e28a21ccb9036b2470/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2FmlehrPBGL%2Fhistory%2Fitems%2FdocumentNavigation%2F457852ba-d065-4379-99da-b153e88a49a2%2FH7GB0uzNjOx2R0lDVGftCXMOAaV4Dv63F7DdC8aD28UHxsWRSXI3i6y9GHfsD2hlnQNONPBMV9blblRtgy9yXkiux2LzypKq&listSource=Foldering&list=historyDocuments&rank=11&sessionScopeId=98ee023c5f4222d30c701ab0ac9c10538bde045c2bab62b2b0c57bea1c8222d1&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.DocLink%29&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I707440b01c3911e7815ea6969ee18a03/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2FmlehrPBGL%2Fhistory%2Fitems%2FdocumentNavigation%2F85b6a21c-06da-4b1d-8f1b-6b70dfb20b20%2FQQB%7CFRMaLPHRZJwt7mkbw3fdbYx%7CbpVxHTYsgueZLDIx1Jju6sNDLX%7C8HHcNSWEbji5hlB5%7C1CZQgpHIogB9FmHXPFGFOSXK&listSource=Foldering&list=historyDocuments&rank=32&sessionScopeId=9c62fd94085c4dd6fc44d65b83f0412d5328a7cd4201e98ce0c9dc8f6683a6c8&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.Keycite%29&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I707440b01c3911e7815ea6969ee18a03/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2FmlehrPBGL%2Fhistory%2Fitems%2FdocumentNavigation%2F85b6a21c-06da-4b1d-8f1b-6b70dfb20b20%2FQQB%7CFRMaLPHRZJwt7mkbw3fdbYx%7CbpVxHTYsgueZLDIx1Jju6sNDLX%7C8HHcNSWEbji5hlB5%7C1CZQgpHIogB9FmHXPFGFOSXK&listSource=Foldering&list=historyDocuments&rank=32&sessionScopeId=9c62fd94085c4dd6fc44d65b83f0412d5328a7cd4201e98ce0c9dc8f6683a6c8&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.Keycite%29&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1881195710&pubNum=0000780&originatingDoc=I707440b01c3911e7815ea6969ee18a03&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.History*oc.Keycite)
https://1.next.westlaw.com/Document/I81139ce4399611e28a21ccb9036b2470/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2FmlehrPBGL%2Fhistory%2Fitems%2FdocumentNavigation%2F457852ba-d065-4379-99da-b153e88a49a2%2FH7GB0uzNjOx2R0lDVGftCXMOAaV4Dv63F7DdC8aD28UHxsWRSXI3i6y9GHfsD2hlnQNONPBMV9blblRtgy9yXkiux2LzypKq&listSource=Foldering&list=historyDocuments&rank=11&sessionScopeId=98ee023c5f4222d30c701ab0ac9c10538bde045c2bab62b2b0c57bea1c8222d1&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.DocLink%29&VR=3.0&RS=cblt1.0
https://1.next.westlaw.com/Document/I707440b01c3911e7815ea6969ee18a03/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=853+F.3d+1119
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029291394&pubNum=0000506&originatingDoc=I707440b01c3911e7815ea6969ee18a03&refType=RP&fi=co_pp_sp_506_1236&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1236
https://1.next.westlaw.com/Document/I81139ce4399611e28a21ccb9036b2470/View/FullText.html?navigationPath=%2FFoldering%2Fv3%2FmlehrPBGL%2Fhistory%2Fitems%2FdocumentNavigation%2F457852ba-d065-4379-99da-b153e88a49a2%2FH7GB0uzNjOx2R0lDVGftCXMOAaV4Dv63F7DdC8aD28UHxsWRSXI3i6y9GHfsD2hlnQNONPBMV9blblRtgy9yXkiux2LzypKq&listSource=Foldering&list=historyDocuments&rank=11&sessionScopeId=98ee023c5f4222d30c701ab0ac9c10538bde045c2bab62b2b0c57bea1c8222d1&originationContext=MyResearchHistoryAll&transitionType=MyResearchHistoryItem&contextData=%28oc.DocLink%29&VR=3.0&RS=cblt1.0
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to her failure to comply with valid court orders and attempts to “avoid full enforcement of the
disgorgement order against [her] . .. .”*8

Although the counterclaims allege that the Receiver acted ultra vires in the cancellation
of IAS shares, it does not—and cannot—explain how the Receiver could have acted outside his
authority when it was the Receivership Court—not the Receiver—who issued the order that
resulted in cancellation of the 1AS shares. To put it more simply, the Receiver could not have
acted ultra vires in the cancelling of the 1AS shares because the Receiver did not cancel the IAS
shares.

Indeed, the facts show that the Receivership Court cancelled IAS shares only after
extensive investigation and reporting by the Receiver and after multiple findings by the Court
that IAS—along with other Receivership Entities—operated as a “massive tax fraud.”*®
Moreover, the Cancellation Motion was fully briefed, including an opposition by Glenda
Johnson’s counsel, Nelson Snuffer, before the IAS shares were cancelled.>® Accordingly,
because IAS shares were cancelled by court order—not by independent acts of the Receiver—the
Receiver did not act outside the scope of his court-appointed authority.

Accordingly, the Counterclaims should be dismissed.

1. The Receivership Order Prohibits Commencement and Prosecution of Civil

Legal Claims Against the Receiver Without Further Order of the
Receivership Court.

Next, the Counterclaims should also be dismissed because the Receivership Order

48 Civil Contempt Order Re: R. Gregory Shepard, Nelson Johnson, Glenda Johnson, LaGrand Johnson, and Randale
Johnson, Civil Enforcement Case, Docket No. 701 at 3.

49 See Facts {1 3-8, supra.

%0 Facts  6-8, supra.

10


https://ecf.utd.uscourts.gov/doc1/18314683583
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stays—until further order the Receivership Court—any proceedings against the Receiver.

The Receivership Order states that all “Ancillary Proceedings” are “stayed until further
order of this Court[.]”! “Ancillary Proceedings” are defined, in relevant part, as “[a]ll civil legal
proceedings of any nature . . . involving: the Receiver in his capacity as Receiver.”? The
Receivership Order further states that “the parties to any and all Ancillary Proceedings are
enjoined from commencing or continuing any such legal proceeding, or from taking any action,
in connection with any such proceeding, including, but not limited to, the issuance or
employment of process.”>® And that “[a]ll Ancillary Proceedings are stayed in their entirety, and
all courts having any jurisdiction thereof are enjoined from taking or permitting any action until
further order of this Court.”>*

Therefore, because the Counterclaims are civil legal proceedings involving the Receiver
in his capacity as Receiver, they are Ancillary Proceedings that are stayed under the
Receivership Order. No order of the Receivership Court removed the stay of Ancillary
Proceedings against the Receiver. Therefore, Glenda Johnson was—and still is—enjoined from
commencing and prosecuting the Counterclaims. Because Glenda Johnson’s Counterclaims were
filed in violation of the Receiver Order, they should be dismissed, or—in the alternative—stayed
until further order of the Receivership Court.

1. The Receivership Order Granted the Receiver Immunity.

To the extent Glenda Johnson is alleging that the Receiver should be liable for carrying

51 Receivership Order, Civil Enforcement Case, Docket No. 491 at { 44.
52 d.

3 1d. at 1 46 (emphasis added).

S 1d. at 1 47.
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out the orders of the appointing judge or even that the Judge Nuffer could be liable for the
cancellation of the IAS shares, the Receiver and Judge Nuffer are entitled to absolute immunity
here.> It well established that “[A] receiver who faithfully and carefully carries out the orders of
his appointing judge must share the judge's absolute immunity.”>® If receivers were not entitled
to rely on court orders “[i]t would make the receiver a lightning rod for harassing litigation
aimed at judicial orders.”>” Moreover, “a fear of bringing down litigation on the receiver might
color a court's judgment in some cases; and if the court ignores the danger of harassing suits,
tensions between receiver and judge seem inevitable.”>®

Indeed, this receiver immunity is expressly provided in the Receivership Order:

The Receiver and Retained Personnel, acting within the scope of such agency, are

entitled to rely on all outstanding rules of law and orders of this Court and shall

not be liable to anyone for their own good faith compliance with any order, rule,

law, judgment, or decree. In no event shall the Receiver or Retained Personnel be

liable to anyone for their good faith compliance with their duties and

responsibilities as Receiver or Retained Personnel nor shall the Receiver or

Retained Personnel be liable to anyone for actions taken or omitted by them

except upon a finding by this Court that they acted or failed to act as a result of

malfeasance, bad faith, gross negligence, or in reckless disregard of their duties.>®

Given that the Receiver acted pursuant to Court order and that Glenda Johnson has not

made any showing to the Receivership Court that the Receiver acted in bad faith, gross

negligence, or reckless disregard of his duties, the Receiver is immune from the substance of the

%5 Swain v. Seaman, 505 F. App'x 773, 775 (10th Cir. 2012) (unpublished) (quoting T & W Inv. Co. v. Kurtz, 588 F.2d
801, 802 (10th Cir.1978)); see also Turney v. O'Toole, 898 F.2d 1470, 1472 (10th Cir. 1990) (“official[s] charged with
the duty of executing a facially valid court order enjoy[ ] absolute immunity from liability for damages in a suit
challenging conduct prescribed by that order.”) (collecting cases).

%6 1d.

5 T & W Inv. Co. v. Kurtz, 588 F.2d 801, 802 (10th Cir. 1978) (quoting Kermit Constr. Corp. v. Banco Credito y
Ahorro Ponceno, 547 F.2d 1, 3 (1st Cir. 1976).

%8 1d.

%9 Receivership Order, Civil Enforcement Case, Docket No. 491 at { 68.
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Counterclaims.

V. Glenda Johnson lacks Standing to Bring the Counterclaims.

Standing is a jurisdictional prerequisite.®® A counterclaim plaintiff has the burden of
establishing standing including adequately alleging a plausible claim of injury to support
standing.®! “To establish Article 111 standing, a plaintiff must show: (1) that he has suffered an
injury in fact; (2) that the injury is fairly traceable to the challenged action of the defendant; and
(3) that it is likely that the injury will be redressed by a favorable decision.”®? To allege an injury
in fact, Glenda Johnson must show that she has been harmed in a manner “that is (a) concrete
and particularized and (b) actual or imminent, not conjectural or hypothetical.”®® Glenda Johnson
does not own IAS shares. Therefore, she has not suffered an injury in fact and does not have
standing to assert the Counterclaims against the Receiver.

Glenda Johnson does not—and at all relevant times did not—own IAS stock. At her May
1, 2019 deposition—which was before the date of the order canceling shares—Glenda Johnson
testified, under oath, that she did not currently own IAS stock.%* This information is corroborated
by documents produced by the Pacific Stock Transfer Company. % In fact, the Receiver has not
seen any evidence of current IAS stock ownership by Glenda Johnson.®® The Counterclaims,

however, identify Glenda Johnson as “an owner of IAUS stock” and allege that the “cancellation

80 Dias v. City and County of Denver, 567 F.3d 1169, 1176 (10th Cir. 2009).

61 Clark v. Lynch, 213 F. Supp. 3d 1347, 1351 (D. Kan. 2016) (citing COPE v. Kansas State Bd. of Educ., 821 F.3d
1215, 1221 (10th Cir. 2016)).

62 Am. Humanist Ass'n, Inc. v. Douglas Cty. Sch. Dist. RE-1, 859 F.3d 1243, 1250 (10th Cir. 2017) (citing Ariz.
Christian Sch. Tuition Org. v. Winn, 563 U.S. 125, 133-34 (2011)) (quotations and alterations omitted).

83 Grand Canyon Tr. v. Energy Fuels Res. (U.S.A.) Inc., 269 F. Supp. 3d 1173, 1190 (D. Utah 2017) (quoting Friends
of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 180 (2000)).

64 Exhibit 1 at 27:14-29:12.

% See Declaration of Wayne Klein, attached hereto as Exhibit 2.

% 1d.
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of IAUS shares owned by Glenda E. Johnson was a flagrant violation of her constitutional
rights” and that “Wayne Klein injured Glenda E. Johnson by destroying the value of her
ownership interest in IAUS . .. .” %7 Specifically, the Counterclaims seek the relief in the form of
“[a]n award of damages for the wrongful taking of property without just compensation in an
amount to be determined at trial;” and “[a]n award of compensation against Wayne Klein for the
lost value of her IAUS shares[.]”®

Because Glenda Johnson does not own shares in 1AS, she suffered no injury in fact.
Indeed, regardless of the merits of the Counterclaims, she simply cannot be entitled to damages
or compensation for the value of her IAS shares because she had no ownership in IAS shares.
Accordingly, Glenda Johnson lacks standing to bring the Counterclaims against the Receiver.

CONCLUSION

For the foregoing reasons, the Counterclaims should be dismissed, or—in the
alternative—the Counterclaims should be stayed until further order of the Receivership Court,
which must include a finding by the Receivership Court that the Receiver acted in malfeasance,
bad faith, gross negligence, or reckless disregard of his duties.

DATED this 9" day of October, 2019.

PARR BROWN GEE & LOVELESS, P.C.

/s/ Michael S. Lehr

Jonathan O. Hafen

Jeffery A. Balls

Michael Lehr

Attorneys for R. Wayne Klein, Receiver

57Answer, Jury Demand and Counterclaim, Counterclaim, 11 12-13, Docket No. 5, filed September 27, 2019.
% d. at Counterclaim Relief, 1 1, 3.
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CERTIFICATE OF SERVICE

I hereby certify that the above PLAINTIFF’S 12(b)(1) MOTION TO DISMISS
DEFENDANT’S COUNTERCLAIMS was filed with the Court on this 9th day of October,
2019, and served via ECF on all parties who have requested notice in this case.

/s/ Michael S. Lehr
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