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Ken Birrell

From: Ken Birrell

Sent: Wednesday, October 31, 2012 9:50 AM

To: Jason@orangeinsure.com’

Subject: RE: Generlized Documents

Attachmaents: Tax lssues Relating to Purchase of Solar Lenses Memo.pdf
lason,

Please see the attached memo, which contains a generalized analysis of the tax consequences relating to purchasing the
solar lenses. Please note that this analysis is limited to C corporations — there would be different issues for an individual,
partnership or 5 corporation purchaser.

Thaiks,
Ken

Kenneth W. Birrell
KIRTON MSCONKIE
P: 801-321-4826

F: 801-321-4893
kbirrell@kmclaw.com

From: jason@orangeinsure.com [mailto:jason@orangeinsure.com]
Sent: Tuesday, October 30, 2012 3:52 PM

To: Ken Birrell

Subject: RE: Generlized Documents

Great. I look forward to it.

Could you also include the opinlon letter executive summary?

The end of the letter has a pretty good summary that could be edited for that purpose if you wanted.
The front of a page document thal sums up the basics points of the letter would be great.

Thanks,

Jason

~~~~~~~~ Original Message --------

Subject: Re: Generlized Documents

From: Ken Birrell <kbirrell@kmclaw.com>

Date: Tue, October 30, 2012 11:04 am

To: "jason@orangeinsure.com"” <jason@orangeinsure.coim>

Yes, I will have it to you first thing tomorrow morning

On Oct 30, 2012, at 11:31 AM, "jason@orangeinsure.com" <jason@orangeinsure.com> wrote:

oate: 2 </4 <(7)

CitiCourt, LLC

Ken,
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Are yoll close-on the opinion latter/reasoned analysis?
‘Thanks,

Jason

~~~~~~~~ Originatl Message i-—---=-=
‘Subject; Generlized Documents
From: Ken Birrell <kbirrell@kmclaw.com>
Dater Tue, October 30, 2012 9:28 am
To: "jason@orangeinsure.com™ <jason@orangeinsire.com>

Jason;

Alttached are generalized versions of the Purchase Agreement (including a
Promissory Note for the Tnstaliment Payments — it will be the Promissory Note
rather than the Purchase Agreement that varies as the applicable federal rate
fluctuates) and the Operation and Maintenance Agreement. As before the

- Operation and Maintenance Agreement basically states that the Operatoris
required to provide the services detailed in the Operation-and Maintenance
Guldelines.. If we don't actually have such Guidelines to attach, then we will need
to instead explain the services to be provided in the Operation and Maintenance
Agreement: itself,

Thanks,
Ken

Kenneth W, Birrgll
<image003.ipg>
P 801-321:4826

F: 804 »321—4893
kbirrell@kmeclaw.cont
wwi . kimnclaw.com

CONFIDENTIALITY NOTICE: This communication is confidential and may contain attorney-client
privileged information: if you are not the intended recipient or believe that you have recelvad this
comminication in error, please do not print, copy, re-transmit, disseminate, or otherwisé use this.
information. ‘Alse, pie‘ase indicate fo the sender by reply e-niail that you have received this e-mail in
efror, and delete the copy you received. Thank you.

IRS CIRCULAR (230) DISCLOSURE: To ensure compliance wilh requirenients imposed by the IRS,
we infarm you that any tax advice contained in this communication, unless expressly stated otherwise,
was not intended or writlen to be used, and cannot be used, forthe purpose of (i} avoiding tax-related

penaltie:, under the Internal Revenue Code or {ii) promofing; marketing or recommending to another
party dny tax-reldted matter(s) addressed herein,
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KIRTON | MCCONKIE

MEMORANDUM

DATE: Oclober 31,2012

TO: SOLCO I, LLC
Attng Neldon Johnson

FROM: Kenheth W Binell

SUBIJECT: = TaxIssues Relating to Purchase of Solar Lenses

INTRODUCTION

This wemorandum is in response to your request for our analysis of certain tax
consequernices for the buyers (the ‘Buyers”) of solar lenses {tom SOLCO, 1. LLC (the “Seller”™)
based on factual circumstances that are substantially similar in all material tespcctq to the Faets
(as such ternt is defined below). Please note that the analysis in this memorandum is based upon
the existing provisions of the Internal Revenue Code of [986, as amended {the “Code™) and
regulations thereunder (including final, témporary and proposed) and upon curreat Interpal
Revenue Service (“Service”) published rulings and existing court decisions, any of which could
he changed at any time, Any such changes may be refroaciive and could significantly modily the
analysis set Torth herein. Similarly, any change in the Facts or the assumptions stafed below,
upon which our analysis is based, could modify our conclusions,

EXECUTIVE SUMMARY

The solar lenses that Buyers purchase from Seller (the “Solar Lenses™) will qualify as
“energy property” that is eligible for the energy tax credit under Code Section 48, For ptirposes
of ealculating the energy credil, the basis of each Solar Lens will be Three Thousand Five
Hundred Dollars ($3,500) and the energy percentage will be thirty percent (30%) so long as the
energy credit is claimed prior to January 1, 2017 (and will be ten percent (10%) if claimed after
that date). Buyers will be able to claim the energy credit in the year that the Solar Lenses are
placed into sérvice. ‘

The Solar Lenses will be ehybla for depreciation under Code Section 168(a) 4s S-year
property. In addition, Solar Lenses acquiréd by a Buyer and placed in service before January 1,
2013, willalso be ehgxble for additional first-yedr depieciation underCode Section 168(k),

ATPOBENEYS AT 1AW | fios kelonkic Briltig, S0 £33t Soulk Teniphd, SAC Lae Oy, UT 83T 11 2013
i kiichon it ] DI Eaale Gate Tower B ES 21 South Tamnls, Sal Gake Tl U 841 it
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FACTUAL BACKGROUND

The Solar Lenses will be parchased by Buyers that are (i) corporations o Umited Tiability
companies organized in the United States, (1) neither tax-exempt hor governmental entities and
(t1) taxed as subchapter C corporations for federal income tax purposes, The Solar Lenses will
be purchased pursuant to a Solar Lenses Purchase Agreement that is substantially similar to the
agreement set forth in Exhibit A hercto (the “Purchase Apreement™). The Solar Lenses were
marnufactured by International Automated Systems or one of its affiliates and consist of thin-film
solar-fenses that focus the sun's energy, which éngrgy is coliected and transmitied to pi oduce
heated steam for power generation and other uses, The Treasury Department has made a grant
under Section 1603 of the Ameridan Recovery & Reinvestment Act of 2009 with respect to the
same maodel of solar lenses as the Solar Lenses and related equipment, which grant tequired a
tinding by the Treasury Departivient that such solar lenses and velated equipment constituted
property described in Cade Section 48(a)(3)(A)yor (i)

According to ihe Purchase Agreement; the purchase price (“Purchase Price’) for sach
Solar Lieng shall be Three Thousand. Five Hundred Dallars ($3,500). Buyer shall pay thiry
percent (30%) of the Putchase Price upon execution of the Purchase Agreement and provide
Seller with a Promissory Note that is substantially similar to the promissory note set forth in
Exhibit B hereto (the “Promissory Note”) for the remaining balance of the Purchase Price.. The
Promissary Note provides for payment of the remaining balance of the Purchase Price in
substantially equal annual installment payments over s period of thirty (30) years. (the
“Installment Payments”) with interest at a rate equal to the ioug~tu m applicable federal rate
determined in accordance with Code Section 1274 as such rate is in effect for the month in which
theSolar Lenses are acquired,

All of the Solar Lenses will be new at the time of their purchase by the Buyer, No petson
will ‘have put the Solar Lenses to any type of use prior to the Buyer's purchase of the Solar
Lenses. No person will have claimed any credits under Code Section 45 of 48 or received a
Section 1603 grant with respect to the Selar Lenses prior to the Buver's purchase of the Solar
Lensegs. All of the Solar Lenges will be installed at projects lacated within the United States:

The Buyer will énter inte an Operation dnd Maintenance Agreement that is aubstanmlly
similar o the agr eement attached hereto as Exhibit C (the “O&M Agrecnient”) with LTB, LLC,
a Nevada limited liability wmpany (the “QOperator” ) 1o overses the operation and nigintenatice of
the Solar Lenses, The Operator is a for- pmﬁt commercial enterprise that is not related to sither
Buyer or Seller through common ownership. The Operator will also lease from Seller or an
affiliate of Seller the towers in which the Solar Lenses will be installed, receivers to collect the
senergy from the Solar Lienses and certain otherequipment relating thereto, The Operator shall be
responsible for performing the services described in the O&M Agreement, including ‘the
collection of all-income generated froim this operation of the Solar Lenses, imludihg any revenue
generated trom the use or sale of thermal energy or electric power generated using the. Solar
Lenges (the “Gross Revenue”), ‘As compensation for its services, the Operator shall be entitled

- to'retain an amount equal fo the Gross Revenue minus an annual rental payment as set forth in
the O&M Agreement (the “Renial Payiment™). The Rental Payment shall be a fixed amount and
shatl not be g function of the net profits genérated by the Solar Lenses.

Tax Issues Relating to Prachase of Solar Lenses
Page20f 14 4813:7699-8227 1
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The Purchase Agreement; Promissory Note and O&M Agreemient are referied {0 heréin
as the “Transaction Documents.” The factual matters sef forth above along with the Transaction
Documents shall be referted to collectively herein s the “Facts™

EXPLANATION OF THE LAW AND APPLICATION OF THE TACTS T0 THELw
1. ‘Bale vs, Ligase

The Buyer's tax treatiment with respect tothe Solar Lenses dépends in part-upon whether
the overall transaction constitules a sales transaction in-which the Buyer becomes and remains
the owner of the Solar Lenses for tax purposes and therefore is the party entitled ta claim the
energy tax credits and depreciation deductions relating to the Solar Lenses, Although there is no
bright-line test for detérmining whether atransaction constitiates a sale or a lease for fax
purposes, the Service and the courts have developed various factars that they use (o guide this
determination. For example, in Rev. Rul 55-540 the Service stated that the determination of
whether a transaction constitutes a sale or a lease “depends upon the intent of the parties as
evidenced by the provisions of the agreement, réad in light of the facts and utcumswmes
exigling at the time the agreement was executed.” The Service noted that although “no single
test, orany special combination of tests, is absolutely determinative,” it provided a list of several
conditions that, if present, *in the absence of compelling persuasive factors of contrary
implication {evidence] an intent warrariting treatment of a transaction for fax purposes as d
purchase and saleé rather than as a lease or réntal agresment.”

One of the conditions indicating a sale is that “[pJortions of the periodic payments are
made specifically applicable to an equity to be acquired by the Jessee.” Rev, Rul. 55-540, citing
Truntar Bowen v, Commissioneér; 12 T.C. 446, acquicscence, C.B. 1951-2, The Purchase
Agreement specifies that the Promissory Note represents payment of the Purchase Price that
remaitis due after receipl of the Down Paymen(. Conversely, no part of the Rental Payment due
under the O&M Agreement is specifically applicable to the Operator acquiring an equity interest
in the Solar Lenses since the parties do ndt anti¢ipate the Opetator eveér acquiring such an equity
inferest.

Another and related condition indicating a sale is that *[sJomie portion of the perfodic
‘paytnents is speuhc.x!ly designated as interest or is otherwise readily tecopnizable as the
equivalent of interest.” Rev, Rul 552540, citing Judson Mills v, Comumissioner; 11 T.C, 25,
acquisscence, C,B, 1949-1, As noted above, € he Purchase Agreement and PromissoryNote
specifically designate a portion of the Installment Payments as interest, but there is no
carresponding specific designation of interest within the O&M Ag;eement. Moreover, ng
pm,ﬁon\ of the Rental Payments appear to be readily recognizable as the equivalent of intergst.

A third condition indicating a sale is that “{t]he lessee will acquire title apon the payment

of a stated amount of ‘rentals’ which under the contract he is required to-make.” Rev. Rul, 55-

540, citing Her vey v. Rhode Island Lacomotive Works, 93 U, S, 664 (1876 Taftv.
Commissioner, 27 B.T.A. 808; Truman Bowen v, Cnmmwsmnef 12 T.C. 446, aequiescence,
C.B. 1951-2. Under the termis of the Putchase Agreement and the 0&M Agrecment, the Buyer
will receive title to the Solar Lenses from Seller and riot pass that title to the Operator under ary
conditions. Therefore, the Buyer will hold title to the Solar Lenses throughout the temm of both
apfeements,

Tax Issues Relating for Purclisisd of Salir Léiges
Page Jof 14 4§13:7699.8927:3
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I general, ¢ouits 1ook to whetherthe benefits and buidens of ownership have passed to
the purparted buyer/lessor when determining how to classify sale-leaseback transactions for tax
purposes. One important factor has been whether the buyer-lessor truly had an economic
investment that would be meaningful if it abandoned the property. For example, in Frank Lyon
Co v Unifed States, 435 U.S. 561 (1978), a key factor in the Suptreme Court’s decision to uphold
a sale-leasebuck transaction was the substantial economic investment made by the buyer/ le%sm
The buyer/lessor ptitchased a building for $7.64 million with a $500,000 down paymenit
(fepresenting 6,5% of the purchase price) and took oula mortgage for the remalining putchase
price; The huyer/léssor then leased the building back 1o the seller/lessee with the annual vent
exactly equal fo the buyer/lessor’s annual mortgage payments, The selleiflessee had options to
purchase the building at various times at a price equal to the sum of the unpaid mortgage plus the
buyei/lessor’s $500,000 plus 6% interest, . The Supreme Courl’s decision {o uphold the gale
leaseback transaction was based in large measire the significance of the buyer/lessor’s ecanamic
investment, with the court finding that the buyer/lessor’s financial position was substantially
affected due to the $500,000 investment and long-term debtand the buyer/lessor was exposed to
real and substantial risk. Conversely, sale-leaseback transactions that have not béen upheld by
the courts typically involve minor down payments, nohrécotirse financing and inflated sales
prices. Seeeg, Franklin Esicte v. Commissioner, 64 T.CO752(1975), aff'd, 544 F.2d 1045 (Oth
Cir. 1976). Here, the Buyer will make asubstantial economic investment in the Solar Lenses.
Forexample, the Buyer's down payment is thirty percent (30%) of the Purchise Price, nearly
five times as large g5 the down payoient in frank Lyon, and the financing on the remainder of
the Purchase Price is fully recourse.

Another important Tactor for the courts 1s the existence of répurchase options at favdrable
prices, whichindicate that the sellor/lessee has not truly rélinquished its interest in the property.
See e.g., Sowerhy v, Copmissioner, 47 T.C.M, 897 (1984). Here, neithei the Seller nor the
Operator will hidve an option to purchase the Solar Lenses at any price, let alone a favorable
price.

Another important factor for the cotirts has been the relative cash flows, such as
situations where the rental incoime stream is failored to match the debt payments without any
significant positive cash flaw for the buyer/lessor. See e.g., Larsen v. Comimissioner, 89 1.C.
1229 (1987). Here, it is anticipated that the annual revenue stream (from the Renital Payments)
will be substantially preater thatr the annual debt payments (the Installnment Payments), which
medns that the Bayer should bave substantial positive cash flows,

Finally, the Purchase Agreement provides that all parties shall, for tag purposes, report
the transactiong provided fot in the Purchase Agresment and O&M Apresiient as a sale of the
Solar Lenzes to the Buyer followed by a thirty (30) yearoperating lease ofthe Solar Lenses to
the Qperatar,  Thus, the parties clearly intend for the transactions to constitute a sale of the lenses
to Buyer with the Buyer bearinig the économic benefits and burdens of ownership of the Solar
Lenses. Given the substantial economic investment bemﬂ made by the Buyer; the specific
designation of principal and interest payments by the Buyer to Selller and no such designation df.
with respect to payments by the Operator to the Buyer; the fact that the Buyer will have title to
the Solar Lenses, the fact that neither the Sellernor the Operator will have an option to acquire
the Solar Lenses from the Buyerand the fact that (he Buyer will recognize substantial positive
cash flow from the Solar Lenses, we believe that the transactions should be treated as a sale of
the Solar Lenses to Buyer for tax purposes. Accord! fngly, the Buyer should be the person entitied
to elait the energy credit and depreciation deductions relating (o the Solar Lenses,

"Tak Jestios Relating to Purchase of Solar Lenses
Puge 4 of 14 4513976508027,
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i Energy Tax Credit

Code Section 38 provides as a credit against a taxpayer's federal income taxes an amount
equal to various eredits, including “the investment credit determined under section 46." Code
‘Section 46 defines the investment credit as the sum-of various credits, including “the energy
credit™ Code Section 48(a) provides that, su hject to certain exceptions hot apphcable to the
Solar Lenses, that “the energy credit for any taxable year is the chier gy percentage of the basis of
cach ehergy property p hccd in service during such taxable year,”

A Energy Property

Code Seclions 48(a)(3) and SO(h) contain six (6) requirements that properly mbist satisly
in order to qualify as “energy property. ™ As summarized below, the Solar Lenses satisfy each of
these fequirements.

1. Solar Energy Property

First, the properly must consist of pmpexty described 'in Code Section 48¢a)(3)(A):
Among the types of property described therein is equlpmem whiclt uses solar energy {o generate
' iecmcrtv‘ to-heat or cool (or pxuvtdc hot water for use in) 4 stuctiure; or to pmvu‘iu solar process
heat, excepting property, used to generate encrgy for the purposes of heating a swimting pool”
Cade Section 48(a)(3)(AYi). Such solar energy propetty includes equipment and materials, as
well as parts related to the Runction of that equipment, that use solar energy directly to perform
these functions, generally through the use of equipment such as collectors (to-absorb sunlight and
create hot liquids or air), storage tanks (to stere hot liquids), rockbeds (to store hot air);
therémaostats (fo activate pumps or fans that circilate the hot liquids or air) and heat exchangers
(16 utilize hot liquids or air to ¢reate hot air or water). See Treas. Reg. Section 1.48-9(d)(1).
Selar. energy property. includes equipment that uses solar ‘engrgy 16 generate electricity, aid
includes storage devices, power conditioning equipment, transfer equipment; and parts related to
the functions of those items, which are patt of the process involving the transformation of
sunlight into electricity through the use of such devices as solar cells or other collectors so fong
as such equipment is used up to (but not including) the state that transmifs or uses electricity.
See Treas. Reg. Section 1.48-9(d)(3): ‘Equipment that Uses solar energy beyond the distribution
stage s eligible. oniy if specially adapted to use solar energy. See Tress. Reg Section 1.48-
9(d)(5)-

It is not necessary for solar energy property “to comprise a completely functional solar
system in-order to qualify for the energy ofedit. o Cogper v, Commissioner, 88 T.C., 84 (1987),
the Tax Court held that property within the meaning of Code Section 48(a)(3)(A)i) is any
equiprient that uses solar enerpy fo generate electricity, to heal, cosl, or provide hot water for
use in a struicture, or to provide solar process heat, and includes parts solély related to the
functioning of such equipnesty the court found that an mcompiete system made iip of qualifving
parts, such as collectors, stovage tanks, theemostats, heat exchangers, efc. ¢an qualify for the
credit,

The Solar Lenses will be capable of using solar encrgy to generate electricity and/or solar
process heat once they have been properly installed in a‘tower and otherwise incorporated into a
larger solar energy system.. As explained by the Tax Court in Coaper v, Commiissioner, 88 T.C,
84 ¢1987), the Tact that the Solar Lensés must be instafled and iricorpordted into a larger solar

Tax fssucs Relating to Purchase of Solar Lenses =
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energy -system does not prﬁvcnt thent from qualifying as energy property, Finally, it is our

understanding that the Solar Lenses will riol *be used for the purposes- of healing a swimining
poalexcept to the extent that electricity generated by the Solar Lenses is sold ta an end-user who
uses such clectricity to heat a swimming pool, Therefore, the Solar Lenses are deseribed in Code
Section 48(a)(3)(A)i) and thereby satisfy this first requirement to being classified as energy
property.

2 Aequisition and Original Use

Second, ‘the Property imust cither be (1) constructed, reconstructed or ereeted by the
taxpayer or (i) acquired by the taxpayer if the arigindl use of such property cominences with the
taxpayer. Code Section 48(a)(3)(B). Treas. Reg. Section 1.48-2(b)(6) provides {hat praperty is
deemed to be acquired ‘when weduced to physical possession: or control:  Treas. Reg. Section
1.48-2(b)(T) provides: that or iginal use means the first use to which the property is put, whether
ob not such tse carresponds to the use of'such property by the taxpayver:

The Buyer will not construct, reconstrdct -or efect any. of the Solar Lenses itself,
However, the Buyer will acquire control of the Solar Lenses pursuant to the terms of the
Purchase Agreement. Therefore, the Buyer will have acquired afl of the Solar Lenses within the
meaning of Code Section 48(a)(3)(B) and Treas. Reg. 1.49-2(b)(6). As noted in the Facts, none
of the Solar Lenses will have been put to any use by any other person prioy to their acqu;smon by
the Buyer, Therefore, (lie original use of the Solar Lenses will commence with the Buyer within
the meaning of Code Section 48(a)(3)(B) and Tréas. Reg. 1.49-2(b)(6). Accordingly, the Solar
Lenses satisfy this second requirement to being ciassmcd as CNEIEY PIoperty.

3. Qualify for Depreciation

Third, the property must qualify for depreciation (or amortization in licu of depreciation).
Code Section 48(a)(3)(C). Treas. Reg. Section 1:48-1(b)(1) provides that property qualifies for
deprecation within the meatiing of Code Section 48(a)(3) “if the property is of a chatacter mubjmt
to the allowance for depreciation under seetion 167 and the basis (or costy of the property is
recovered through a method of depreciation, including, for example. . . -methods of depreciation
which measure the life of the property in terms of years,”

As summarized i greater detail in Section [IL.A below, the Solar Lenses are of a
character subject to allowance for depreciation under Code Section 167 and the Buyer’s basis in
the Solar Lenses will be tecovered throtgh a method of depreciation, Therefore, the Solar
Lenses satisfy this third requirement to being classified as energy property:

4, Satisfy Performaince Standards
Fourth, the property must-satisfy the performance standards, if any, which the Service has
prescribed by regulation and -are in-effect at the time of the acquisition of the property. Code
“Section 48(a)(3)(D), . However, taxpayers need not waif for issuance of performatce standards
- before proceeding with the acquisition of the property orthe claiming of the energy credit. See
Information Release 2134, 1979-28 L.R.B. 36.
, Ta dam the Service has not published any performance standards that would apply to the
‘Solar Lenses, Because a Buyer need to wait until performance standards are issued, until such

Tax Issuss Reliting to Porehase of Solar Lensas
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iime as the Service publishes performance standards, the Solar Lenses will satisfy this fourth
requirement to being classified as energy property:

5. No-Claiming of Code Section 45 Credit

Fifth, taxpayer cannot have claimed a renewable electricity production credit under Code
Sectivt 45 for the taxable yeatr or any prior taxable year with respect to the property,. Code
Seetion 48(a}3).  Code Scection 45 provides a credit fo certain fadilities that use. renewable
resources, such as solar energy, to produce electricity, However, Code Section 45(dj(4) provides
that stich. a facility. "shall not include any pmpez ty deseribed in section 48(a)(3) the basis of
which is taken into account by the taxpayer for purposes of determining the ener ¢y credit under
section 487 In esserice, the taxpayer has to choose between claiming a tax credit under Code
Section 48 (which is based upon the basis of the property) or Cade Scetion 45 (which is based
apoii the-amount oF electricity sold).

No person has elaimed a credit under Code Section 45 with respect to the Solar Lenses:.
Sa long as the Buyei does not attempt to claim such a credit in the future, the Solar Lenses will
satisfy this fifth refuirenyent to being ¢lassified as energy propety.

6. No Disgualifying Use

Property does not qualily as energy praperty if it is used (i) predominantly outside of the -
Uttited  States, ~(il) predominantly o firnish lodging or fn- connection with. the: furdishing of
fodging, (iii) by certain tax-exempt organizations, (iv) a govenimental entity ot (v) a foreign
person or entity. Code Section 50(b).

The Solar Lenses will all be installed in prajects located within the United States:
therefore the Solar Lenses will not be predominantly outside of the United States.  Given the
nature of the Solar Lenses, they are not capable of furnishing lodging within the meaning of
Code Section 50(b), therefore their use will not be predominantly (o furnish lodging or in
connection with the furnishing of lodging.  Neither the Buyer nor the Operator is a tas-exempt
organization, governmental entity or foreign person. Moreover, under the terms of the O&M
Agreement the Operator is not permitied to sublel any of the Solar Lenses or assign any of its
rights or obligations under such agreement without the prior written consent of the Bayer, so the
Operator cannot cause the Salar Lenses to be used by a tax-exempt organization, governmental
entity or foreign person or entity without the Buyer’s consent, Therefore, so long as the Solar
Lenses are subjeet to the O&M-Agreement, they will ot be-used by a tax-exempt organization,
governmental éntity or foreign person or entity without the Buyer's prior consent, Accordingly;
the Solar Lenses satisty this sixth and final requirement to being classified as energy property.

B: Envrgy Pere’eniage

Code Section 48(a)(2)(AYD(11) provides that the energy percentage is thirty percent
(30%) for various types of p’mperties, including encrgy propeities described in Code Section
48(2)(3 )(A)(z) for periods ending before January 1, 2017 and ten perceni (10%) for periods
beginning on Janvary 1, 2017. Ag summarized o Semon ILA.1 ahove; the Solar Lenses are

described in Code Su,tmn 48(a)(3N AN, Theiefore, so long as the energy credit is clalmed‘
before January 1, 2017, the energy percentage for the Solar Lenses will be thiry percent (30%

Tax Issies Relating to Pavchase of Sola¥ Lénges
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If the encrgy éredit is ¢laimed on oF after Janvary 1, 2017, then the enerpy percentage will bé ten
percent (10%).

<, Basis
1. I General

The basis of the Solar Lenses for purposes of the enefgy cfedit will - initially be
determined in aceordance with Code Section 1012(a), which provides that basis of the Solar
Lenses is their cost, Because the Purchase Price for each Solar Lens will be Three Thousand
Five Hundred Dollars (83,500), such amount will ‘be the cost basis of each Solar Lens for
purposes of Code-Section 1012(a).

2. At-Risk Limitation

For purposes of calculating the amount of the energy tax eredit tnder Code Section 48(a),
the cost basis amount determined in accordance with Code Section 1012 must be reduced to the
extent required by the at-risk rules of Code Section 49, Code Section 49(a)( DAY providés that
in computing the investment credit amount, the basis of property placed in service by a taxpayer
described in Code Section 465(a)(1) and used in an activity with respect to which any loss is.
subject to- Himitation under Code Section 465 -must be reduced by the amount of nonqualified
nonrecourse financing rélating to such property as of the close of the tax year in which the
property is placed in service.

Taxpayers described in Code Section 465(a)(1) include individuals and subchapter C
corporations with tespect to which the stock awnership requirement of Code Section 542(a)(2)
are met. The stock ownership r;qmremum of Code Section 542(a)(2) is met if more than fifty
percent (50%) of the corparation’s stock is owned, directly or indirectly, by not more than five
(5)individudls. Code Section 544 includes various attribution rulés for determining stock
ownership for purpases of Code Section 34?(33(”‘) which, among other things, deem an
individual to hold ali of the stock held by various members of the individual’s faniily (including
brothers, sisters, spouse, ancesiors and lineal descendants) and various: corporations,
‘partnerships, estates and trists. In ferms of the type of activity requirement, if a cor poration
satisfies the ownership requirements of Code Section 542(a)(2), then essentially all of its
activities ard dctivities with respect to which losses aré subject to Himitation urider Code Section
465, Thus, whether @ Buyer will be described in Cade Section 465(a)(1) will depgnd upoi the
Buyer's ownership structure. 1fa Buyer's stock is widely held, then it will not be subject to the
at-risk limitations of Code Section 49; if.a Bityet's stock is closely held (as défined in Code
Section 542(a)(2)), then the Buyer will be subject to Code Section 49.

However, even if a Buyer is described in Code Section 542(a)(2) and theréfore subject to
Coide Section 49 the amount of its basis in the Solar Lenses will not be reduced. Code Section
49(a)( 1)(F) provides that the at-risk rules of Code Section 49 do not apply to qualified energy

pr opel ty as such term was defined for purposes of Code Section 46(c)(8) as such was in effect
prior to the enactment of the Revenue Reconciliation Aet of 1990 (“"RRA-1990") on November

Tox Isites Refating (o Prehase of Solar Leénses
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. 1990, Qualified energy property is any property thatsanshieseach of the four (43 conditions
mmmamc:( in the following sections, ~

a. At-Risk Limitations Would Otherwise Apply

Fitst, the property niust be energy property to which the at-risk limitation on the
investment credit would otherwise apply. Pre-1990 RRA Code Section 46(c)(8)(F). As
described above, the at-risk limitation rules generally apply to praperty that is placed in service
by a taxpayer that is described in'Code Section 465(a)(1) and is used in convection with an
activity with respect to which losses are subject (o limitation under Code Section 465, Whether
the Solar Lenses are qualified energy property is only an issue il they would otherwise be subject
to the at-risk limitation, so the Solar Lenses will satisfy this first requirement for being qualified
energy property,

b, Energy Percentage Greater than Zero

Second, the energy percentage for the property must be more than zero at the time it is
placed in service: Pre-1990 RRA Code Section 46(c)(8)(F)(ii). As noted in Section 1.B. above,
the encrgy percentage for the Solar Lenses will be either thirty percent (30%) o ten percent
(10%). Therefore, the Solar Lenses satisfy this second requirement for being qualified enetny
properiy.

e No More Than 73% Qualificd Nonvecourse Financing

Third, as o' theclose of the tax year in"which the property 1§ placed i sérvice, no:more
thatt séventy-five percent (75%) of the basis of the property niay be attributable to nonqualified
nonrecourse financing.: Pre-1990 RRA Code Section 46(c)(8)(F)(ii). To be nonqualified
monirecotrse financing, the financing must, among other thmgs be nonfecourse financing, Code
Section 49{a)(1)(D)().- Financing is “nonrecourse financing” i (i) the bmmwer/taxpa\'u is
pratected against loss through guarantees, stop-lass agreements or other similar arrangements or
(il) any amount borrowed from a person who has an interest (other than as a creditor) in the
activity in which the property is used or from a person related to such a person. Code Section
49(ay(1 (D). A person has an interest other than as a creditor only if the person has either a
capital interest in the activity or an interest in the net profits of the activity - Treas, Reg, Section
1:465-B(B)(1). For this purposs, a capital interest means au interest in the assets of'the activity
that is distributable to the owner ofthe capital interest upon liquidation of the activity. Treas.
‘Reg. Section 1.465-8(b)(2).

The Buyer is not protected a‘gaihst foss through guarantees, stop-loss agreements or
ather similar arrangements — the Buyer is the only person that is tab le with respect to the
Installment-Payinents: Thus, the Buyeris not profecied: ag;:mst lass through guarantees, stop-
loss agreements or other similar arrangements within the meaning of such terms for purposes of
Treas. ch ‘Section 1.463-8(b)(2).

* Niite: Tlie rules st forth inprec1 990 RRA Code Section 46(A(8)(Fy included & TRk condition thdt prectuded
exclusion Grom applying toall engrgy property; Pre-1990 RRA Code Section 46(0{8)(1 . However, the epeal
-of pre=1990 RRA Code Sectidn 46(e)( 8)(F) was accommipanied by a narowing of eligible energy property, with the
result thiat property that qualifies for the enerpy credit necessatily satisfies the fifth u:sm}mon i allevents, Pre1990
RRA Code Section 46(cH 8 it}

T ax Issiles Relating to Purchase of Sofar Lenses .
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' Likewise, Seller, the person providing the financing for the Solar Lenses, willnot have an
interest other than as a creditor in the activity in which the Solar Lenses will be used. Seller will
not have a capital interest {n such activity since it will not be entitled (o rective any partion of
the Solar Lenses in the event the Buyer decides to liquidate the activity. For example, if the
Buyer decides to sell the Solar Lensés and liquidate, the Seller would not be entitled.to a partion
of the sale or liquidation proceeds except that Seller would be entitled to payment of the
remaining balance of the Purchase Price, which right is consistent with the interests of a creditor.
Stmilaily, Seller will not have aninterest in the net profits of theactivity since the amounts that
it receives, both from Buyer in the form of Installinent Payments and from Operator in the form
of rental payments for the solaritowers, receivers and other equipment, is nota finction ofthe
net profifs, as opposed to the gross receipts; front the activity. Thervefore, the Installment
Payments do not constitute gither nonrecourse financing or nongqualified nonrecourse financing
and the Solar Lenses satisfy this third requiremeit for being qualified-energy property:

<. Level Payment Lioan

Fourth, any nonqualified nonrecourse financing in copnection withithe property musi
consist of 4 loan in which each installment is substantially equal, a portion of each installment
miust beattributable to the tepayment of prineipal, and that portion must be increased
commensurately with decreases inthe partion of the payihent attributable to interest. Pre-1990
RRA Code Section 46(c) (8} )DL, Because the Tnstallment Payments.do not constitute
nonqualified nonrecourse financing, there is no nonqualified nonrecourse financing with respect
to the Solar Lenses. Therefore, the Solar Lenses satisfy this fourth tequnement for-being
qualified energy property. Accmdmg!v Code Section 49 does not require any reduction in the
basis of the Solar Lenses as determined i accordance with Code Section 1012 irrespective of
whether the Buyer is deseribed in Code Section 465(a)(1)

D, ‘Placed in Service

Property is placed in service when it is “placed in a conditian or state of readingss and
availability for a-specifically assigned function,” Treas. Reg. Section 1.46-3(d)(1)(i). Howevm;
the Tax Court hag held that for property purchased for lease to othets to be placed in service, “it
is ot pecessary. that the proper ty-actually be used during the taxable year in the taxpayer’s
profit-motivated venture. It is sulficient that the property be available for g2 Waddel! v,
Commissioner, 86 T.C. 848 (1986), eiting Sears Oil Co.v. Compiissioner, 359 F.3d 191,198 (2d
Cir. 1966 5) and Grow v, Commissioner, 80 T.C. 314, 326-327 (1983). ‘An important factori inthe
court's decision in Waddell was the fact {hat the taxpayers executed distribution agreements
simultancously with'the purchase, thereby showing that the equiprient was actually available for
lease at the tine of purchase even though it was not actually [eased until more thun a year later.

‘The Buyer will enter into the O&M Agreement, which effectively leases the Solar Lenses
to. the Operator, simultangously witlithe execution of the Purchase Agreement. - Thus, the Satar
Lenses will be available for use inthe Buyer's-leasing operations as soon 4s they are
manofactured and Buyer acquires them. Therefore, given the holdings in Waddell and the cases
cited therein, the Solar Lenses will be considered to have been placed in service as soon ‘as.they
are acquired by the Buyer even though they will not be installed and actually used by the
Operator to generate electricity of solar process heat until some later date.

Tax Issties Relativig to Purchase of Solir Lenses
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[l Deprecation
A In Gendral

Code Section 167(a) permits taxpayers to claim a depreciation deduction with vespect to
certain types of property used in a trade or business or held for the production of income. Code
Section 168(aj provides that the depreciation deduction authorized by Code Section 167(2) for
any tangible personal properly is determined by using (i) the applicable dépreciation methad, (i)
the applicable recovery periad and (1iiy the applicable conveiition.

Code Section 168(t b)(l B provides that the applicable depreciation method for property
generally is the dotible declining balance method, There are exceptions to this general rule for
various types of properties listed in Code Section 168(b)(2) and (3), but the Solar Lenses would
rot fall info any of the listed property types. Therelore, unless the Buyer elects otherwise, the
applicable depreciation method for the Solar Leénses will be the double declining balance
ritethod,

Code ‘Seetion 168(c) provides - that the applicable recovery period for a property is
determined by the recovery class of the property. Code Section 168(e)(Bi(vi) provides that the
S-year recovery clasy includes propeity that is deseribed: in Code Secticie 48(a)(3)(A). Codé
Section 168(c) provides that the gpplicable recovery period for S-yedr property is five (5) vears,
Therefore, the applicable fecovery period for the Solar Lenses will be five (5).

Code Seetion: - 168(d). provides that the applicable convention -for tangible personal
property such as the Solar Lenses is generally the half-year convention. However, the applicable
convention becomes thie mid-quarter convention if the aggregate bases of depreciable propeity
placed in service during thé final three (3) months of the taxable year exceed forty percent (40%)
of the agpregate bases of all depreciable property placed. iif sérvicé during suich taxable year,
Therefare, the applicable convention for the Solar Lenses will be either the half-yearor the mid-
quarter convention. ‘

‘Code Section 167(c) provides that the basis for depreciation purposes is the property’s
adjusted basis determined in accordance with Code Section 1011 for purposes of determining the
gain on the sale or other disposition of the propetty. Code Section 1011 provides that such basis
is the basis a5 determined under Code Section 1012 and adjusied ‘as provided in Section 1016
(and certain other provisions notapplicable to the Solar Lenses). As noted above, Code Section
1012 provides that the basis of property is the cost of such property. Code Section 1016 provides
that the cost basis must be adjusted by certain amounts. including the adjustment required by
Code Section 50(c) for investment credit property, - Code Section 50(c). provides that if an
investment eredit (including the energy credit) is claimed -with tespect:to g property; that the
basis of such property shall be reduced by an amount equal to fifty percent(50%) of the eredit.

As nated above, thie Bliyer's cost basis in each Solar Leno will be the Purchase Price of
Three Thousand Five Hundmd Dollurs ($3,500), Assuming the Buyer claims the energy tax
credit prior to January 1, 2017, such that the energy credit would be equal to thirty (%0%} of'such
‘basis armount, the reduction to basis required by Code Section 50(¢) would be’an amount equal to
fifteen parcent (15%). Therefore, the basis of gach Solar Lens would be reduced Two Thousand
Nine Hundred Seventy-Five Dollars ($2,075) for purposes of caleulating its depreciation
deductions under Code Section 168(a).

Tu [ssues Relating fo Purchase of Soldr Lenses ;
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B. Additional First-Year Depreciation

Code Section 168(k) permits taxpayers to deduct; rather than capitalize and recover
through depreciation deductions, fifty percent (30%) of the acijuste:d basis of “qualified property”
during the first year in which the property is placed in-sérvice;  In order to constitute qualified
property for this purpase, the property must satisty cmh of the four (4) conditions summarized
below.

Pirst, the property must have an applicable recovery period of twenty (20) years or less or
certain other types of property. Code Section 168(k)(2)(A)i)(1). Betause the Solar Lenses will
have an applicable recovery period of five (5) years, they will satisfy this fi'st requirement for
being qualified property,

Second, the property’s original use mast begin with the taxpayer after December 31,
2007, Code Section TOS(KN 2} A - Because the Buyer will-acquire all 'of the Solar Lénses
after December 31, 2007, they will satisfy this-second requirement for beirg qualified property:

Third, the property must be acquired by the taxpayer either (i) after December 31, 2007
and before January 1,.2013 or (i) pursuant 10 & binding written contsact entered into after
December 31, 2007 and before January 1, 2013 ~Code Section. 168(K) (23 AXiii). A contract is
binding only if it is enforceable under state law against the taxpayer and does not limit damages
to a specified amount, Treas. Reg. 1.168(k)-1(b)}4)(il)(A). The Purchase Agreement wzlt be
enforceable apgainst the Bayer wnder state law and does not limit damages toa specmed amount,
Therefore, any Purchase Agreement that is entered into before January 1, 2013, will satisfy this

third requirernent for being qualified property:

Fourth, the property. must be placed in service by the taxpayer before Janvary .1, 2013,
Code Section 168(k)}2)(A)iv). As summarized in Section 1D, above, Solar Lenses that have
bean acquired by-a Buyer will be considered placed in service upon the simulfangous execution
of the Purchase Agreement and O&M- Agreement. - Therefore, Solar Lenses will satisty this
fourth requirement for being qualified property if they are acquired by a Buyer prior to January
1, 2013,

IV, - Limitations upon Use of Credits and Depreciation Deductions -
A, At-Risk Limitations

Code Section 465(a) pr ovides that the losses (in his case, depreciation deductions in

excess of the Rental Paymients) of certain laxpayers from certain activities are only allowed to

- the extent of the aggrepate amount with fespect fo Which the taxpayer-is at risk ‘with respect to

such activity, The taxpayers subﬂct 16 Code Section 465(a) include a subchapter C corporation
that mests the ownership requirements of Code Section 342(a¥(2), which are summarized above,

For purposes of Section 465(a). a taxpayer is considered {0 be atrisk for an actvity in
amolint equal to-the sum. of the ‘amount.of money or property contributed to the activity and
‘certain amounts borfowed with respect to the activity. Code Section 465(b)(1). Taxpayers are
congidered to be at rigk for borrowed amounts-only. if the taxpayer is persana!fy liable for the
repayment of such amounts or has pledged property (other than property used in such activity) as
security for such horrowed amounts; provided that a taxpayer will not be considered to be at risk

Tax Istnes Relating to Purchase of Solar Lenises
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with respect to borrowed amounts to the extent such amounis are borrowed from & peison who
has an interest in the activity (other than as a creditor) or from a person who is zciatu:[ to sucha
person, Code Section 465(b)(2) and (3)

Whether an obligation constitutes debt for tax purposes ultimately depends upon whether
there-was “a gentdne infention to create-a debt; with a reasonable expectaimn af repayment; and
did that intention comport with: (he economic feality of creating a deblor-creditor relationship.”
Jensen v. Commissioner, 208 F.2d 226 (10th Cir. 2000) (citing Dixie  Daivies Corp. " v
C‘m:’mzi.s‘.\‘ir_mef; T4 T.C 476, 494 ( 1986)}. Courts econsider a variety of factors in making this
determination, including (i) whether the ptomise to repay was evidenced by a written agreenient,
(ii) interest was charged, (ili) a fixed maturity date dnd/or & (ixed schedule for repayinents was
set forth in the instrument or by agreement, (iv) security or other collateral was given to ensure
repayment, (v} repayments were made, (vi) the borrower was not insolvént at the time of the
advance and (vii) the parties otherwise acted consistently with such transfer being a loan. See
e.g, Fisher v. United Sfafes, 34 T.C. 905 (1970} and Miller v. Commissioner, T.C. Mémao 1982-
629. Of ¢course, not every factor is televant in every situation, and the weight assigned to each
factor varies from situation to situation, As noted by the Supreme Court, “Jtlhere is ho one
characteristic . .. which can be said to be decisive in the determination of whether the obligations
are o, dcbr”forf tax putposes.” Jokin Kellev Co. v. Commiissioner, 326 U.S. 521, 530 (1946).

It is our umderstanding that the parties génuinely iitend to create a debt in the form of the
Promissory Nofe and Buyer's obligation (o make the Installment Payments and that the parties
intend ‘for the Installment Payments to be made. - Similarly; the economie felationship belween
the Buyer and Seller appears to comport with the cconamic reality of credting a debior-creditor
relationship.  For example, the Buyer und Seller have evidenced their intent for tle Buyer to
make the Installment Payments in both the Purchase Agreamient and the Promissory Note; they
have agreed that the Instaliment Payments will bear interest at the long-terin applicable federal
rate; they have agreed upon 4 fixed schedule for repayments; the Buyer's obligation to make the
Installment Payments is secured by the Solar Lenses, which the Sellcr may repossess in the event
the Buyer fails to nake the Instalhhent Payments when due; the Buyer will not be insolvent
when it enters into the Purchase Agreement and is expected to have sufficient cash flow lo make
the  Installment Payments; and the parties have acted consistently with treating the Installment
Payments as a loan. Therefore, the Installment Payments appear 1o be a bona fide delbt for tux
purposes. .

As discussed in Section 11.C.2.c above, the Buyer is personally liable for the Instaliment
Paymients and such amounts are not borrowed from a persofy who has an interest in the activity
(other-than as @ creditor) in which the Salar Lenses will be used or fiom a pérson who is related
ta such ‘@ person. Therefore, the Buyer's amount at risk with respect to the Solar Lenses for
purposes of Code Séction 465 shall be an amount equal to the aggregate Purchase Price for the
Solar Lenses:

B.  Passive Activity Limitations

Code Section 469(a) provides (hat certain losses (in this case, depreciation deductions in
exeess of the Rerfal Payments) and credits assoeiated with passive activities of certain taxpayers
are only allowed to the extent of the taxpayer’s income from passive activities, The taxpayers
subject to Code Section 469 include closely-held subchapter C cotporations. Code Section
469(a)(2).  However, Code Section 469(e)2) provides that a closely held subchapter €

Tax Isstes Relating to Purdhase of Solar Letises ,
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corporation that {5 not s personal service corporation can offsel active income with passive.
activity losses and credits, Code Section 269A(bY(1) defines s personul service corporation #s a
corporafion the principal activity of which is the performance of personal services and such
services are substantially performed by employec-owners. Code Section 269A(bY3) provides
that all related persons, within the medning of Code Section 144(a)(3), are treated as a single
entity. Code Section 144(a)(3) defines a refated person as anyone described in Code Sections
267, T07(b) or 1563(a) (except that 80% is substituted for 50% everywhere is appears in Cade
Section 1363(a)) '

So long as a Buyver's principal activity is something other than the performadnce of
personal services, the Buyer will be able to use the credits and losses altributable to the Solar
Lenses o oftset actuve income from other sources.

CIRCULAR 230 DISCLOSURE

The analysis set forth in this memorandum was not intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of avoiding United States federal tax penalties
that-may be inmiposed on the taxpayer. The analysis was written fo support the pramotion or
marketing of the Iransactions or matters addressed in this memorandum, Each taxpayer should
seek advice based upon the taxpayer's particular circomstances from an independent tax advisor,
The foregoing language is intended to satisfy the requirements under the regulations in Section
10.35 of Cireular 230,
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