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Ken Birrell

From: Ken Birrell

Sent: Tuesday, October 30, 2012 10:29 AM

To: 'jason@orangeinsure.com’

Subject: Genetrlized Documents

Attachments: Solar Lenses Purchase Agreement-4819-4563-0737 ver. 1.docy; Operation and

Maintenance Agreement-4848-3530-9585 ver. 1.docy; Promissory
Note-4814-2619-2401 ver. L.doc

Jason,

Attached are generalized versions of the Purchase Agreement (including a Promissory Note for the Installment Payments
— it will be the Promissory Note rather than the Purchase Agreement that varies as the applicable federal rate fluctuates)
and the Operation and Maintenance Agreement. As before the Operation and Maintenance Agreement basically states
that the Operator is required to provide the services detailed in the Operation and Maintenance Guidelines. If we don't
actually have such Guidelines to attach, then we will need to instead explain the services to be provided in the
Operation and Maintenance Agreement itself.

Thanks,
Ken

Kenneth W. Birrell
KIRTON ! MSCONKIE
P: 801-321-4826

F: 801-321-4893
kbirrell@kmelaw.com

www.kmclaw.com

CONFIDENTIALITY NOTICE: This communication is confidential and may contain attomey-client privileged information. If you are nol
the intended recipient or believe that you have received this communicalion in error, please do not print, copy, re-transmit, disseminate,
or otherwise use this information. Also, please indicate to the sender by reply e-mail that you have received this e-mail in error, and
delete the copy you received. Thank you.

IRS CIRCULAR (230) DISCLOSURE: To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication, unless expressly slated otherwise, was not intended or written to be used, and cannol be used, for the
purpose of (i) avoiding tax-related penalties under the Internal Revenue Code or (i) promoting, marketing or recommending to another
parly any tax-related malter(s) addressed herein.

EXHIBIT 3 é /
WIT: é;'({‘;t!
: pate: 2—/41-17)
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SOLAR LENSES PURCHASE AGREEMENT

This Solar Lenses Purchase Agteement (the “Agreement”) is entered into this ~ dayof
.20 (the “Effective Date™), by and between SOLCO I, LLC, a Utah limited
liability company with offices at 4035 South 4000 ‘West, Suite 150, Deseret, Utah 84624
(“Seller™), and .4 whose
address is (“Buyer”). Seller and Buyer are refetred to
individually herein as a “Party” and collectively as the “Parties™.

BACKGROUND

WHEREAS, Seller owns solar lenses used for solar energy collection (each, a “Solar
Leng”);and

WHEREAS, Seller desires to sell a certain number of such Solar Lenses to Buyer and
Buyer desires to purchase such Solar Lenses from Seller as specifically described below.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual ¢covenants, representations, and
warranties contained herein, for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, and intending to be legally bound, the patties
hereto agree as follows:

1. Solar Lenses Purchased. Seller hereby agrees to sell to Buyer and Buyet hereby
agrees 1o purchase ( ) solar lenses (the “Solar Lenses™).

2. Purchase Price. The purchase price for each Solar Lens shall be Three Thousand
Five Hundred Dollars (83,500) (Lhe “Purchase Price™), for a total payment due from Buyer to
Sellerof Dollars (§ }. The Purchase Price for
cach of the Solar Lenses shall be paid as follows: C

a Down Payment. Buyer shall pay Seller an amount equal to One Thousand
Fifty Dollars ($1,050) for each Suolar Lens (the “Down Payment”), for a total payment
due from Buyer to Seller of Dollars ($ ),

upon exéecution of this Agreement.

b. Promissory Note, Buyer shall execute and deliver to Seller a p‘r’omi‘ssory
note in form substantially similar to Exhibit A hereto (the “Promissory Note”) in an
amount equal to the balance of the Purchase Price due aftet payment of the Down
Payment. The Promissory Note shall provide for paymentsin thtﬂy (30) substantlaliy
equal annual installments (cach an “Installment Payment”). The thirty (30) year period
during which payments shall be made under the Promissory Note shall be referred to
herein as the *Financing Period.” The Installment Payments shall bear interest at a rate
equal to the long-term applicable federal rate as in effect as of the Effective Date, The
first Installment Payment shall be due on the one (1) year anniversary of the Effective
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Date and each subsequent Installment Payment shall be due on each subsequent
anniversary ofthe Effective Date.

3. Failure to Pav. In the event that Buyer fails to pay any of the annual Installment
Payments or any portion thereof when due, inferest shall acerue on the overdue amount at the
Default Rate set forth in the Promissary Note, until such amount and any interest accrued thereon
have been paid in full. If Buyer fails to pay any annual Installment Payment or any portion
thereof within thirty (30} days of receiving written notice from Seller of such overdue amount,
Seller may immediately, upon prior written notice to Buyer, enter the Installation Site and
repossess the Solar Lenses, In such event, Seller shall be entitled to recoverils altorney fees,
court costs, collection costs, repossession fees and other expenses incarred in repossessing the
Solar Lenses. Tn the event Buyer voluniarily relinquishes the Solar Tenses, to Seller, and thereby
minimizes the expense 'to Seller inrepossessing the Solar Lenses, Seller agrees not to report
Buyer’s Tailure to pay to any ¢redit reporting agencies. Buyer shall receive a eredit against the
balance owed under the Installment Payments in an amount equal to the value of the Solar
Lenses as established by an independent, qualified appraiser in writing approved by Sellet and
Buyer. The credit for the value of the Solar Lenses shall be given whether the Solar Lenses are
re-sold by Seller ornot,

4, Installation. Seller shall deliver the Solar Lens to an installation site mutually
agreed upon by the Parties (the "Installation Site”). Seller or its agent shall then install and
startup the Solar Lenses at such Installation Site as soon as is commercially reasonable (the date
on which each Solar Lens is installed shall be its “Installation Date™),

5. Operating Site and Guidelines. Buyer shall enter into an Operation and
Maintenance Agreement in the form attached hereto as Exhibit B (the “Operation and
Maintenance Agreement™) with an independent party (the “Operator™) to oversee the operation
and management of the Solar Lenses. The Parties agtee that the Solar Lenses shall be used and
operated only in accordance with the “Safety and Operating Guidelines” which shall be written
and set forth by Seller and attached hereto as Exhibit C and incorporated herein by this reference
(the “Safety and Operafing Guidelines”), which shall a,iso be aftached toand incorpotated into

the Operation and Maintenance Agrecment, In the event Buyer terminates the Operation and
Maintenance Agreement with the Operator for any reason, Seller shall assist Buyer in finding a
successor operator, Buyer hereby agrees to cause any successor {o the Operator to likewise use
and opetate the Solar Lenses only in accardancn with the Safety and Operating Guidelines.

6, Documentation for Potential Tax Benefits. Buyer and Seller acknowledge that
they each understand that the Solar Lenses may qualify for certain tax incentives and benefits
under the Internal Revenue Code of 1986 and other federal and state statutes, including but not
~ limited to energy tax credits, Seller shall provide to Buyer all required documentation relating to
the Solar Lenses and the larger alternative energy systems into which they will be installed as
requested by Buyer for federal, state and local review of the Solar Lenses for potential tax
benefits, However, Buyer hereby exptessly acknowledges that neither Seller nor any person or
entity affiliated with Seller has made representations to Buyer regarding potential tax benefits of
this Agreement and Buyer has relied. entndy on its own analysis of potential tax benefits, Buyet
agrees to obtain the evaluation and opinion of its own tax attorney or accountant as to any tax
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matters relating to this Agreement and to the Solar Lenses. Seller does not guarantee any tax
incentive or benefit to Buyer, Seller has not and shall not claim any energy tax credit with
respect to the Solar Lenses. - Buyer hereby waives any and all ¢claims against Seller and its
employees, agents, officers, affiliates and representatives relating to Buyer’s failure fo receive
any anticipated tax benefit,

7. Representations and Warranties of Seller, To induce Buyer to enter into this
Agreement, Seller, makes the following reépresentations and warranties to Buyer;yeach-of which
is true and correct as of the date hereof and which survive the execution and delivery hereof:

a; Organization and Authority. Seller is a limited liability company
duly organized, validly existing and in good standing under the laws of the State of Utah,
and has all requisite authority and power to eénter into this Agreenment. This Agreement is
the legal, valid and binding obligation of Seller enforceable in accordance with its terms,
The execution, delivery and performance of this Agreement by Sellér has been duly
authorized by all necessary limited liability company action.

b. No Conflicts. The execution, delivery and performance by Seller
of this Agreement does not and will not (1) violate any pm‘viqion of the organizational
documents of Seller, in each case as amended to date, (ii) constitute a violation of, or
-conflict with or result in any breach of, acceleration of any obligation under, right of
termination under, or default under, any agreement or instrument to which Seller is a
party or by which Seller or the Solar Lenses is/are bound, (1ii) violate any judgment,
decree, order, statute, rule or regulation applicable to Seller or the Solar Lienses, (iv)
require Seller to obtain any appraval, consent or waiver of, or to make any filing with.
any person or entity (governmental or otherwise) that has not been obtained ot made, ot
(v) result in the creation or imposition of any mortgage, pledge, securily interest, charge,
lien, restriction and encumbrance of any kind (collectively, “Liens”) on the Solar Lenses,

¢ Title to and Condition of Solar Lenses. Seller is the lawful owner
of, has marketable title to, and has the full right to sell, transfer and assign all of the Solar
‘Lenses. The Solar Lenses are free and clear of all Liens, debts, leases (or subleases),
conditional sales agreements, title retention agreements, claims, or restrictions against
transfer ot assignment, and there are no filings in any registry of deeds in any jurisdiction
or under the Uniforin Commercial Code or similar statute in any jurisdiction showing
Seller as debtor which create or perfect a Lien on the Solar Lenses.

8. Representations and Warranties of Buyer, To induce Seller to enter into this
Apgreement, Buyer makes the following representations and warranties to Seller, each of which is
true and correct as of the date hereof and which survive the execution and delivery hereof:

a Organization and Authority. Sellerisa
duly organized, validly existing and in good standing under the laws of the State of
. and has all requisite mithom} and power 10 enter into this Agreement,

T h!s Agreement is the legal, valid and binding obligation of Buver, enforceable in
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accordance with its terms. The execution, delivery and performance of this Agreement
by Buyer has been duly authorized by all necessary action.

b, No Conflicts. The execution, delivery and performance by Buyer
of this Agreement does not and will nat (i) violate any provision of the organizational
documents of Buyer, as amended to date, (ii) constitute a violation of; or conflict with or
result in any breach of, acceleration of any obligation under. right of termination under,
or default under, any agreement or instrument to which Buyer is-a party or by which it is
bound, (iii) violate any judgment, dectee, order, statute, rule or regulation applicable to
Buyer, or (iv) require Buyer to obtain any approval, consent or waiver of] or to make any
filing with, any person ot entity (governmental or otherwise) that has not been obtained

of made,
9. Warranty. Seller heteby warrants, for the period from the daie of the installation

to the end of the Financing Period (the “Warranty Period™), that the Solar Lenses shall remain in
good operating condition. Seller shall initiate, within five (5) business days following the receipt
of written notice that a Solar Lens is not operating properly or is not in good operating condition,
either directly or through the use of one or more independent maintenance or tepair entities,
maintenance or repairof the malfunctioning or non-operating components of the Solar Lens,
Seller shall complete such maintenance or repair work within a reasonable fithe thereafter, Seller
shall be responsible for all material, equipment and labor costs incurred to complete such
maintenance and repair work. Seller shall not be responsible for or liable for loss of revenue or
other consequential damages sustained by Buyer due to the failure of the Solar Lenses to fémain
in good operating condition. Seller’s obligations shall be limited to the maintenance and repair
obligations stated herein,

10.  Seller’s Warranty Obligations, Seller hereby warrants, for the Warranty Period,
that each Solar Lens and cach of the components thereof, will be free from defects in materials
and wmkmanshxp Within five (5) business days following the receipt of written notice from
Buyer, Seller shall initiate reasonable efforts to ascertain repait or replacement requirements, to
order replacement parts and equipment needed for repair, and to deploy gqualified maintenance
personnel fo repair the Solar Lenses. The cost of warranty parts, mplac:cment equipment and
labor shall be borne by Seller, Seller shall not be responsible for or liable for loss of reventie or
other consequential damages sustained by Buyer due to defects in'malerials or workmanship.
Seller’s abligations with respect to this warranty shall be limited to the parts, equipment
teplacement, and repair obligations stated herein,

11, No Additional Warranties. Seller makes no representations or warranties,
expressed or implied, including the implied warranty of merchantability and fitness, except as
expressly stated in this Agreement.

12.  Warranty Limitations. Tri the event a Solar Lens becomes inoperable for any
reason, except as otherwise provided under the warranty during the Warranty Period, Seller shall
not be obligated to furnish a substitute Solar Lens or any component thereof. In any event, Seller
shall not be liable for any special or consequential damages of any nature resulting from such
inoperability.

KMO00116

KMO0116
PLEX00361.0005




Case 2:15-cv-00828-DN-EJF Document 277-5 Filed 01/12/18 Page 6 of 32

13, Waiver for Delays. Buyer hereby waives any and all claims against Seller for
delays, including but not limited to claims for damages due to delays in preparing plans; delays
in applying for or obtaining approvals or permits; delays in the delivery, installation, or start-up
of the Solar Lenses; or delays in performing warranty work. This waiver includes any and all
direct, inditect or consequential damages.

14, LIMITATION OF LIABILITY. NEITHER OF THE PARTIES SHALL HAVE
LIABILITY FOR INCIDENTAL, CONSEQUENTIAL, SPECIAL, INDIRECT OR
EXEMPLARY DAMAGES TO THE OTHER ARISING OUT OF THIS AGREEMENT OR
THE TRANSACTIONS, EVENTS OR OCCURRENCES RELATED THERETO AND EACH
HEREBY WAIVES ANY AND ALL SUCH CLAIMS FOR INCIDENTAL,
CONSEQUENTIAL; SPECIAL, INDIRECT OR EXAMPLARY DAMAGES AGAINST THE
OTHER.

15, Dismite Resolution. If any claim, dispute or controversy arises between the
Parties with respect to the Agreement (a “Dispute™) that cannot be resolved by the Parties, then
such Dispute shall be resolved by binding arbitration pursuant to the Commercial Arbitration
Rules of the Anierican Arbitration Association. The arbitration shall be the sole and exclusive
forum for resalution of such Dispute, and the award rendered shall be final and binding.
Judgment on the award rendered may be entered in any court having jurisdiction thereof, The
arbitration shall be conducted in English and shall be held in Salt Lake City, Utah. Any award ol
the arbitrator(s) (i) shall be in writing, (ii) shall state the reasons upon which such award is based
and (iii) may include an award of costs, including reasonable atlorneys’ fees and disbursements,
The drbitrators shall have no authority to award consequential damages or punitive damages or
any other damages not measuted by the prevailing Party’s actual direct damages, and the
arbitrators may not, in any event, make any ruling, finding or award that does not conform to the
term and conditions of this Agreement. Any Party may make an application to the arbitrators
seeking injunctive relief to maintain the status quo until such time as the arbitration award is
rendered or the dispute, controversy or claim is otherwise resolved, Any Party may also apply to
any court having jurisdiction and seek injunctive velief in order to maintain the status quo until
such time as the arbitiation award is rendered or the dispute, controversy or claim is otherwise
resolved. In the course of resalving Disputes, to the extent practicable, the Parties shall continue
to perform the terns and conditions of this Agreement that are not in dispute,

16.  Governing Law. This Agreement Shal 1 be construed in accordance with the laws
of the State of Utah, without regard to its conflicts of law pringiples:

[7.  Notices. All notices, requests, demands, and other communications required
under this Agreement shall be in writing, in English, and shall be deemed to have been duly
given if delivered (1) personally, (ii) by facsimile {ransmission with written confirmation of
réceipt, (iii) by overnight delivery with a reputable national ovetnight delivery setvice, or (iv) by
mail or by certified mail, return receipt requested, and postage prepaid. If any riotice is mailed, it
shall be deemed given five business days after the date such notice is deposited in the United
States mail, Any notice given shall be deemed given upon the actual date of such delivery. 1f
notice is given to a party, it shall be given at the address for such party set forth below. It shall
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be the responsibility of the Parties to notify the other Party in writing of any name or address
changes.

I 10 Seller:
SOLCO L LLC
4035 South 4000 West, Suite 150

Deseret, UT 84624
Attne Neldon Johnson

If to Buyer:

Attn:

18 Entite Agreement. This Agreement sets forth the entire agreement and
understanding of the Parties related to the subject matter hereof,

19, Severability, The: mvaixchty of any provision hexea[ shall not affect the validity,
force or effect ot the remaining pmvmom hereof.

20. - Amendment. This Agreement may be amended, modified, mpcr‘;eded rescinded,
ot canceled only by a written instrument executed by the ”ames

21, Waivers. The failure of any Party to this Apreement at any time or times to
require performance of any provision under this Agrec.ment shall in no manner affect the nght at
a later time to enforce the same performance, A waiver by any Party to this Agreement of any
such condition or breach of any term, covenant, representation, or warranty contained in this
Agreement, in-any one of more instances, shall neither be construed as a further or continuing
waiver of any such condition or breach nor a waiver of any other candition or breach of any
other teim, covenant, representation, or wartanty contained in this Agreement,

22, Assignment. Neither Party may assign this Agreement without the prior written
consent of the other Party and the assignee to whom an approved assignment has been made.

23.  Headings. Section headings of this Agreement have been inserted for
convenience of reference only and shall in no way restriet or otherwise modify any of the terms
or provisions of this Agreemeént.

24, Counterparts. This Agreement may be exccuted in one or more counterparts, each
of which when executed shall be deemed to be an original, and such counterparts shall together
constifute one and the same instrument, Each counterpart may be delivered by facsimile

transmission or e-mail (as a .pdf, tif or similar un-editable attachment), which transmission shall
be deemed delivery of an originally executed counterpart hereof,
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25, Binding Agreement. 'This Agreement shall be binding upon the successors and
assigns of each of the parties,

26, Breach of Agreoment. In the event of the breach of this Agreement by cither
Party, the injured Party shall be entitled to recover its costs, attorney fees, arbitration costs and
arbitration fees incurred in enforcing the agreement and in pursuing appropriate remedies.

27. Potential Tax Benefits Responsibility of Buyer, Seller and Buyer acknowledge
that they each understand that the Solar Lenses may qualify for certain tax incentives and
benefits under the Internal Revenue Code of 1986 and other federal or state statutes. Buyer
agrees to obtain the evaluation and epinion of its own tax altorney or accountant as to any tax
matters refating 1o this Agreement and to the Solar Lenses, Seller does not guaraniee any tax
incentive or benefit to Buyer. Seller hereby transfers to Buyer any and all energy tax credits, i
any, related to the Solar Lenses, Seller shall not claim any such energy tax credits. Sellerand
Buyer agree to the respective initial values of the components of the Solar Lenses,

28, Tax Reporting. The Parties hereby agree that for tax purposes they and each of
their affiliates shall report the transactions contemplated by this Agreement and the Operation
and Maintenance Agreement as a sale of the Solar Lenses to Buyeranda ihtrty (30) year

operating lease of'the So)ax Lenses to the Operator,

IN WITNESS WHEREOQF, the Parties hereto have caused this Solar Lenses Purchase
Agreement to be duly exeécuted on the day and year first above written.

BUYER

a

(Sighature)
Title:

Date:

SOLCO

SOLCO I, LLC .
~a Utah limited liability company

(Signature)
Title: MANAGER
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For Internal Use Ordy;

AEPAH

Date:
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Txhibit A
Promissory Note

[See Attached]
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Exhibit B
Operation and Maintenance Agreoment

[See Attdached]
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Exhibit C
Safety and Operating Guidelines

[See Attached]
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OPERATION AND MAINTENANCE AGREEMENT

This Operation and Maintenance Agreement (the “Agreement”™) is entéred into this
day of .20 (the “Effective Date”) by and between LTB, LLC (the “Operator’ ) a
Nevada limited liability company with principal offices at 3838 Raymert Drive, Suite #10, Laq
Vegas, Nevada 89121, and !
whose address is (the “*Owner”), Operator and Owner are
referred to individually herein as a *“Party” and collectively as the “Parties.”

WHEREAS, pursuant to that certain Solar Leases Purchase Agreement dated as of the
date hereof (the “Purchase Agreement”) between Owner and SOLCO L LLC (“Solea™), a copy
of which is attached hereto as Exhibit A and incorporated herein by this reference, Owner
purchased from Solco certain solar lenses (the “Solar Lenses”) which ave more particularly
described in the Purchase Agreement and which will be installed at a power plant and/or other
facilities hereafier associated therewith (collectively, the “Project”) at the location(s) designated
in the Purchase Agreement (the “Installation Site™);

WHEREAS, the Owner desires to contract with the Operator for Operator to provide
operation and maintenance services in respect of the Solar Lenses;

WHEREAS, the Operator, at the Operator’s sole dtsctenon m’w also be operating and
maintaining solar thermal energy equipment other than the Solar Lenses at the Installation Site;
and

| WHEREAS, the Operator is willing to provide such services on the terms and conditions
s¢t Torth in this Agreement.

NOW, THEREFORE, in consideration of the mutual covenants, representations, and
warranties contained herein, for other good and valuable consideration, the receipt and
sufficiency of which are hcrbby acknowledged, and intending to be lcg,dlly bound, the parties
hereto agree as follows:

ARTICLE 1
DEFINITIONS

1.1 Definitions. Various terms are defined within the text of this Agreement, When
such definition is intended, the term shall be capitalized.

ARTICLE 2
OPERATOR SCOPE OF WORK

2,1 Appointment. The Owner appoints the Operator and the Operator accepts the
appointment to perform Routine O&M Services, Additional Services and Transition Services (as
such terms are defined in the Operating and Safety Guidelines (the “Guzdelmes”) provided by
Selcoto Operator, a copy of which is attached hereto as Exhibit B and incorporated herein by
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this reference) subject to and in accordance with the provisions of this Agreement (collectively,
the “Work™).

2.2 Effective Date, With respect to cach of the Solar Lenses, the Operator shall begin
performing the Work on the date such Solar Lens is installed at the Installation Site (the
“Effective Date”) and shall continue to perform the Work with respect to such Solar Lens

throughoul the {erm of this Agregment.

23 Operation and Maintenance Services. The Operator will perform the Work in
accordance with the standard of a veasonable and prudent operator in the state wherein the
Installation Site is located and in compliance with the Guidelines, except fo the exient that a
reasonable and prudent operator would be unable, or would be hindered in its ability, to perform
such obhga[mns, Opergtor and Owner agree that ‘%olm may modify ot amend the Guidelines
from time {o fime in the sole diseretion of Solco. In the event Solco provides Operator and/or
Owner with modified or amended Guidelines, such amended or modified Guidelines shall be
automatically attached hereto as a new Exhibit B. Operator and Owner hereby agiee to be bound
by the terms of such madified or amended Guidelines without the nca,d of otherwise amending

this Agreement.

2.4 Operation and Maintenance Costs. Except as set forth in Section 2.5 below with
respect 1o Soleo’s warranty obligations, Operator shall be solely responsible for the ongoing
operation and maintenance of the Solar Lenses and for all costs incurred in operating and
raintaiving the Solar Lenses, including, but not limited to, all fuel expenses.

2.5  Damage and Repairs. Operator shall be responsible for the repair of any damage
to the Solar Lenses during the term of this Agreement so as 1o keep the Solar Lenses in good
operating condition, ordinary wear arid tear éxcepted. Operator shall repair ot cause the Solar
Lenses o be repaired pmmptly after the damage oceurs, or, alternatively, shall be responsible for
the actual cost of repair or replacement of the damaged Solar Lenses incurred by Owner, Tn the
event that a Solar Lefis s fiot operating properly and that such failure is covered by a warranty
under the Purchase Agreement, Operator shall be vesponsible foi ensuring that Solco fulfills its
warranty obligations. Operator agrées to allow Solco or Solco’s agents access to the Installation
Site to take any actions necessary for Solco to fulfill its warranty obligations. Operators may
from time to time add parts or accessories (o any Solar Lens provided that such addition does ot
violate the Guidelines or otherwise inpair the value or utility of the Solar Lenis. Any parts or
accessories will become part of the Solar Lens and will be the property of Owner, Any patts or
accessories removed by Operator from a Solar Lens shall be replaced with cormpatible parts or
accessories in better condition thai the part.or accessory so removed.

2.6 Destroyed or Stolen Solar Lenses. In the event any Solar Lens is destroyed,
stolen or damaged to such extent that Operator finds it undesirable or impossible to continue its
use, Operator shall promptly replace such Solar Lens at its own cost.

2.7 Appointment of Operator Liaison. The Operator may appointa representative
who will represent the Operator under this Agreement and be responsible for receiving approvals

b
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orinstructions from the Owner that may be required from time to time. The Owner shall be
entitled 1o rely on the actions of such representative for the purposes of this Agreement.

2.8 Guovernmental Approvals, The Operator shall apply for and use reasonable efforts
10 obtain and maintain all governmental approvals that are required to be i the Operator’s name
and that are necessary for the Operator to perform its obligations under this Agreement, The
Operator shall assist the Owner, to the extent reasonably necessary, in obtaining governmental
approvals thal the Owner is required to obiain pursnuant to Article 3.

2.9 Work Force. The Operator is responsible for hiring, employing; training and
managing, and additionally, in respeet of 'employees employed by aftiliates of the Operalor,
overseeing the work force necessary to operate, maintain and repair the Project, including but not
limited to the Solar Lenses, in accordance with this Agreement.

2,10 Access. The Operator shall at all times provide access to the areas of the Project
where the Solar Lenses ate located to Owner and its designated representatives, provided that
such access does not wweasonably intervupt or interfere with the performance of the Work orthe
sate operation of the Projectand is al the sole risk and éxpense of the Owner.

2.11 - Legal Requirements. Ihu Operator shall comply in all material respects with all
applicable laws and regulations in the performance of the Work, including but not limited to the
standards published by the Occupational Safety and Health Administration (the “OSHA
Standards™). Operator shall not be obligated to perform the Work in a manner that does not meet
the OSHA Standards or that would violate any applicable law, including butnot limited to the
OSHA Standards.

212 Taxes, ete. The Operator shall comply with and pay all property taxes, sales taxes,
use taxes, excise taxes, personal property faxes, assessments, ad valorem taxes, stamp and
documentary taxes, and all other governmental charges, fees, fines or penalties whatsoever,
whethier payable by Operator or Owner or others, on or relating fo the purchase and/or use of the
Soldr Lenses, other than federal or state incomie and franchise taxes of the Owner or its members,
Owner will cooperate with Qpcxatm and furnish Operator with any information available to
Owner in connection with Operator’s obligations under this Section 2,12

2.13  No Encumbrances. Operator shall not directly or indirectly create, incur, assume,
ot suffer to exist any motigage, security interest, pledge, lien, charge, encumbrance, or claim on
or with réspect to the Solar Lenses, title thereto, or any interest therein (each, a “Lien”) (and
Operator will promptly, at its own expense, take such action as may be necessary to duly
discharpe any such Lien) except () the respective rights of Operator and Owner as herein
provided, (b) Liens which result from claims against Qwner (other than Liens which result from
failure of Operator to perform any of Operator’s obligations hereunder), (¢) Liens for taxes either
not yet due or being contested in good faith by appr oprigfte. procccdmgs and (d) inchoate
materialmen’s, mechanic’s, workmen’s, repairmen’s, erployee’s, or other like liens arising in
the ordinary course of business and not delinquent.

&
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2,14 No Sublease. The Operator may not enter into a sublease or subcontract of its
rights and oblipations hereunder without the prior written consent of the Owier:

| ARTICLE 3
OWNER SCOPE OF RESPQNS!BIL?TI ES
3.1 Delivery of the Solar Lenses. Once this Agreement becomes effective, the Owner
shall direct Solco to deliver the Solar Lenses to the Installation Site as directed by Operator and
grant Operator and its designated and ldemlixed affiliates, employees, agents and representatives,
access to the Installation Site and the Solar Lenses, as are necessary or desirable for the Operator
to carry out the Work and to coraply with the Operator’s obligations hereunder.

3.2 Appointment of Owner Liaison. The Owner shall appoint & liaison to represent
the Owner under this Agreement and be respansible for giving any approvals or instructions to
the Operator that may be required from time to time, The Operator shall be entitled to rely on the
approvals or instructions of such representative,

3.3 Governmental Approvals. The Owner shall apply for and use reasonable efforts to
obtain and maintain all governmental approvals that are required to be in the Owner’s nanie and
that are necessary for the Owner to perform its obligations under this Agreement, The Qwner
shall assist the Operator; to the extent reasonably necessary, in obtaining governmental approvals
that the Operator is réquired to obtain pursuant to Article 2.

3.4 Compliaince with Applicable Laws. The Owner shall comply in all material
respects with all applicable laws and regulations in connection with the performance of this
Agreement.

3.5 Performance of Operator’s Obligations by Owner, In the event that Operator
shall fail to perform any of its obligations under this Agreement i ina timely manner, Owner may,
at its option, immediately or at any time thereafter perform the same or obtain perforimance of
the same for the account of Operator without thereby waiving such default, and any amount paid
foar expenses or hc{bihty incurred by Owner in such performance, together with interest thereon at
a rate of one and one-half percent (1.5%) per month, or the maximum rate permitted by
applicable law, whichevet is less, shall be payable by Operator upon demand as additional rent
for the Solar Lenses. :

ARTICLE 4 ‘
COMPENSATION AND PAYMENT

4.1 Solar Lenses Production. Operatar shall be responsible for coﬂe‘cting all income
generated from the operation of the Solar Lenses; including but not limited to any revente
generated from the use or sale of thermal energy or electric power generated using the Solar
Lenses (the “Gross Revenue™). In consideration for the performance by Oper: ator of the Work,
the Operator shall be entitled to retain an amount equal to the Gross Revenue minus the Rental
Payment (as such term is defined in Section 4.2 below).
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4.2 Rental Payment. Once a Solar Lens has been mstalled (each, an “Installed Lens”),

then an-annual rental payment will be due and owing from Operator to Owner in the amount of

Dollars($ ) per Installed Lens (the “Rental
Payment™). The first Rental Payment shall be due on the one (1) year anniversary of the
Effective Date and cach subsequent Rental Payment shall be due on cach subsequent one (1)
year anniversary of the Effective Date. The Opetator shall send Owner the Rental Payment by
check or-wire transler to an account specified by Owner, All Payments shall be in dollars tinless
otherwise agreed.

43 Late Payments. In the event Operator fails to pay whm due any pzut of the Rental
Payment; Operator shall pay to Owner all expenses I’l@beaaI‘ﬂ) incurred by Owner, including
reasonable attorney’s fees, incurred by reason by Operator’s failure. In addition, late payments
under this Agreement shall bear interest at a rate caleulated from day to day on the basis of a 360
day year equal to one and one-half percent (1.5%) per month, or the maximum rate permitied by
applicable law, whichever is less. The payment of interest qh'ﬂl not excuse or cure any late
payment hereunder, The Operator hereby agrees that it will not make payments of any amount fo
any person or entity other than Owner so long as Operator is late in making any Rental Payment
due to Owner.

44 Lease of Structural Components. Operator will provide siructures that hold the
Solar Lenses and receivers to collect the energy from the Solar Lenses. The Operator has agreed
to lease space on the structures to the Owner, at one dollar ($1.00) per year per Installed Lens for
ninety-nine (99) years or until the Owner chooses to move the Solar Lenses fo another location,
which amount the Operator shall net from each annual Rental Payment.

~ ARTICLESS
INDEMNIFICATION

5.1 ‘Scope of [ndemnification.

(@) Subjeot to the limifation of Liability under Article 9, the Gwner shall indemnify,
defend and hold harmless the Operator, its affiliates and their respeetive directors, officers,
employees and agents (“Operator Indeémnified Persons™) from and against any liability, loss,
damage, claim, cost, charge or expense of any kind or nature, including reasonable attorneys’
fees, expenses and other costs of litigation (collectively, "Damages”) incurred by any Operator
Indemnified Person in connection with (i) injuty to-or death of any person or damage to property
{including the Solar Lens, the Pwmct and any facilities related to the Solar Lens or the Project)
and (ii) any claims by third parties, in each case, as a resull of or otherwise rélating to (A) the
breach by the Owner of any of its obligations under this Agreement or (B the gross negligence
or willful misconduet of the Owner, its affiliates and its and their respective directors, ofticers,
employees and agents; provided that the Owner shall not be liable to mdemmty any stich-
Operator Indemnified Person for any Damages to the extent that such Damages are to be
indemnified by the Operator pursuant to Section 5.1(b), are the result of the gross negligence or
willful misconduct of the Operator or, in respect of any such Operator Indemnified Person, such
Operator Indemnified Person, or the bieach by the Operators of any of its obligations under this
Agreément.

5 ‘zu"
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o)) Subject to the limitation of Hability under Article 9, the Operator shall indemnify,
defend and hold harmless the Owner, its affiliates and its and their respective directors, officers,
employees and agents (*Owner Indemnified Persons”) from and against any Damages incurred
by any Owner Indemnified Person in connection with (i) injury to or death of any person or
damage to property (including the Solar Lens, the Project and any facilities related to the Solar
Lens or the Project) and (i) any claims by third parties, in cach case, as a result of (A) the breach
by the Operator of any of its obligations under this Agreement or (B) the gross negligence or
willful misconduct of the Operator, its Aftiliates and its and their respective directors, officers.
employees and agents; provided that the Operator shall not be liable to indemnify any such
Owner Indemnified Person for any Damages to the extent such Damages are to be indemnified
by the Owner pursuant to Section 5.1(a), ave the result of the gross negligence or willful
misconduct of the Owner or, inrespect of any such Owner Indemnitied Person, such Qwner
Indemnified Person, or the breach by the Owner of any of its obligations under this Agreement,

5.2 Limitation of Tiability. The limitation of liability under Axticle 9 shall fiot apply
to ot include the amount of insurance proceeds received by the Operator under insurance
obtained in accordance with this Agreement,

5.3 No Effect on Insurers. The provisions of this Article 5 will not be construed to
relieve any insurer of its obligations to pay any insurance claims in accordance with the
provisions ofany valid instwance policy.

5.4 Survival, The Parties’ obligations under this Article 5 survive any termination of
this Agreement,

ARTICLE 6
OWNERSHIF; RISK OF LOSS AND INSURANCE

6.1 Ownership of Solar Lenses. Title to cach Solar Lens shall remain in Ownet duting
the term of this Agreement. The Solar Lenses shall atall times be and iemain personal propetty
of the Owner regardless of how the Solar Lenses may be affived to any real propertyas partofa
Project. Owner shall be permitted to display notice of its ownership of the Solar Lenses by
affixing to each Solar Lens an identifying stencil or plate or any other indicia of ownership.
Operator agrees to keep the Solar Lenses at the Installation Site. Operator shall not remove the
Solar Lenses from the Installation Site without the prior written consent of Owner. In addition to
any other rights Owner may have with respect to Solar Lenses (including, but not limited to-
rights granted elsewhere in this Agreement ot by statute), in order to secure the payment of the
Rental Payment and any other sums due or to become due from Operator to Owner hereunder,

Operator hereby grants to Owner a security interest in all of Operator’s real property, equipment
~and personal property that aré part of or located at the Installation Site, whether now existing or
herealter arising oracquired by Operator at any time duting the Terin of this Agreement, and in
any and all accessions or additions thereto, substitutions therefore, and replacements, proceeds
and products thereof. Operator agrees to exceute and deliver to Owner, upon request, financing
statements, continuation statetents and such other documents as Owner may require to perfect
and maintain the security interest granted by Operator hereby, In the event of Operatot’s default
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in the payment of Rental Payments or any other sums due under this Agreement, Owner shall
have, in-addition to all other rights and remedies provided by law or by other provisions of this
Agreement, the rights and remedies of a secured party under the Uniform Commeicial Code as
‘the same now exists; plus such further rights as may hereaflerbe granted by amendment thereof)
Operator will not, directly or indircetly, sublet, lend or otherwise relinquish possession and
control of the Solar Lenses without the prior written consent of Owner, [n no event shall any
sublease, lending arrangeiment; ot other relinquishment of possession of the Solar Lenses,
whether or not done with the knowledge or approval of Owner, cause Operator’s obligations
under this Agreement to be discharged or diminished to any extent,

6.2 Risk of Loss. Allrisk of loss or damage to the Solar Lenses shall be borne by
Operator during the tevm of this Agreement,

6.3 Insurance Required of the Operator.

(a) Required Coverage. The Operator shall obtain and maintain, at its sole
expense, the following insurance:

I, Property Insurance. Property insurance, insuring against loss,
damage or destruction by fire and other casualty, including thelt, vandalism and
mialicious mischief, insuring the Solar Lenses for not less than One Hundred
Percent (100%) of their full insurable replacement cost, with coverage to be
sufficient to repair or replace the Solar Lenses.

2 Flood Insurance. Within sixty (60) days after written: ncmcc from
Owiier to Operator that the Installation Site is located in a special flood hazard
area cksxgnated by the Federal Emet,g,mcy Management Administration; flood’
insurance coverage sufficient to repair ot replace the Solar Lenses in the event of
any damage or loss due to fooding,

3. Earthquake Insurance. Within sixty {60} days after written notice
from Owner to Operator that the Installation Site is located in high earthquake
hazard area designated by the U.S. Geological Survey, earthquake insurance
coverage sufficient to repair or replace the Solar Lenses in the event of any
damage or loss due to an earthquake,

4, Liability Insurance. Cominercial general liability insurance against
claims for personal i my.uy bodily injury or death, and property damage or
‘destruction occurring in, on or around the Installation Site and any other claims
related to the design, manufacture, delivery, installation, start-up, operation or
-maintenance of the Solar Lenses, in amounts not less than One Million Dollars

($1,000,000) per oceurrence, with an aggregate not less than Five Million Dollars
($5.000,000).

3, Worker’s Compensation Insurance. Worker’s compensation
instrance, ot its equivalent, in the statutorily mandated limits.
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G. Other Insurance. Such other insurance and coverages as may be
necessary fo comply any applicable laws or as Owner or Operator may otherwise
deem necessary in their reasonable diseretion,

(b) Policy Requirements. All insurance policies shalls (i) provide for a waiver
of subrogation by the insuver as to claims against Owner, its employees and agents and
provide that such insuranee cannot be unreasonably cancelled, invalidated or suspended
on account of the conduct of Operator, its officers, directors, employees or agents: (i0) be
written on an *oceurrence” basis and provide that all insurance required to be carried by
Operator is primary, that any “no other insurance™ clause in any insurance policy required
fo be carried by Operator excludes any policies of insurance maintained by Owner, and
that all such insurance policies will not be brought into contribution with insurance
maintained by Owner; (iii) provide that the policy of insurance shall not be terminaied,
cancelled or substantially modified without at least thirty (30) days prior written notice fo
Owier, unless such termination or cancellation is for non-payment, in which case, the
policy of insurance shall not be terminated or cancelled without at least tén (10) days
prior written notice to Owner; (iv) be issued by insurance campanies licensed to do
business in the state in. which the Installation Site is located and which are rated A-or
better by Best's Key Rating Guide or otherwise approved by Owner; (v} bewritten fora
period of at least one (1) year; and (vi) name Owner, its successors, ass;gm and affiliates,
as an additional insured and loss payee.

(©) Evidence of Insurance. Prior (o installation of the Solar Lenses, Operator
shall have delivered to Owner all required policies of insurance, fogether with certificates
of insurance, or other evidence of coverage satisfactory to Qwner, evidencing that such
insurance is in full force and effect (or will be in full force and effect no later than the
Effective Date) and satisfies the requirements sef forth in this Agreement. At least thirty
(30) days prior o the expiration of each such policy; Operator shall furnish Owner
written evidence that such policy has been renewed ar replaced by delivering to Owner a
copy of the replacement policy or an insurance company certificate reciting that there is
in full force and effect insurance of the types dnd in the dmounts required by this
Agreement:

- ARTICLE 7
FORCE MAJEURE

71 Event of Force Majeure. Any failure by the Operator or the Owner to carry out
any of their respective obligations under this Agreement will not be deemed a breach of contract
or default, other than obligations to pay monies due and payable pursuant to this Agreement, if
such failure is arises out of causes beyond the control and without (he fault or negligenice of such
Party (an “Event of Force Majeure”), that Party having taken all appropriate precautions, due
care and reasonable alternative measures with the objective of avoiding such failure and of
carrying out its obligations under this Agreement, If any activity is delayed, curtailed or
prevented by an Event of Force Majeure, then, anything in this Agreement to the contrary
notwithstanding; the time for carrying out the activity thereby affected and the term of this
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Agreement will each be extended for a period equal to the total of the periods during which such
Event of Force Majeure was operative, and for such further periods, if any, as are necessary to
make goad the time lost as a result of such BEvent of Force Majeure.

7.2 Notice; Cooperation, The Party whose ability to perform its obligations is affected
by an Event of Force Majeure shall notify as soon as practicable the other Party in writing,
stating the cause, and the Parties shall endeavor to do all reasonable acts and things within theie
power to remove such cause. No Party is obligated to resolve or terminate any disagreement with
third partics, including labor disputes, exéept under conditions acceptable to it or pursuant to the
final decision of any arbitral, judicial of statutory agent having jurisdiction o finally resolve the
disagreement. As to labor disputes, any Party may request the other Party {o cooperate in a joint
endeavor to alleviale any conflict which may arise,

- ARTICLES
TERM AND TERMINATION

8.1 Term of Agreement. This Agreement becomes eﬁ’e’ctiw as of the Effective Dale
and, unless terminated by either Party pursuant fo this Article 8, will {erminate on the thirty (30)
year anniversany-of the installation of the 1ast Solar Lens heércunder.

8.2 Events of Default: The following events shall constitute Events of Default:

(a)  Operator shall fail to make any Rental Payment or other payment
hereunder including payment of personal property taxes, other taxes, fecs, or assessmerits
“within thirty (30) days after the same shall become due;

(b)  Either Party breaches any of its matetial obligations under this Agreement
and fails to cure such breach within ninety (90) days of the receipt of written notice from
the othet Par tys provided, however, that the exercise of any termination right to be
effective must occur within niinety (90) days after the othel Party becomes aware that its
termination right exists; provided, further, that the Party will have the Qppot{umw, within
ninety (90) days of s rccmvm;;, notice of the cvent or bILdCh to cure the event or breach, or,
if such event or breach is not reasonably capable of being cured within such period, to
submit to the other Party a plan (a “Remedial Plan") calculated to cure such eévent ot
breach withinan additional reasonable period of time but, having commenced actions (o
cure the event or breach in accordance with a Remedial Plan, fails to pursue such actions
diligently or is unable to effect a cure within the period contemplated in the Remedial
Plan; pravided, further, that if the existence of such event or breach is disputed, such
termination may oceur only following resolution of the dispute regarding the existence or
non-existence of a breach;

(¢} AParty (i) does not generally pay its debts as they become dug, (ii) ceases
to do business as a going concersn; (iit) admits in writing 11§ mabxhty to pay its debis, (iv)
makes an assignment for benefit of creditors, (v) commences any case, proceeding, or

action seeking to have an order for relief entered on its behalf against it as 4 debtot ot to
adjudicate it as bankrupt or insolvent or is subject to any involuntary proceeding
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regarding the same, (vi) seeks reorganization, arrangement, adjustment, liquidation,
dissolution, or composition of it or its debts under any law relating to bzmkmptcy,
insolveney, reorganization or relief of debtors, or (vii) seeks appointment of a receiver,
trustee, custodian, or other similar official for it or for all or any part of its property; or ta
take any action in contermplation of or to authorize any of the foregoing actions; or

(d) Afiera period of sixty (60) days following written notice from Owner,
Operator shall fail to discharge any morfgage, security interest, pledge, lien, charge,
encumbrance ot claim as deseribed in'Section 2.12.

8.3 Tet mination by the Owner. In the event of an Event of Default by the Operator
not cured within any applicable cure period, the Owner may at its sole option have the right to
exercise concurrently or separately any onc or more of the following remedies, and without any
election of remedies being deemed to have been made:

(ay  Terminate this Agreement at any time by providing Operator written
notice of termination specifying the effective date of termination (which date may not be
earlier than the date that all conditions and contingencies to fermination have been
satisfied and the Owner is entitled to terminate this Agreement);

() With writien notice or demand and with appropriate. legal process, enter-
into the Installment Site where any Solar Lenses may be located and take paossession of
and remove the same (in the event of entry and repossession, Operator hereby expressly
waives all rights to possession and all claims for-damages or loss by reason of such entry
and repossession); '

(¢) - Retain a replacement operator to perform the Work; and

(<) Praceed by appropriate action-either at law or in equity or bankruptey to
enforce performance by Operator of its obligations under this Agreemcnt or to recover
damages for breach thereof,

8.4~ Termination by the Operator, In the event of an Event of Default by Owner not
cured within any applicable cure petiods, the Operator may terminate this Agreement at any time
by providing Owner writtén notice of termination specifying the effective ddte of termination
(which date may not be earlicr than the date that all conditions and contingencies to termination
have been satisfied and the Opeérator is entitled to terminate this Agreement).

8.5 Transition to New Operator, In the event of any termination under Section 8.3, in
the eventthat the Owner retains a wplacement Qperator 1o perform the Work, the Owner may
request that the Operator continué to maintain a sufficient number of local and expatriate
employees to assist in training a replacement operator and to perform such othér transition work
as the Owner may reasonably request, and the Operator shall comply with any such request for a
period not to exceed three (3) months. In addition, the Operator shall execute any and all
assignments and other documents necessary to allow for such replacement operator to continue
to perform the Work and operate the Solar Lenses in a mannet consistent with the operation
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planned under this Agreement, including by way of example, but not limitation, an assignment of
rights under any power purchase agreement; assigument-of rights under any leases relating to the
structures on which the Solar Lenses are installed, the real proper ty on which such structures are
located, the receivers collzctmg energy from the Solar Lenses and all other equipment relating
thererto; and assignments of intellectual property rights necessary for Opua{mn of the Solar
Lenses and any related equipment.

8.6  Surrender. Upon the termination of this Agreement with respect to any Solar
Lens, Operator shall, at its own cost and expense, deinstall, package, load and return the Solar
Lenses to Owner at the address specified by Owner.

ARTICLE 9
LIMITATIONS OF LIABILITY

NEITHER OF THE PARTIES SHALL HAVE LIABILITY FOR ANY INCIDENTAL,
CONSEQUENTIAL, SPECIAL, INDIRECT OR EXEMPLARY DAMAGES TO THE OTHER
ARISING OUT OF THIS AGREEMENT OR THE TRANSACTIONS, EVENTS OR
OCCURRENCES RELATED THERETO, EXCEPT [N THE EVENT OF SUCH PARTY’S
GROSS NEGLIGENCE OR WILLFUL MISCONDUCT, AND EACH HEREBY WAIVES
ANY AND ALL SUCH CLAIMS FOR INDIRECT, CONSEQUENT [AL, SPECIAL,
INDIRECT OR EXEMPLARY DAMAGES AGAINST THE OTHER.

ARTICLE 10 \
CONSULTATION AND ARBITRATION

10.1  Arbittation,

(2) I any claim, dispute or.controversy arises between the Parties with respect to the
Agreement (a “Dispute™) that cannot be resolved by the Parties, then such Dispute shall be
resolved by binding arbitration pursuant to the Commercial Arbitration Rules of the American:
Avrbitration Assoctation: The arbitration shall be the sole and exclusive forum for resolitionof
such Dispute, and the award rendered shall be final and binding, Judgment on the award
rendered may be entered in any court having jurisdiction thereof, :

(b)  The atbitration shall be conducted in English and shall be held in Salt Lake City,
Utah. -

()  Anyaward of the arbitrator(s) (i) shall be in writing, (il) shall state the reasons
upan which such award is based and (iil) may include an award of costs, including reasonable

attorneys’ fees and disbursements.

{d) ~ The arbitrators shall have no authority to award consequential damages or
punitive damages or any other damages not measured by the prevailing Party’s actual ditect
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damages, and the arbitrators may not, in any event, make any ruling, finding or award that does
not conform to the term and conditions of this Agreement.

() Any Party may make an application to the arbitrators seeking injunctive relief' to
maintain the status quo until such time as the arbitration award is rendered or the dispute,
controversy or claim is otherwise resolved. Any Parly may also apply to any coust having
jurisdiction and seck injunctive relief tnorder to maintain the status quo until such time as the
arbitration award is rendered or the dispute, controversy or claim is otherwise resolved.

In the course of resolving Disputes, to the extent practicable, the Parties shall continue to
perform the terms and conditions of this Agreement that are not in dispute.

 ARTICLETNL
REPRESENTATIONS AND WARRANTIES

11,1 By the Owner. In order to induce the Operator to enter into this Agreement the
Owner riiakes the following representations and warranties as of the date hercof; which survive
the exccution and delivery hereof’.

(a)  itisa duly organized, validly existing and in good
standing under the laws of the State of and has all requisite , power
and authority (o enter into and perform this Agreement;

by the individual executing this Agreement on behalf of Owner is an authorized -
representative of Owner having all requisite power and authority to.enter into and perform this
Agreaivient;

(¢) the execution, delivery and per formance of this Agreement (z) have been
duly authorized by all necessary actions on the part of the Ciwne: and (ity will not result in any
violation of ot canflict with ot constitute a default under any provision of applicable law ot of
any judgment, decree or order of a court or governmental instrumentality tzm:inCable to the
Owner or any material agreement or other instrument to which the Owner i is a party or by which
itis bound, including the Purchase Agreement; and

(d)  this Agreement constitutes a valid and binding obligation of the Owner
enforceable against the Owner in accordance with its terms:

‘ 11.2 By the Operator. In order to induce the Owner to enter into this Agreement, the
Operator makes the following representations and warranties as of the date hereof, which survive
the execution and delivery hereof:

i(zi) it'is a limited Hability company duly organized, vahdly existing and in good
standing under the laws of the State of Nevada and has all réquisite limited liability company
power and authority to enter into and perforn this Agreement;
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)] the individual exceuting this Agreement on behalf o Operator is an authorized
representative of Operator having all requisite power and authority to enter into and perform this
Agreement;

{¢) the execcution, delivery and performance of this Agreement (i) have been duly
authorized by all necessary actions on the part of the Operator and (ii) will not result in any
violation of or conflict with or constitute a default under any provision of applicable law or or of
any judgment, decree or order of a court or governimental instrumentality applicable to the
Operator or any material agreement or other instrument to which the Operator is a party or by
which it is bound; and

(d)  this Agreement constitutes a valid and binding obligation of the Operator,
orceable against the Operator in accordance with its terms.

ARTICLE 12
MISCELLANEOUS

12,1 Governing Law. This Agreement is governed by and construed in accordance
with the laws of the State of Utah, without regard to its conflicts of law principles.

122 Notices. All notices, requests, demands, and other communications required
under this Agreement shall be in writing, in English, and shall be deemed 1o have been duly
given if delivered (i) personally, (ii) by facsimile transmission with written confirmation of
receipt, (iii) by Qvermght delivery with a reputable national overnight delivery service, or (i (iv) by
mail or by certified mail, return receipt requested, and postage prepaid, 'If any notice is mailed, it
shall be deemed given five business days after the date such notice is deposited in the United
States mail. Any notice given shall be deemed given upon the actual date of such delivery. If
notice is given to a paity, it shall be given at the address for such party set forth below. it shall
be the responsibility of the Parties to notify the other Party in writing of any name or address
changes.

Ao Owner:

Attn;

If'te Operator:
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LTB,LLC

3838 Raymert Drive, Suite #10
Las Vegas, NV 89121

Attn: Neldon Johnson

123 Entire Agreement. This Agreement sets forth the entire agreement and
understanding of the Parties relaled to the subject maticr hereofl

12.4  Severability. The invalidity of any provision hereof shall not affect the validity,
foree or effect of the remaining provisions hereofl

12,5  Amendment. This Agreement may be amended, modified, superseded, rescinded,
or canceled anly by a written instrument exceuted by the Parties.

12,6 Waivers. The failure of any Party to this Agreement at any time or times to
require performance of any provision under this Agreenient shall in no manner affect the right at
a later time 1o enforce the same performance, A waiver by any Party to this Agreement of any
such condition or breach of any ferm; covenant, representation, or'wartanty contained in this
Agreement, it any one or more instances, shall neither be construed as-a tfurther or continuing
waiver of any such condition or breach nor a waiver of any other condition or breach of any
other term, covenant, representation, or warranty contained in this Agreement.

12.7  Assipnment/Subcontracting. Neither Party may assign or subcontract any of its
rights or obligations under this Agreement without the prior written consent of the other Party.

12,8 Headings. Section headings of this Apreement-have been inserted for
convenience of reference only and shall in no way restiict or otherwise modify any of the terms
or provisions of this Agreement.

12.9  Counterpatts. This Agreement may be execuled in one o more counterparts, cach
ol which when execuled shall be deemed to be an original, and such counterpaits shall together
constitute one and the same instrument. Each counterpart may be delivered by facsimile
transmission or e-mail (as a .pdf, .tif or similar un-editable attachment), which transmission shall

be deemed delivery of an originally executed counterpart hereof.

12.10  Binding Agreement. This Agreement shall be binding upon the successors and
assigns of each of the parties,

[Signarure Page Follows)
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IN WITNESS WHEREOF, the Parties hereto have caused this Operation and
Maintcnance Agreement to be duly executed on the day and year first above written,

OWNER

4

(Signature)
Title:

Date:

OPERATOR

LTB, LLC |
a Nevada limited lability company

By:

(Signature)
Title:

Date:

For Internal Use Only:
AEPAH
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Exhibit A
Solar Lienses Purchiase Agrécment

[See Attached]
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Exhibit B
QOperating and Safety Guidelines

ISee Attached]
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SECURED PROMISSORY NOTE

(U.S) Salt Lake City, Utah

: RS .20
FOR VALUE RECEIVED, . a

(“Borrower™) promises fo pay, in lawful money of the United States of America. o the order of

SOLCO 1, LLC, a Utah limited liability company (“Lender™), at such place as Lender may

designate in writing from time to time, the pnnmp.ll sum of |

DOLLARS (U.8) (% ), plus interest -on the rmpdui principal balance as

described in Section 2 below. ‘

1. Terin and Repayment. The term of this Note shall commence on date hereof (the
“Effective Date”) and shall mature on the date that is thirty (30) years from the Effective Date
(the “Maturity Date™).  Repayment of this Note shall be made as follows:

a Borrower shall make thirty (30) substantially equal anbual payments
consisting of principal and interest on each anniversary of the Effective Date (unless it
falls on a weekend or holiday in which case the payment shall be due on the
next business day) in an amount not less than
Dollars (3 ) until the unpaid principal balance and all accrued interest thereon
has been paid in full;

b, As soon as commercially reasonable following the execution of
this Note, the parties shall establish a system of electronic payment transter
so that payments from Borrower to Lender are made electronically;

. Any unpaid principal or accrued interest that has not been paid as of the
Maturity Date shall be paid by Borrower to Lender on the Maturity Date.

2. Interest.  This Note shall bear interest at a rate equal to percent

(%)

7 Security. This Note is secured by the Solar Lenses (as such term is defined in the
Solar Lenses Purchase Agreement of even date herewith between Borrower and Lender (the
*Purchase Agreement™)).

4, Application of Payments. Unless otherwise agreed to in writing, or otherwise
required by applicable taw, payments will be applied first, to costs of collection incurred afier an
Event of Default, including reasonable attorney’s fees; second, to payments made by Lender
after ‘an Event of Default to presérve any collateral securing this Note; third, to any accrued
interest; if any, and fourth; to the principal. All payments due hereunder shall be made (1)
without deduction of any present and future taxes, levies, imposts, deductions, charges: or
wuhholdmgs all of which amounts shall be paid by the Bortower, and (ii) without any other set
off.
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A Prepayment. This Note may be prepaid in whole or in part witheut penalty at any
time as long as any acerued but unpaid interest is fully paid with the principal.

6, Late Payments. There shall be a late fee equal to ten percent (10%) imposed upon
any payment that is not made within ten (10) days of its initial duc date; provided, however, that
after there have been three (3) late payments the late fee shall be imposed without such ten (10)
day grace period.

. a. Events of Default.  The occurrence of any one or more of the following
shall be'an “Event of Default™ under this Note:

(i) The failure to make any payment ol principal, interest or other
stuns due under this Note or-the Purchase Agicement or any other document or, instrument
exccuted in connecton with this Note when due: or

(iiy  The failure by Borrower to perform any of the monetary or
nonmonetary provisions of the Purchase Agreement (subjject to any cure period expressly set
forth therein).

b. Remedies: - Upon the occwrrence of an Event of Default, and after any
applicable notice period, at the option of the Lender, the entire principal amount of this Note
together with all accrued interest thereon, if any, without demand or notice; shall immediaiely
become due and payable. Upon the occurrence of an Event of Default (and so long as such
Event of Default shall continue), the entire principal amount of this Note, together with all
accrued interest thereon, if any, all other amounts due, and any judgment for the principal,
interest; if any, and other amounts shall bear interest at the Default Rate (as defined below). No
delay or omission on the part of the Lender in exercising any right under this Note shall operate
as a waiver of such right,

c. Default Rate. If payments of interest, fees or principal undet this Note
shall remain overdue and unpaid after the expiration of any applicable payment period, Lender
shall be entitled to damages for the detriment caused thereby, and interest shall thereafter accrue
on the principal amount at the rate of rate of one and one-half percent (1.5%) per month, or the
maximum rate permitted by applicable law, whichever is less (the *Default Rate™) unitil such
amounts are paid. On the occurrence of an Event of Default (inclusive of any cure periods with
respeet thereto), Lender shall be entitled to demand as damages interest at the Default Rate until
the Event of Default is cured: Borrower recognizes that its default in making payments when
due as provided herein, or otherwise causing an Event of Default to occur hereunder, will require
Lender to incur additional expense in servieing the Loan and loss 1o Lender of the use of the
money due and that damages caused thereby would be extremely difficult and impractical to
ascerfain.  Borrower agrees that the accrual of interest at the Default Rate is a reasonable
estimate ol the damage to Lender in the event of late payment and that the accrual ‘of interest at
the Default Rate following any other default is 4 reasonable estimate of the damage to Lender in
the event of such other default. Nothing in this paragraph shall be constried as an obligation on

KM00142

KMO00142
PLEX00361.0031




Case 2:15-cv-00828-DN-EJF Document 277-5 Filed 01/12/18 Page 32 of 32

the part of Lender to accept; at any time, less than the full amount then due hereunder, or as a
waiver or limitation of Lender's right to compel prompt performance.

9. Collection Expenses. Alter an Event of Default, Borrower shall reimburse Lender
within ten (10) days of written demand for all reasonable legal fees and other costs and expenses
incurred in collecting or enforcing this Note and protecting or realizing upon any collateral,
Without limitation, such shall include fees, costs and expenses incurred with or without suit and
in any appeal, proceeding, bankruptey action, state receivership, or in any post-judgment
‘collection proceedings,

10, Governing Law. This Note shall be construed, enforced and otherwise governed
by the laws of the State of Utah,

1. Binding Effect. This Note shall bind the succcssors and assigns of Borrower and
all endorsers hereto and shall inare o the benefit of Lender, and Lender's sticcessors and assigns,
This Note may not be modified except by written agréeement signed by both Lender and
Borrower,

: 12, Time. Time is of the essence with respect to each and every term and provision
of this Note.

IN WITNESS WHEREOF, Borfower has executed this Promissory Note on the date st
abave written. ,

BORROWER
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