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1 Salt Lake City, Utah, Monday, October 23, 2017
2 * * *
3 THE COURT: We're here in RaPower - 3. Wy

41 name is Judge Evelyn Furse.

5 Could I have counsel please put their

6 | appearances on the record.

7 MS. HEALY GALLAGHER: Erin Healy Gall agher
8| for the United States.

9 MR. PAUL: Steve Paul here on behalf of al

10 of the defendants.

11 THE COURT: Thank you. And we are here
12| today on the government's nmotion to conpel -- or, sorry,
13| motion for sanctions. So if |I could hear first from

14| you, Ms. Healy Gall agher.

15 MS. HEALY GALLAGHER: Thank you, Your Honor.
16 May it please the court, you are correct,

17 | Your Honor, we are here on the United States' notion for
18 | discovery sanctions agai nst defendants Nel don Johnson

19| International Automated Systenms, RaPower-3, and LTB1

20| LLC. This motion for discovery sanctions has a history,
21| of course, that comes before on United States' nmotion to
22 | conmpel certain docunents. | was not planning on

23| rehashing that whole situation because the United States
24| moved to compel certain categories of docunents. This

25| court found that those docunents were both responsive to
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the United States' |ong ago issue of discovery requests
and relevant to the case. Further, before the court
were sworn statements from Nel don Johnson attesting to
the existence of those documents.

Now, in particular -- | should say as a
result of the United States' notion to compel, this
court entered an order, and that order requires the
defendants to produce five categories of documents.

Now, only three categories of documents are at issue

t oday because the other two were either produced or
adequat ely expl ained by the defendants. So in
particular, this court's order, which | believe issued
fromthe bench on August 29th and was reduced to a
written order, dated Septenber 13th, and I'm | ooking at
ECF docunment two one eight, 218, the -- I'm sorry, the
three categories of docunents that are at issue today
are category 1, a computer program or data extracted
fromit that, among other things, purportedly tracks
solar | ens customer names and sal es, serial nunber of

| enses and the |ocation of any customer's |lens. The
second category of documents is all RaPower-3 solar |ens
purchase agreenments with customers since 2010. And the
third category is the solar |ens purchase contracts

bet ween SOLCO- 1, which is a related company in this

case, and a conpany back east with a down paynment of $1
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mllion.

Now, in this court's order of August 29th
the court ordered that the defendants shall produce the
documents in those three categories, 1 through 3, no
| ater than September 28th, 2017. Def endants' only
option if they were not going to produce those docunents
conmes in the | ast paragraph of the order at ECF 218
where the court order says if any of the documents in
t hose categories do not exist after a diligent search,

t he defendants shall so state that under penalty of
perjury on or before the date that the documents are due
for production. So for these three categories

def endants had two options: One, produce; two, swear
under penalty of perjury; and, contrary to Nel don
Johnson's prior testimny under penalty of perjury, that
t he documents did not exist.

Wel |, September 28th came and went.

Actually | should say before -- | believe before the
date expired, M. Paul asked on behalf of defendants for
a few days' extension to October 3rd. That date came
and went. And by the time the United States filed its
moti on for sanctions on October 11th, no docunments that
were in categories 1 through 3 had been produced to the
United States.

So that, Your Honor, on its face under Rule




Case 2:15-cv-00828-DN-EJF Document 247 Filed 11/14/17 Page 6 of 53

1] 37 would -- basically it violates this court's order

2| anyway, so nothing happened, there was neither a

3| production, nor was there a statenment that the docunments
41 didn't exist. In fact, on September 28th, the

5| defendants, through M. Paul, sent me an e-mail with,

6| for exanple, screen shots from the computer programin

7| category 1 showi ng what information was available in

8| that program I have that for Your Honor. It'"s not --
9] I''ll have to throw a nunmber on there, but | would Ilike

10 to show that to the court.

11 THE COURT: Okay.

12 MS. HEALY GALLAGHER: So the e-mail is

13| lengthy and has a good bit of information in it, so |I'I]|
14| just hit the highlights. In particular, M. Paul's

15| e-mail that starts off Plaintiff's Exhibit 668 describes
16 | what we will then see in the attachments. In

17| particular, | would like to note M. Paul's fina

18 | paragraph, and |I woul d encourage the court to take a

19| Il ook at the whole thing, which starts off with, Our

20| intention is to make the Website data available to the

21| government in a format that it can open the menber tree,

22 | which you'll see in the followi ng pages, and see what
23| lenses have been purchased, when and for what amount.
24| And then M. Paul goes on to propose how that will be

25| produced. So then if we take a | ook at the attachnments




Case 2:15-cv-00828-DN-EJF Document 247 Filed 11/14/17 Page 7 of 53

1| we see the screen shots of what, at |east as far as
2| docunment goes, shows at |east sonme of the informatio
3] that is available in this database.

4 And of course Your Honor is famliar wit
5| the setup we have here. RaPower -3 purports to sel

6| solar lenses to menbers of the public. The first

7| attachment, second or third page of the exhibit, sho
8| what | understand to be a nmultilevel marketing
9| relationship visualization. For exanple, the top no

10| sales person here is Gefco, and the remaining people
11| this list are in Gefco's downline.

12 Then if we take a | ook at the other

13| attachments, we see that this database, this Website
14| database in fact contains a great deal of informatio
15| which not only includes the relationships anmong the

16 | buyers and sellers of |lenses, but it has the custonme
17| nanme, has the customer's sponsor, the customer's

18 | address, contact information. Then we have the date
19| that a customer made purchases, how many | enses the

20| custonmer purchased, and how much money the customer

21| in to RaPower - 3. It al so appears, Your Honor, that

22 | could extract fromthis database a placed-in-service
23| letter to this customer, perhaps a bonus contract as
24 | wel |. If you |l ook at the buttons that say export pl

25| in service and export 2 percent bonus.
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Looki ng at the subsequent exhibit there are
al so order notes that someone wi th RaPower-3 has entered
into their system and has connected up with a custonmer's
pur chase.

So | appreciated M. Paul sending me this
i nformation because we still don't have an idea of the
entire universe of information that the RaPower-3
dat abase cont ai ns. | know what we see in these
exhibits, and that's very helpful. So, in fact, I
called M. Paul after receiving this e-mail saying this
| ooks good and | would Iike to make a suggestion for
producti on. He was suggesting to produce screen shots

of every single customer and every single page that

m ght exi st. | ook at these attachments and | see a
dat abase from which data can be extracted. | don't need
the nice visual. What we need is the information, we

need this informati on because the defendants are the
only people who have a conplete picture of how many
peopl e they have sold to, what the net of their earnings
are fromthese various sales. They are the only people
who have a conplete picture of their custoners'
mul til evel marketing sales activities.

Not to get too far afield, but one of the
def endant's argunments in this case, or at |east what

some have argued at some point along the line, is that
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1| if a customer has a multilevel marketing business with
2| respect to these |lenses, then any and all tax benefits
3| related to depreciation of a |ens, solar energy tax

41 credits are then available to them And there are a

5| number -- | take a number of issues with that statement,
6| but even assum ng that's true, the defendants are the

7] only ones in possession of information about whether

8| their customers actually engaged or were successful in
9| nultilevel marketing. So, for example, if we take a

10| look at the first attachment to Plaintiff's Exhibit 668,
11| now there are a number of people on this list, this

12| downline, that don't appear to have sponsored anyone

13| else into the multilevel marketing system So those

14| people by definition would |likely not have a trade or

15| business of any kind, even if we're assumng multilevel
16 | marketing business could qualify someone for the tax

17| benefits that are at issue.

18 So as of Septenber 28th and ny conversations
19| that week with M. Paul there was a clear understandi ng
20 | about what this order meant with respect to the

21| information that should come out of this computer

22 | program Now, what we ended up receiving with respect
23| to the conputer program was quite different.

24 MR. PAUL: Your Honor, I'm going to enter an

25| objection to having this placed in the record. This is
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1] alist of all of the individuals who have purchased

2| lenses from RaPower . It's certainly -- | don't m nd

3] we use this as illustrative evidence today so she can

41 make her argunments, but for it to be placed in the court

5] record that's a public document, a public record,

we

6| just don't think it's necessary at this point, nor do

7] it serve any useful purpose, but there's a | ot of
8| private information on here that we would rather

9| made public.

10 THE COURT: Okay. And your thoughts
11| that?
12 MS. HEALY GALLAGHER: Well, actually

13 the reasons we're here is that there's not a | ot

14| private information on this |ist that should not

15| public. Your Honor, the point of showing you this |ist

not

one

of

be made

16| is that -- is a few things. Number one, it is a |list
17 | nanes. Names have no reason to be redacted under the
18 | Federal Rules of Civil Procedure. It contains what
19| appear to be numbers of |enses purchased at an

20| individual time. So, for exanple, one person's nane
21 | appears nultiple times on this list with different

22 | quantities of lenses. So it appears to be each time

23| someone purchased a set of |enses they have a new entry

24| on this list. And then it has the purported seri

al

25| numbers, which appears to be sinply order tracking
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1] numbers, because the defendants have adm tted repeatedly
2| that they don't actually connect up a purchaser's nane
3| and information with any particular lens. So these are

41 order reference nunbers that bear no relationship to any

5] lens that's out on the defendants' property. So, |

6| fact, there's no information in this |list that needs to
7| be redacted under the Federal Rules. And one of the

8| reasons that we're here is that there is no information
9] in here that would need to be redacted under the Federal

10| Rul es because this 190-page pdf |ist does not conply

11| with what this court ordered to be produced.

12 However, the |ist does suggest at |east a
13| few things --

14 THE COURT: Let's just get this issue

15| resolved though. M. Paul, could I hear from you

16 | anything further on that issue.

17 MR. PAUL: Yes. Sinmply at this point in the
18| litigation there is no reason that this document needs
19| to be in the record nade avail able to the public.

20 THE COURT: But what's the reason for it
21| being confidential?

22 MR. PAUL: Because they're a |ist of

23| custonmer names that really serve no purpose at this

24 | point in the litigation being in the public record.

25| There hasn't been a foundation laid for it. There are

n

11
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ot her hearsay issues related to it.

THE COURT: | mean we are in a -- we're not
in an evidentiary hearing, and so the rules of evidence
generally do not apply in this setting. And so as far
as that, I think that's a different issue. "' m | ooki ng
at the -- I'"mconsidering the issues of confidentiality
and the interests of public access to the business of

the court versus the privacy of these individuals, and

so that's what |I'm concerned about at this point.
MR. PAUL: | understand that too, and | know
it will go public, and it just doesn't make any sense,

there is no reason why this needs to be part of the
public record right now. She can sinmply make her
arguments as to why nore information needs to be
produced according to your order without introducing
this docunent into the record. The prejudice, the risk
of prejudice to our client exceeds whatever benefit it
m ght have to sinmply have this document in the record
somewher e.

THE COURT: So what's the prejudice to your
client?

MR. PAUL: If this information is
di ssem nated. There are people nonitoring and watching
this case that will take potentially, and I don't know

whet her they will or not, but they are watching this

12
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case, they are -- and they take some of the information

that gets filed in this case and they dissem nate it to

the public. There just doesn't seemto be a need at
this point to have this information out in the public
domai n.

THE COURT: And so what purpose are they -
are these people that are watching the case and
di ssem nating information to the public, are they
di ssem nating it?

MR. PAUL: Critics. Yeah, they're the
censures and critics.

THE COURT: Critics of your business.

MR. PAUL: Yes.

THE COURT: Okay. Okay. Thank you

So | do think it's important to have a
conpl ete record of what the court considers, so | wil

allow this to become part of the record. So now | wil

seal it and mark it as confidenti al . And the reason for

that is that it is a number of individuals' nanes at

t his point. It sounds as if there is some public
interest in the case that is -- that is potentially --
t hat could potentially have detriment to the

i ndi vidual s, but also it does create the possibility,
t hose people did want -- did feel that they had a

|l egiti mate need for the information or a basis to see

| f

13
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1] it, that they could certainly nove to intervene and
2| unseal if they feel it's important, but | think at
3] point we'll leave it sealed and see where we go.

4 MR. PAUL: Thank you, Your Honor.

5 THE COURT: Thank you.

6 MS. HEALY GALLAGHER: Your Honor, | wou

7] note just in light of your concerns, the attachments for

8| Plaintiff's Exhibit 668 have been designated by the

9| defendants as protected informati on under the protective

10| order. The United States doesn't agree with that o

11| with the need to protect anything about Plaintiff's

12| Exhibit 669, but in light of your ruling on 669, | just
13| wanted to point that out.

14 THE COURT: Okay. And |I take it you would
15| also want to seal the exhibit on 668.

16 MR. PAUL: Yes, Your Honor, for the same

17| reasons.

18 THE COURT: Okay. At this time | will do
19| that. Obviously the court can revisit the decision at a
20| later date, or the information, depending on the

21| proceedings and trial it may all come out. But for now
22| let's go ahead and make that exhibit to 668 al so seal ed.
23 Pl ease conti nue.

24 MS. HEALY GALLAGHER: Okay. So with that,
25| Your Honor, there are a nunber of issues with this Iist

this

| d

r

14
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1] initself. First, the style of production of the |ist

2| strongly suggests to nme that it is in fact data

3| extracted fromthe database. As | had suggested to

4| M. Paul, all of the information could be extracted.

5] And, you know, the sinple fact is that this is a parti al
6| response. M. Paul, at |east as of Septenber 28th,

7| recognized that this order, that this court's order was

8| not sinmply about custonmer names and sal es nunbers. This

9| court's order has to do with the computer programthat

10| Nel don Johnson testified about in his deposition that

11| does any number of things, as we see in the attachnments

12 to Plaintiff's Exhibit 668. The names, sales and seri al

13| nunbers and | ocation, that was an exanple of the data
14| that we were |ooking for. But, clearly, the order

15| anticipates that the actual data that would conme out
16 | this program would enconmpass far more. And, in fact,

17| my conversations with M. Paul, and as | see in his

18| e-mail, that understandi ng was shared.
19 Further, further, Your Honor, the |ist
20| itself appears to be inconmplete, and that is based on

21| the partial information about defendants' activities
22 | that we've been able to gather over time nostly from
23| third-party discovery. For exanple, known -- |let me
24 | back up real quick.

25 Bef ore RaPower-3 came into existence,
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I nt ernati onal Automated Systems sold | enses through

sal es people directly to customers. So in the past
purchase agreenments were between International Autonmated
Systems and a customer, rather than RaPower-3 and a
custoner. Further, M. Johnson has testified that other
entities that he created, that he directs, that he owns,
t hat he manages, that he makes deci sions for also sell

| enses, sinmply not through the multilevel marketing
arrangement that RaPower-3 uses. And those entities

i nclude, but may not be limted to, SOLCO- 1, which we'l
tal k about in a noment as well, and a company named XSun
Ener gy. It's the letter X capital S-u-n Energy. So
there's a reason that the United States was | ooking for
t he dat abase that purportedly tracks solar |ens customer
names without limting it to RaPower-3, because we've

| earned over the course of this case that Neldon
Johnson's activity in selling these |l enses and pronmoting
what we believe are abusive tax deductions and credits
that's not limted to RaPower-3. And this court has

al ready concl uded that Nel don Johnson is in possession,
custody or control of documents with respect to SOLCO,
and therefore ordered himto produce the SOLCO purchase
agreement. The same thing is true with respect to

M. Johnson's relationship with XSun Energy. He owns,

manages and directs that business just as he does SOLCO.

16
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1] And he testified to that in his deposition.

2 So with that background, we've been able to

3| analyze the list a little bit, and there are sone

41 exanples of why this list is not reliable and that it

5 does not include all of the customers that we know have

6| paid money in to a Neldon Johnson entity in exchange

7| purportedly for solar |enses.

8 So, for exanmple, | proffer to the court

9| what's previously been marked as Plaintiff's

10| Exhibit 181. This is an Equi pment Purchase Agreement
11| between International Automated Systems and an entity
12| called Ilios, LLC. And we can see at the end of the
13| document that Ilios, LLC was bound to this contract by
14| Patricia Lambrecht, who is a menber purportedly of

15| Ilios, LLC. And this contract -- well, |I'm not seeing

16 | the exact number jump out at me, but if you do the math,

17| this is for 50 |Ilenses, purportedly for 50 | enses,

18| because if we see the dollar amounts in paragraph 3, the

19| total amount that this person purports to pay is for a
20| total of what would have been 50 | enses, five zero

21 | enses. But the nunber connected with Patti Lambrecht

22| on -- well, first off, Ilios does not appear on the |i st

23| that M. Paul provided in Plaintiff's Exhibit 669. And

24 t he number connected with Patricia Lambrecht | believe

25| is two lenses. And | sincerely apologize, | didn't

17
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1| wite down the page nunber. | can find that in a monent

2| on ny electronic copy.

3 THE COURT: "Il assune it's --
4 MS. HEALY GALLAGHER: Sure. And | can of
5] course supplement, if the court requires, | can

6| supplement with an e-mail.

7 THE COURT: It's very -- and they seemto be
8| in al phabetical order.

9 MS. HEALY GALLAGHER: They're in rough

10| al phabetical order, but the al phabet resumes l|ater in

11| the document.

12 THE COURT: Okay. |"ve got three Patti

13| Lanbrechts on 100, on page 100.

14 MS. HEALY GALLAGHER: Ri ght .

15 THE COURT: I's that what you were referring
16 | to?

17 MS. HEALY GALLAGHER: Yes. Maybe it's just
18| the last couple of pages, but |I've been dealing with

19| this in electronic form so |I apol ogize.

20 THE COURT: Yes.

21 MS. HEALY GALLAGHER: So the nunber

22 | connected with Patti Lanbrecht is clearly far fewer than
23| was in her actual contract with |IAS.

24 Then in another exanple, showi ng the court

25 what's been marked as Plaintiff's Exhibit 613, that's

18
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1] six one three, this is -- and I'lIl represent to the

2| court that this exhibit, M. Cody Buck, who used to be
3| an auditor for International Automated Systens,

4| testified that this was a |list that his staff built

5| based on contracts that he had received from I AS to do
6| its year-end SEC reporting. So, for exanple, on this

71 list, on the first page we see a Gordon P. Larsen in

8| very tiny print, which | apol ogize for. He has at | east
9| six lenses. But on the list in Plaintiff's Exhibit 669,

10 the most that he could have are two, and that's even one

11 for him and one for his wife. And there are other

12| examples. Also in Plaintiff's Exhibit 613, Rebecca

13| WIllianmson has two | enses that doesn't even appear on

14 the Paul 1ist. And Kevin Mower has two | enses i
15| Plaintiff's Exhibit 613, but does not appear in

16 Plaintiff's Exhibit 669.

17 So there are a number of inconsistencies
18| with respect to I AS customers. And sone -- and this is
19| the sinple fact of this case, Your Honor. W just don't

n

20| know what we don't know. We don't know who is m ssing,

21 we don't know what data the defendants have chosen not

22| to provide, even though they were ordered to produce or

23 | explain that these docunments or data didn't exist.

24 | also have some exanpl es of XSun Energy

25| custonmers, who do not appear on M. Paul's |ist.

And

19
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1 can -- | can submt here, Your Honor, Plaintiff's

2| Exhibit 510. These are docunments related to XSun Energy
3| customer Richard Rowe. He did not appear on M. Paul's

41 list. And there are other names of known XSun Energy

5] customers that sinmply don't exist on the list that
6| M. Paul produced.

7 So in every case there are discovery

8| scuffles, and if a litigator doesn't expect it or can't

9| deal with it, then she should find another practice.

10| But Rule 37 is expressly designed to conmbat discovery

11| obstruction like we're seeing in this case, because the

12 data from the defendants' database should have been

13| produced nearly 17 nmonths ago, and its's because of

14| del ays and obstruction that we only figured out, |ike we
15| only had M. Johnson testify about this in late June of

16| this year. And no later than June 30th we put counse

17| for the defendants on notice, these are things that

18| had just testified to that had not been produced to the

19 Uni t ed St ates.

20 So especially with respect to this data from

21 this database, this court cannot trust that these

22 | defendants will make a full and adequate production

23| that's responsive both to the United States' discovery

24 | request issued |long ago, much less to this court's

25| order, because meeting and conferring with opposing

he

20
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1| counsel didn't acconplish this. Filing the notion to

2| compel didn't acconplish a production that was adequate.

3| This court's order did not acconmplish a production

41 that's adequate. The United States' nmotion for

5] sanctions letting the defendants know, hey, we're goi
6| to file this and this is the relief, this is the expr
7] relief we're going to ask for didn't bring themto th
8| table. And then filing the actual motion for sanctio
9] didn't do it either. So the only option left for us

10| actually get this information is for this court to en
11| the proposed order that the United States submtted,
12| that is for someone fromthe United States, one of th
13| attorneys, to travel down to wherever this database

14| exists with a forensic conputer expert so that expert

15| can enter onto the property with the help of someone who

16 | knows about this database there for the defendants to
17| what's needed to create a forensic copy of this datab
18| so that we can finally have the information that we
19| requested in April 2016 and should have been produced
20| shortly thereafter. That's what Rule 37 requires in
21| this instance, at least with respect to the database.
22| So that's one category of docunents that are in the
23| court's order.

24 The other items have to do with lens

25| purchase agreements, either with RaPower-3 or with
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SOL CO.

THE COURT: Let nme just ask you goi ng back
to the relief as far as a forensic expert, would that
person be an outside forensic expert or a governnment
enmpl oyee?

MS. HEALY GALLAGHER: That woul d be an
outside forensic expert.

THE COURT: Okay.

MS. HEALY GALLAGHER: And | won't go through

the whole litany of what's requested in the order, but

in particular the defendants would be required to pay

for that and for the United States' trip, other costs of

enforcing this court's order, anong other things.

Now, in part, because we wanted to be, you
know, clear and ask for what we wanted to ask for, we
did ask for all the |lens purchase agreenents from
RaPower -3 since 2010, and this court ordered that those
be produced, or the defendants swear under penalty of
perjury that they don't exist. Simlarly solar |ens
purchase contract between SOLCO-1 and a conpany back
east, that too this court ordered defendants to produce
or swear under penalty of perjury that it didn't exist.

Now, in M. Paul's opposition, which is al
hearsay, there are no actual facts or affidavits from

any records custodi ans, for exanple, in support of his

22
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1| opposition. Nowhere does M. Paul say that these

2| docunments don't exist. The defendants just don't want

3| to produce them And that was not an option that this

41 court offered themin response to the United States'

5| motion to compel. Their choice was to produce or swear

6| under penalty of perjury that the documents don't exist.

7| There is no third option.

8 And, once again, defendants' obstruction is
9| exactly what Rule 37 was designed to prevent. And if it
10| can't prevent such behavior, then it will punish it.

11 Now, one of the reasons we filed the

12| proposed order that we filed which grants 100 percent

13| relief in response to the court's order is that we had

14 | no confidence that further communication with the

15| defendants would result in any sort of adequate

16 | production. And we're not trying to run up the bill
17| So if we get the data, if this court allows us to go

18| down there with our forensic expert to get the data,

19| it's -- we would be willing to not require production of

20| the purchase agreements and the contract with SOLCO 1.

21| Now, that's anticipating that we actually get the data

22 | about SOLCO- 1 because the data, presumably, | don't know

23 this because | still don't know the whol e universe of

24 what's in this database, but the informati on about the

25| nunmbers of -- the nunber of |enses purchased and the

23
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1] noney that came in and everything, the dates, everyt

2| related to the purchase contract between SOLCO-1 and

3| company back east, my assunmption is that that would
41 in the database. So we would end up with that

5| information if we're allowed to go down and extract
6| data.

7 Al'l that said, we can have no confidence

8| that if the defendants are given another chance to
9| produce this database that they're actually going to
10| it in a conplete way.

11 So in short, the opposition filed by the

12 | defendants may have been an adequate response at some

13| tinme a long time ago with respect to how they felt about

14| these docunent requests fromthe United States, but
15| time for that has | ong passed. The defendants were
16 | facing a court order to produce information or swear
17| under penalty of perjury they didn't exist. W have

18 | neither. Thank you.

19 THE COURT: Thank you.

20 And, M. Paul, if | could hear from you
21 MR. PAUL: Yes. Thank you, Your Honor.
22 Good afternoon Your Honor, if it please
23| court.

24 THE COURT: Good afternoon.

25 MR. PAUL: We obviously are com ng in he
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t oday we don't believe that the motion for sanctions,

sanctions are warranted. We believe that we've provided

the information that is capable of being provided by the

court's order. We've provided either the docunents or

an explanation of why those documents are not able to be

produced at this time, and that explanation is in our
bri ef.

And | woul d, rather than just reargue the
efforts that we undertook and the docunents that were
produced, unless the court has any specific questions
related to that, but | would raise for the court's
consideration the limtation on discovery in Rule
26(b) (1) suggesting that the discovery should be

proportional to the needs of the case. Particularly

with these requests, it has proved to be an overwhel m ng

burden to produce the data and the documents that are
bei ng requested. There are thousands of i ndividua
clients that are demonstrated in the 190 pages of

Exhi bit 669 that was provided, and each one of those

i ndi vi dual s woul d have a purchase contract and

additional information, but the burden of providing that

i nformati on and documenting that information is
overwhel m ng, and our position does not seemto be
proportional to the needs of the case.

This case is about whether individuals who

25
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were marketed this tax proposal is the sale of these
| enses and were -- part of the marketing strategy of the
conpany was that there are available tax credits
avail able to these individuals that they can take
advant age of when they purchase the | enses and undert ake
a business, a sol ar business. Many of those individuals
did that. Not all individuals did that. And yet the
governnment seenms to be taking the position that all of
the informati on, every sale that was undertaken by the
conpany back fromits birth in the early 2000s to the
present is relevant to the issue of whether an
i ndi vidual is taking a tax benefit related to purchasing
sol ar | enses or operating a solar business. And so the
benefit of receiving this docunentation and this
information is greatly exceeded by the burden on us to
produce that information.

And by illustration, particularly related to
t he purchase contracts, as stated in the brief, there
are thousands, and | believe the number is between 6 and
8,000 purchasers of these solar |Ienses. And each one of
t hose i ndividuals have, in theory, a purchase contract
t hey have signed with the company, and that purchase
contract again in theory is saved on a conmputer system
somewhere. And for someone at one of the defendant

entities to go in, open up that particular file,

26
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1| downl oad that particular document, or save it in a file,
2| lump those together, put a Bates number on that, produce

3| that, we're tal king thousands of man hours to be able to

41 do that as well. Like we estimted three weeks of at
5] | east one person working full time is probably a

6| conservative estimte of how long it would take to

7| produce those docunents. And we believe that the

8| proportionality requirement of Rule 26 weighs in our

9| favor in that the importance of this particular issue on

10| the overall issues of the case seens very |ow, a one or

11| a two out of a ten, on a scale of ten
12 The amount in controversy in this case,

13| based on the amount that's already been expended in

14| discovery and production and the amount of information
15| the government already has on this information and these

16 | people, obviously from what she's brought forward in her

17| arguments today --

18 THE COURT: \What Ms. Healy Gall agher.
19 MR. PAUL: Ms. Healy Gall agher has

20| demonstrated, the governnment is in possession of an
21| overwhel m ng amount of information on their claims

22 | already. And to produce this additional information,

23| based on the amount in controversy and the amount that's

24 | already been spent on discovery is a very |ow benefit,

25| again, | would think a one or a two on a scale of ten.
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THE COURT: | guess ny question is that this

whol e i ssue of the importance of the information to the
case, the proportionality in Iight of the ampount in

controversy, all of those things are definitely

i mportant things that we do consider that are consi dered

in the initial response to discovery and then certainly

the nmotion to conpel is brought up. But we're now at a

notion for sanctions, and these arguments weren't made,
and more concerning is that these particular docunents

weren't identified as we have a database, but we can't

produce it to you, or we have -- we will not produce to
you all of the -- all of the sales agreements because
it's too volum nous, instead we will produce these

prot otypes and whatever you were going to do. So | mean

the concern -- those arguments are past. They weren't
made. An order was entered, and then to only be com ng
up with these argunments now seens too | ate.

MR. PAUL: Well, as the court will remember
we only came in to represent the parties in June. The
depositions were taken at the end of June. Counsel's
| etter asking for the docunments was at the end of July,
and the motion to conpel was md to | ate August.

THE COURT: But there was counsel prior to

you and the clients have been part of the case the whole

time. And | mean | appreciate that you're new, but

28



Case 2:15-cv-00828-DN-EJF Document 247 Filed 11/14/17 Page 29 of 53

1] they're not, and these are their docunents and they have

2| an obligation.

3 MR. PAUL: There was not a -- as far as |I'm

41 aware, and Ms. Healy Gall agher may correct me, but |
5] don't believe that there was a followup to the
6 | production responses, the discovery responses back in

71 April and May of the deficiency of those -- of the

8| responses. It was only became apparent | guess to the

9| government during the Neldon Johnson depositions that
10| there was a deficiency. So when they brought that up

11| believe, and you can read the exchange of information,

12| the e-mails, | believe that that information was readily

13| available, readily accessible. And | undertook to be

14| able to try to downl oad that information to be able to

15| provide it to counsel. It turned out that that was not

16| the case, that it is not in a readily downl oadabl e
17| format. And the document that was produced is nearly

18 the limt, | don't know what the Ilimt is, but it is

19| nearly the Iimt of what can be produced. And based on

20| the court's order of providing names and | ens

21 i nformati on, we believe that that was sufficient to

22 | satisfy the court's order because the specific |anguage

23| of the order provided that we produce the information,

24 | including customer names and | ens purchase information.

25 THE COURT: So is this -- does this database
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live on your clients' servers, or is it -- or does a

third party provide the platforn?

MR. PAUL: My understanding is that it is an

I nt ernet-based platform it is not a server-based

platform

THE COURT: And so they have a contract with

sonebody; is that right?

MR. PAUL: They would have to have sonme Kkind

of access.
THE COURT: Okay. And so what -- as far as
whet her this list -- whether this list is conmplete or

not, how do you respond to that?

MR. PAUL: This is everything that my client

was able to downl oad and produce to us. You know, the
problem with data extraction is it
data input. And this conpany has gone through -- this

has been a long tinme. Sonme of those earliest entries

t hat were argued by Ms. Healy Gallagher are from 2008 or

2005, and so the database has evolved during a period of

time, that's 15 years ago or so. And so | think there
may be -- there may be other transactions that have
happened during the course of time, there are

different -- | assume that there have been upgrades to
t he dat abase where some information perhaps has dropped

off. There are a | ot of explanations as to why data is

s only as good as the
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not included in the data -- the printout that has been
provi ded sinply because there may not have been input
correctly when it was originally done.

THE COURT: And so | ooking at the exhibit,
at 668, it's got a box in the upper corner that shows
RATHREE, and is it -- and so |I'm wondering were
searches -- so this -- were searches done -- are there
ot her boxes for the other conpanies and does this |ist
of the 190-page list is that just fromthis RATHREE
cat egory or --

MR. PAUL: | don't think the list that's
Exhi bit 669 was extracted fromthe Web base information
that's in 668. | don't think that -- according to ny
understanding, it is not accurate. | think 669 was
created outside of this particular Website information.

THE COURT: Okay. So how was --

MR. PAUL: -- it should be shared. But |et
me expl ain what Exhibit 668, at |east what ny
understanding of this is. Everybody that is a menmber of
RaPower - 3 havi ng purchased | enses or having a business
relationship with RaPower-3 registers as a menber, and
this is the database of nmenbers. And much like Wells
Fargo Bank has a Website where its menbers can go | og on
and see their account information, this is the sanme

portal that an owner of RaPower-3 | enses or another that

31
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1] somehow was a registered menber of RaPower-3 Energy

2| Systenms can |l og on and see its -- that person's history
3| with the conpany.

4 So the reason this document is as extensive
5| as it is is because | was given a particular high

6 | access. If, for exanple, | owned |lenses in that and

71 logged on I don't think I could see anything but perhaps
8| my upline, my downline. I wouldn't have the extent of
9| information that's here, and | would only be able to see
10| the boxes that are shown in the other screen grabs,

11| would only be able to see that information for my own
12 | exchanges or transactions with the company.

13 And so with that information when we asked
14| that we get a conplete document with the information

15| sought with the court, Exhibit 669 is what was provided
16 | to us. Because all of the information that's in 668 is
17| not necessarily in exportable format.

18 THE COURT: So you don't know where 669,

19 | whether that was exported or whether that's from a

20| different source entirely.

21 MR. PAUL: | don't believe that Exhibit 669
22 | came out of Exhibit 668 Web program

23 THE COURT: Okay.

24 MR. PAUL: | think they are different Kkinds

25| of prograns.
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1 THE COURT: Okay. So what's the program

2| that produced 6697

3 MR. PAUL: | do not know the answer to that

41 question.

5 THE COURT: Okay.

6 MR. PAUL: Like | said, when we asked the
7] clients to provide us information that had everything
8| that was in the court's order, the names and the |ens

9| purchases fromthose individuals, we received the

10 document that's included in 669. And when we asked if

11| we could get additional information, the answer was
12| there really isn't any other -- we can't get --
13| specifically |I asked for the address information and

14| personal contact information, and they said, no, that

15| kept in a different format and would not be exportable

16| the way this information is, if that makes any sense.
17 THE COURT: Is it possible to give the
18 | governnent that same high-level access to be able to
19| access the program that produced 6687

20 MR. PAUL: Well, obviously the answer is
21| yes, it is possible, because | have that information,

22 | but | was given a personal |ogin of one of my clients.

23| And so that would be |Iike handing over an account nunber

24| and a password so they can see that client's Wells Fargo

25 Bank account.

i's
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1 THE COURT: So -- but in theory your clients
2| could create a separate |login and password that would

3| give access and also then, of course, be able to trace,

41 you know, sort of with different rights, | guess.

5 MR. PAUL: That was nmy goal. And duri

6| conversations with Ms. Healy Gall agher was to be able to

7 do that and in fact download it onto a hard drive

8 could be a closed universe that could be delivered to

9| them My efforts to do that were frustrated by the

10| technology that | had access to. There may be, and

11| was not able to -- | didn't have enough time to chase

12| down that same -- those same efforts from for exanple,

13| my clients' home office. So if the court is inclined to
14| grant further access, | would ask for the time to be

15| able to do that on our end to do what | thought | could

16 | do renotely to do that locally at the clients' place of

17 | business and put that Web information onto a hard drive
18 | and produce that in a closed universe.

19 THE COURT: So why didn't you do that before
20 | today?

21 MR. PAUL: (A) time, and (B) we believe that
22| the information -- the information that was requested is
23| the name and |l ens information. Havi ng the additiona

24| informati on seems overbroad to have their address, phone

25| nunmber, e-mail address, the multilevel marketing

ng ny

so it
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i nformation seens nuch more information than they need,
given the clainms that they've made in the lawsuit. The
I ssues, the fundamental issues in the |lawsuit are which
i ndi vi dual s have obtained tax benefits based on their
purchase of solar |enses, not the entire universe of
RaPower -3 custonmers. And, in particular, really when
you tal k about XSun or | AS or other purchasers, again
the information that's going to be adm ssible at the
time of trial is the information that |eads to a
category of their damages. Their damages are only for
t hose people who were induced to take tax benefits that

they were not otherwi se entitled to.

And that is also the related argument to the

SOLCO-1 docunment. M. Johnson testified during his
deposition that there was a conmpany back east that had
contracted with SOLCO-1 to purchase a multimllion
dol I ar array of solar |lenses and to purchase that sol ar
energy, and to that end had given thema million dollar
deposit that was being held in escrow. And so counsel
asked for that documentation. We provided counsel a
copy of the escrow agreenent that specified that there
was -- denonstrated that there was a contract in which
noney was set aside and that was for a term period, and
that term | think it was a five-year escrow agreenent.

That agreement ended, and so that contract has expired.
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1] And so we've stated that we don't believe that the
2| docunment is relevant in any way to the clainms of the

3| case because it is a separate party, unrelated to any

41 the clainms made in the conplaint. There was no tax --

5| there's been no inmplication or allegation that this
6| party took -- claimed any tax benefit related to the

7| purchase of solar |enses because there wasn't a sale,

8| they couldn't claima tax benefit when there was never
9| consummat ed sale, so they couldn't take that claimfor

10| purchasing | enses or depreciating |lenses because there

11| was no transaction. So we objected to producing that

12 | document -- any further docunments or information rel ated

13 to that because of relevance.

14 THE COURT: But on that docunent, | mean we

15| clearly tal ked about that at the |l ast hearing when we

16 | tal ked about that that was not -- that that entity was

17| not a party, and yet because it was in his possession,

18| custody -- in M. Johnson's possession, custody and

19| control it needed to be produced, and you just decided

20| that we should talk about it again?

21 MR. PAUL: Well, we discussed and we

22 | provided the escrow agreement, which is the information

23| that was solicited during the deposition that we believe

24 | woul d satisfy the governnent's curiosity as to the

25 transacti on.

of
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1 THE COURT: And when it didn't, and my order

2| said purchase contract, you just figured that's not

3| necessary? |I'mjust trying to understand.

4 MR. PAUL: W thout wanting to throw anyone
5| under the bus other than nyself, it put nme in a

6| difficult situation, if | may be delicate, as far as

7] explaining to the court what we thought covered the
8| subject matter of the court's order and the document,

9| the sales -- the purchase agreements did not provide the

10| sane information that the escrow agreement woul d

11 demonstrate, and so | was told to await the court's

12 further order.

13 THE COURT: Okay.

14 MR. PAUL: For | ack of a nore delicate way

15| of phrasing it.

16 THE COURT: All right. On the purchase

17| agreenments is there a way to allow inspection of
18 | that would be |l ess burdensome?
19 MR. PAUL: Um theoretically, if the

20| government has someone that it would like to sit

21| and do the busy work of opening, downl oadi ng, saving,

22 | collecting, then my understanding is, and it's not

23 | perfect understanding, ny belief is that those purchase

24 | agreenents are, to whatever extent they have been saved

25| to an Internet-based or a server-based program

t hat
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1] is capable of opening, retrieving, printing and

2| categorizing those purchase agreenents. Now, | think we
3] may run into a simlar problem of the data downl oad or

41 the data output is subject to the same restriction that

5| happened in data inputted to begin with. And when I
6 | asked about hard copy versions of the purchase

7| agreements, other than what was already taken by the

8| government in the raid in 2012, ny understanding is that

9] all of those are saved digitally only. | don't think

10| there's a hard copy.

11 THE COURT: So would your client be willing

12| to let the governnment cone in and do an inspection of
13| the electronic purchase agreements and do that by

14 | themsel ves?

15 MR. PAUL: My clients would not be happy
16| with such an order, but | understand you do have the

17| authority to make that requirement in this case.

18 | Although for the same argument as proportionality, as to

19| the benefit of having those thousands of contracts as

20 | opposed to the -- just the burden of making them

21| avail able and the inconveni ence of having a gover nment

22 | enployee in ny client's home while this is undertaken,
23| fail to see the benefit of having those documents

24 | printed out.

25 THE COURT: So for there to be an exception,
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1] it would be at one of your clients' homes, it's not at

2| the workplace?
3 MR. PAUL: | think the workplace is

4 M. Johnson's hone.

5 THE COURT: Okay. | didn't understand that.
6 MR. PAUL: | don't think there's a separate
7| office that |I'm aware of.

8 THE COURT: Is there -- I"'mtrying to

9| understand what's in these things before I make any
10| orders. Is there -- | mean | understand the anal ogy
11| you're drawing to a Wells Fargo client going in and

12| |l ooking at their accounts and concern about that ther

13| may be, you know, personal financial information in this

14| database. And certainly there's a protective order in

15| this case that inposes penalties for a failure to

16 | protect that kind of information, but -- and a

17| prohibition of using it in other cases. s there other
18 | personal information, or is there other types of

19| information in particular that your client is concerned
20 | about in providing access to these?

21 MR. PAUL: The information that | think is

22 cl eanable, if that's a word, fromthe Website would b

23 | address, telephone, e-mail. And the concern that the

24| client has is that those people become contacted by the

25| government and harassed by the government to becone

e

e
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i nvolved in the case where there isn't a need to involve
themin the case if they're not taxpayers that the
governnment is already aware of because they've made
claimon their tax returns for some kind of a benefit.
There may be, I'mnot -- | don't believe there is, but
there may be personal payment information. As shown in
Exhi bit 668, there are notes that are entered by a
secretary-level person who has contact with the menbers
that could include theoretically credit card information
related to payments or other information related to how
payment is to be made, and | would be concerned with
havi ng that information exposed.

But really just having that third-party
i nformation publicly out in the open |I think the
governnment has already stated that they don't agree that
information in this case needs to be confidential, it
shoul d be public. A lot of information has been made
public during the course of this case that has come back
to our clients in the formof criticism And people
have been contacted that have reached out at our clients
how did the governnment find out about me, what's going
on here? So, yeah, there -- | think there is sensitive
i nformation that would have to be held closely.
Certainly those people don't want to be audited in their

tax returns sinmply because they're menbers and purchased
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1| solar lenses, and so | think there's a practical reason
2| why it makes sense that just because someone bought a

3| solar lens the IRS shouldn't be given their information.

4 THE COURT: I mean if we designated the
5] information about the customer -- private customer
6| information so the -- if that was designated as

7| confidential, then neither party can use it in --

8 outsi de of the case. So | would understand that to mean

9| if as -- if that designation is appropriate, that that
10| would prohibit using that as to |lead into audit. Now,
11| of course, the I RS could choose to audit a person for a
12| different reason, but it would have to protect this

13| information in a way that it did not -- it is not shared

14| for that purpose and that sort of thing.

15 MR. PAUL: We would hope that's the case.
16 | Thank you.

17 THE COURT: All right. All right.

18 MR. PAUL: | think that covers the three

19| areas at issue in the motion, unless you have any ot her

20| questions or --

21 THE COURT: That's everything |I have right
22 | now.

23 MR. PAUL: Okay. Thank you, Your Honor.
24 THE COURT: Thank you.

25 And Ms. Healy Gall agher.
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1 MS. HEALY GALLAGHER: Thank you, Your Honor.

2| First, | do just want to flag that the protective order

3| that has been entered in this case has an express

41 carveout for the United States. We fought for that as

5| appropriate. W are a |aw enforcement component of the

6| an executive agency, so there is a provision for DQOJ
7| attorneys to share information with the I'RS, and, in
8| fact, that is critical for the fair and effective

9 enforcement of Internal Revenue | aws. So t hat

10| protective order was extensively negoti ated between the

11| parties. Judge Wells -- there was a notions practice

12| regarding this, because i medi ately before any di scovery

13 the United States moved for relief fromthe standard

14| protective order in order to have this explicit

15| carveout. So | just want the court to know that that'
16| there. So no matter what the designation, even if the

17 | defendants would want to add that, we have the ability

18 to share that information. And, in fact, that's
19| entirely appropriate and consistent with our |aw
20 enforcenment nmandat e.

21 A few things with respect to what we just

22 | heard: M. Paul just stood up here and told this court

23| that his clients are not going to obey the order that
24 | was entered given fromthe bench on August 29th and

25| written down on September 13th.
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1 The court's questions about the SOLCO

2| contract were directly on point. And that is the issue

3| here. We have cycled through three sets of attorneys

41 for the defense in this case, and one thing remains

5 constant, the defendants thensel ves. So this motion for

6| sanctions is against the defendants for their

7| obstruction, which continues to this day. And | think

8| it's abundantly clear that this court can have no

9| confidence in any materials that the defendants

10| thenselves are allowed to proffer, because |I will note
11| M. Paul nmentioned, you know, the vagaries of time and

12 | databases, garbage in, garbage out. There are names on

13| the exhibit that 1've given the court today

14| contenporaneous with the exanples |'ve provided about

15| nanes of people who are on the International Automated

16 | Systens list that are not on M. Paul's list. There are
17| plenty of names that are on that list that are also on
18] M. Paul's list. So it doesn't seemto be an issue of

19| time. Of course, any database could be subject to

20| somebody gets m ssed or this contract doesn't get put
21| in, but we've been able to identify enough di screpancies

22 | that give us serious pause as to whether this customer

23| list is conplete.

24 Further, M. Paul stood up here and told

25 this court that this information exists. And this

i's
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1 the first |I've heard that there's not one dat abase,

2 there's two, one database that created Plaintiff's

3 Exhi bit 668, one that created Plaintiff's Exhibit 669.

41 1 didn't know that.
5 MR. PAUL: And | didn't mean to create that
6| idea. My point was that they're not necessarily an

7| identical database, but | think that the Exhibit 668 is
8| a Website portal where people can access the information

9 and view their information. VWhet her or not those --

10| that information is extracted from another database, |'m
11| not saying that there are two databases, |'m not saying
12| that, because | don't know if that's true.

13 MS. HEALY GALLAGHER: Well, with that

14 | explanation, that sinply rem nds me of what the court

15| said in speaking with M. Paul, that you're trying to --
16 | you're struggling to understand what's in these

17| databases. W are too. And, in fact, |long story,

18 | discovery requests issued in April 2016 defendants

19| ultimately didn't produce until m d-January 2017. | did

20| follow up with then opposing counsel, and we had a

21| conversation about the defendants' document production.

22| And they represented to me -- and | do not have a
23| letter, | don't have an e-mail, | do remenmber this
24 | conversation however -- they represented to me you got
25| what we got. And that's what we knew. And |, perhaps
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wrongly, accepted a representation froma fellow officer
of the court.

THE COURT: Okay.

MS. HEALY GALLAGHER: And so it was not
until M. Johnson's deposition that it became cl ear that
there was actually abundant information that we did not
have from their document production in m d-January.

One -- a couple of other things that | would
li ke to point out, M. Paul | firmy believe tried to
get the information that's in the court's order. The
difficulty is that, and he'll correct me if |I'm wrong,
that he's not a conmputer expert. And one of the reasons
t hat we asked for a forensic conputer expert to travel
to the site of where this database is stored is that
t hat computer expert cannot only mrror the entire
dat abase, basically take a forensic copy of the
dat abase, but that expert can also tell whether
information is being hidden, has been del eted, has been
added in some funky way that is suspicious. That's what
this person does. It's their job.

So, once again, if we had gotten this
adequate information fromthe very begi nning, we could
have explored all these things. And the time for
def endants to continue to offer piecemeal solutions that

they think are fine and are not consistent with our

45



Case 2:15-cv-00828-DN-EJF Document 247 Filed 11/14/17 Page 46 of 53

1| request in this court's order long over.

2 | also would like to point out, Your Honor,

3| that, yes, this court did issue its order granting the

41 United States' motion to compel fromthe bench on

5] August 29th, but the actual order that's entered on the

6 | docket defendants agreed to. They knew exactly what
7| their obligations were, and they said, yes, we agree
8| with this order. Submt it to the judge.

9 I would also Iike to point out that the

10| relevance, responsiveness, the inportance of this

11| information in the case that's being litigated that was

12| on the motion to conpel

13 Further on the inmperfect information that we
14| have, just so that the court's aware, and this nunber

15| could change, but we're | ooking at around $45 mllion

16| $45 mllion of -- you know, that could be outright harm
17| to the governnent, it could be the number that these

18 | defendants collected. But we're not sure because we

19| don't have all the information about these things. Only
20| the defendants are in possession of this information.

21 And | would also like to point out it's

22 | abundantly clear that in fact we don't know how many

23 | people have bought these | enses and made tax cl ains,

24 | claimed depreciation and credits related that the IRS

25| does not know about. It's not like the RS has a gi ant
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mai nf rame comput er where you type in RaPower-3 and

everyone who's bought a |l ens and cl ai med attendant --

purportedly attendant tax benefits will be returned. W

heard from M. Janmeson, who we'll talk about in a

noment, that he has tax return preparation custonmers who

have been audited fromthe IRS in relationship to the
RaPower - 3 purchases, and he has customers who have
bought | enses who have not been audited. So that in
itself shows that we do not have all of the information
about the breadth of this what we allege to be an

abusive tax scheme. This information goes to

di sgorgement, it goes to harmto the governnent, it goes

to what defendants knew or had reason to know about
whet her their customers run a trade or business.
Last, and | have to keep returning to this,

M. Paul has made a nunber of representations to this

court, both in the opposition brief and today, and there

is no actual sworn information before this court from
his clients, other than the testinony of Neldon Johnson
that these itens exist, that he has ready access to

them And it's abundantly clear, and of course there's

some case | aw under notions to conmpel, and we're dealing

with discovery objections, that to support any objection

based on burden or things |ike that, an objecting party

has to provide evidence about the burden, about what
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1] would have to be done in order to get these things.

2| don't have that here.

3 Wth that, Your Honor, we would request t
41 the court enter the order, the proposed order that we
5] have proposed and submtted.

6 THE COURT: |*"m going to take this notion
7| under consideration and | will issue a witten order
8| it shortly.

9 MS. HEALY GALLAGHER: Thank you.

10 THE COURT: And then I don't have a lot o
11| time and | do need to finish here no |ater than 5: 30,
12| if I could hear just briefly on the issue of

13| M. Janeson's deposition.

14 MS. HEALY GALLAGHER: Sur e. And this

15| certainly can be brief. So the United States noved t
16| take M. Jameson's expert witness deposition out of t
17| in part because, again, we attenpted to meet and conf
18| with opposing counsel and did not receive a response.
19| The United States did depose M. Jameson approxi matel
20| I think, eight days before he was disclosed as an exp
21| witness. And that deposition was thorough, that was

22| attached to the United States' notion.

23 Wth respect to this request, we wanted t

24 | put down a marker to allow us to investigate because

25| there are sonme things about M. Janmeson's subsequent
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1] report, which |I actually have here. And | apologize to

2| the court for not including that with the origina

3| motion, so | can hand that up. This is Plaintiff's

41 Exhibit 659. It was previously marked.

5 MR. PAUL: Your Honor, | would raise an

6| objection to including that document in the record as
71 well. Sinmply at this point in the case there is no

8| benefit of having this document in the record.

9 THE COURT: So | have to disagree on that

10| because | did find myself in reading your response

11| feeling that |I couldn't decide whether this was going to

12| be duplicative or not w thout seeing the content of the

13| report. So it's not to the -- I"musing it to
14| understand the conprehensiveness of the prior
15| deposition. I*"m not | ooking at it for purposes of

16 | weighing the efficacy of the opinion. So fromthat

17| perspective | am grateful to have it, and | do want to

18 have it in the record.

19 Is there any further concern about it beyond

20| just the concern about it being in the record?

21 MR. PAUL: No, | suppose not. It's not very

22| long, it's much shorter than the deposition, so if
23| you're going to read them both, good luck with that.
24| It's interesting.

25 THE COURT: Okay. Thank you.
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MR. PAUL: Okay.

MS. HEALY GALLAGHER: And just for the
court, | don't believe there are any facts or -- and
there's no informati on on any particular customer in
M. Janmeson's report. So there are not personal
confidentiality concerns.

It's certainly true there is overlap between

what's in the deposition and what | would plan to ask at
the expert witness deposition, so, you know, |I'mfully
prepared to not -- I'mnot conpletely uninterested in

retreadi ng the ground that we wal ked during

M. Jameson's fact witness deposition. That said, there
are a couple of issues that go specifically to his
qualifications and his opinions that | would want to
hone in on in the course of an expert wi tness
deposition. So there are sone solutions. So, for
exampl e, he mentions somet hing about in his education he
attended a for-profit institution where he clainms to be
getting his PhD. And | nmay be remenbering specific
facts incorrectly, but it's my understandi ng that
institution has lost its accreditation in California, so
| would want to know -- things like that that | didn't
know about at the time of his deposition so I wasn't
able to inquire into it.

For exanpl e, he also mentioned at his
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1| deposition and states in his report something that was

2| news to me, basically that he claimed that a particul ar

3 section of the Internal Revenue Code, 26 USC 1231,

41 somehow has an i mpact on whether a rental activity is a

5] pro se passive activity under the Internal Revenue Code,

6| so | would want to go into that.

7 But |I'm not | ooking for another seven hours.
8| So I think that what we could do is limt it, you know,

9| we could say four hours. If M. Paul has an objection

10| that these things are far away and take a | ot of time,

11| we could all agree to do it by phone. | woul dn't have a

12| problemwith that.

13 I would also ask that any objections that
14| M. Paul made in the course of M. Janmeson's fact

15| witness deposition on the basis that he had not been
16 | designated as an expert be withdrawn.

17 | believe that's all | have on that, Your

18 | Honor. | would just note that we would ask that the

19| deadline for that be set for January 31, 2018, in |ight

20| of the other things that we have this late fall and

21| early winter. Thank you.

22 THE COURT: Thank you.

23 And M. Paul.

24 MR. PAUL: | think my arguments are stated
25| in the brief, so I'll submt it on the brief.
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1 THE COURT: Okay. All right.

2 Like | said, |I did want to have the

3| opportunity to ook at the expert report in |ight of
4|1 deposition, and so | will take this motion under

5| advisement as well so that | can have the chance to d
6| that.

7 And is there anything else I can do for t
8| parties today?

9 MS. HEALY GALLAGHER: No. Thank you.

10 MR. PAUL: No. Thank you, Your Honor.

11 THE COURT: Thank you both very much. W
12| will be in recess on this matter.

13 (Wher eupon, the matter was concl uded.)
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