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IAUS expects its unique solar power technology to be the first to 
compete with gas and coal. Two primary issues have prevented solar 
power from replacing fossil fuels: the high cost of solar power 
equipment, and limited-volume manufacturing capabilities. In fact, even 
if today's solar power technologies were competitively priced, the 
manufacturing capabilities are so low it would take decades to barely 
make a dent in replacing fossil fuels. 

IAUS's new solar technology presents a breakthrough on both fronts. 
The company has been achieving manufacturing costs competitive with 
fossil fuels, and its annual production scalability, both cost wise and time 
wise, is off the charts compared to today's technologies. These two 

http://iaus.com/technology.html 

Technology 

News About 

Because of IAUS's other proprietary components such as its bladeless 
turbine and dynamic voltage controller, the company's solar product can 
operate as both solar thermal and concentrated photo voltaic (CPV). 
Combining the two not only lowers the cost, and adds peak-power 
stability, but it creates a system that can potentially achieve efficiencies 
above 60%-70%. 

Being a thermal based system also allows IAUS's solar plant to function 
as a hybrid with other fuels such as biomass, and natural gas. In 
addition, it is capable of producing electricity and desalinated water 
simultaneously. So coastal areas that are short of fresh water can 
produce both electricity and desalinated water from the sun. 
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elements make it perhaps, the energy sector's holy grail in a market 
currently grossing more than $3 trillion annually, but fueled by less than 
1% solar. 

http://iaus.com/technology.html 

Technology 

US002859 
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DISRUPTIVE ENERGY 
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Follow and shara: ® 

RaPower3 Technology 
RaPower3 (Ra3) exclusNely uses technology Introduced by lntemabonal 
Aulomar.ed Sysiems. loc. (JAS) Although Ra3 has contracted with operating and 
maintenance company L TB, LLC to utilize the full spectrum of IAS technologies In 
Ra3 proieots only the RaPower3 Solar Concenlmlion Lens ls available re Ra3 
members lo purchase tor use in lhese pro,eds. Other 1echnolog1es are 
forthcoming thatshould provide luntier opportunlnes1or RP3 members. 

JAUS solar technologies have been lab and field tested Each part has been 
designed ID meet functional standards and ID be able !O be assembled m the most 
oost effective way The man hours used to construct the mechanical assemi,ly 
have b""n thoroughly evaluated In order to insure the final costoflhe system Is 
within lhe targeted amount 

RaPower3 Solar Lenses 

These special lh1n-fllm solar lenses are 92% efllc1enl They refract solar 
energy 1nlo a 2" focal point to generate temperatures well o,er 1,000 
degrees F They are constructed of extremely-<lurable, non-yellowing 
aviation-grade acrylic and can be mass-producec m quantities never seen 
In the solar Industry. These solar lenses are wha1.,,.., use in RaPower3 
Solar P Janis Our lenses are the r1rst and only solar lenses In the world to 
be manufactured using the unmatched mass-proouollon process of roller­
mold manuracturtng 

For more fnfonnation on our Solar Lenses click ~ . 

RaPower3 Solar Lens Bracing 

These RaPower3 Solar Lenses are fitted with hannonlcs bracing that outs 
down vibrations from wind activity The bracing makes the lenses wind 
res1sant for winds up to 100 mph These tenses can be used with other 
RaPower3 technologies from 1AS to produce electncity from steam Of from 
concentrated photovoltalcs (a:>V), to d1st11J waler, or for other 
manuracturtng processes that require hfgh temperatures 

For mere lnformaflon on all JAUS 
technologies click ~ 

For mere Inform ation en JAUS solar 
technclogles click E. 

D 

For parties Interested In utlllty-scale 
projects cf any JAUS iechncJogy, please 
contact: 

Greg Shepard 
801 -099-2284 
greg(!!!rapower3.com 

Industry Comparison 

Lowest Cost of Operatlon l 
Because of the nature of RaPl)Wl'(.3 
technology, our power plants have a far 
IOHer cosl of operation tnan a11y other 
competing technology In the market 
today This biggest costs saving can be 
all!1bLlled to our revolutionary bladeless 
piopulsion micro-turbines, th,n-fllm solar 
concentrallon lenses and pipeless heat 
exchangers Our turt)nes can run off cl; 

low-Qrade steam and high-mineral 
content water Without any damage and 
does not reqLJlre a cooling tower al!O'Mng 
o,er 90% a the water to be instantly 
reoai;tured and recrroulated, Toe solar 

lenses have pefmanent calibration with a 
focal point of 22 Inches that reach 
ooperatures well over 1,000 degrees. 
Our heat exchangers are 1.000 limes 
smaller than our competitors and requlre 
very minimal maintenance 

Most Sun Hours! 
Our solar towers have a patented 
counter balanced dual-axis solar tracking 
system that allow us lo have the 
maximum amount or solar hours per day 
and requires very little l)CM'E!r to opera!e 

Highest Wind Tolerance! 
The solar lenses on oor !O'Mlrs are rated 
to w1thsland up lo 00 mph winds And 
because our focal point is larger than 
any other company vrbrallons due to 
Wind do not affect our efficiencies 

Easiest Operation! 
'Mlere 11 lakes our competitors an entire 
room of computeis and several highly 

1/5 
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RaPower3 Solar Concentrators and Heat Collectors 

RaPcwel3's parabolic solar concentrators are adjustable In all d1rectlons for 
easy c1djustmenl to focal pofnt Our solar lenses foous the sun's heat mto 
the solar concentrator and the heal funnels down to the bctlom where our 
sphere shaped heat collector captures the heat and subsequently pumps 
the heal to a heat--storage tank or to be used by our Jet-propulsion turbine$ 

Using the heat concentrators with our solar lenses, we can get terrpratures 
well over 2,000 degrees F 

is10Ev1EWI SUNLIGHT 

IAUS 
------------LENS 

FOCUSED 
SUNAAYS 

_______ ., HIGH~ FLUID 

HEAT EXCHAN.GER 

Refractive Properties 

The diagram shows the sunlight refracting 10 a large 2" focal pomt. The 
reflecting technology of our compet1tlon requires a focal point less than a 
pin head. Thls requires Intricate software technology ln the solar fleld and 
cons iderably Increases the cost of their operation 

An11u_al Efflc:lenc.v Data SEGS VI Solar Tras Dish 10 IAUS 

Solar field Optical Etndenc.v 53.lOK 56.00% as.~ 83,79!& 
Rocclver thc.rmal offfcicncy 72.909' 78.3tm 90.009' 90.()00j, 

Transient cffe<t$ 100.0()14 J.00,00!6 92.0C* 92.0()14 

Piping loucrnclcncy 96.10¾ 99.scm 96.1006 96.lO"Ai 
Storage Efficiency l OO.<Xm 98.3~ l00.0076 100.~ 
Turbine powerc.vtl• eflidenc.v 35,00!6 ll(),50!6 3~.0076 43.SO!i(; 

eteanc loss efflclencv 8.2.71m 86.40!' 86.~ 86.00% 
Power plant iJW'il bili ty !JS,00% 92.ooi. 90,!Xm 96,00')(, 

Annual SOli>r to Electric Eff 10.59% 13.81% 19,14'6 23.-

Efficiency Comparison 

RaPONBl3 uses !AUS technology The comparison chart to the left shows 
how RaPov.er3s solar systems stack up against other well kno,t/11 soler 
technologies from an efficiency stand point RaPower3's "Annual Solar to 
Electric Efficiency• of 23.94% Is s1gnlf1Cantly hrgher than competing 
lechnolog1es 

Download White Papers 

http:/i\.vww.rapower3.com/# ltechnology/c1t1x 

educated engineers to operate tlle1r 
plants, it lakes us a stll)le computer to 
operate an entire field of our towers 

The Most Environmentally Friendly! 
Every acre of land used by our 
competitors Is permanently 
damaged Since our technology s 
ra1sad on tawers, any land betv..een the 
towers remains open for ott,er uses such 
as grazmg or farm ing and If the plant ts 
a.ter moved the land Is easily restored. 
11\e also do not use up precious water to 
run and cool our plans as Is needed witt, 
our competltors 

2/5 
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RaPower3 Technology 

Oual-Ax_is Tracking 

OJr dual-axis tracking syste e 
sun from sun up to sun set more sun hours tha 
stationary systems Our unique hydraulic- tracking system has very Ill.Ile 
parasitic load and can be monttored remotely 

Modular Design 

Wlelher solar, biomass, '1eolhermal, waste-to-eneflly or natural gas, 
RaPower3's designs are all modular This makes It easy to build In stages 
and to add addlllonal power In the future 11 also makes scheduled 
maintenance much easlet and with a lot less down time 

Dynamic Voltage Control 

RaPaweJ3 uses the IAS Dynamic Va/la'1e Control (DVC) wilh Its power plants 
and ottier rorthcom1ng rechnologles The OJC allows us to taKe in a variable 
voltage lnpul and set a constant voltage output eliminating the need ror 
expensive colls and inverters. This Is a huge breakthrough In the ienewable 
energy Industry as It has the potential to Impact solar, wind, w.rve l)O,l,'er. 
batten es and transmlSsmn as 1t 1s further developed for addihonat uses 

For more Information on the OVC clfck .c!.Ee!;.. 
For videos on the DVC click .!:!s...£. 

3,15 
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_ ellm1nales ex~rve and 
anger !l'pes It )s 1 oootn 111e s,z;:, ol piped 

a nuy smaller roo1pnnL RaPo.'/Ct"l's l"e8l 
nly abOUt 5" )( 1ei" per MW 

Jet-Propulsion Turbine 

The RaPCMer3 Bladeless Jet-Propulsion Turb!ne and Heat Exchanger Is 
designed to run off of any heal-source includlrig geothermal, solar, methane, 
biomass, solid waste. natural gas. etc ll ls 47% efficient and has onty two 
movor1g parts. tt ,s self-oalancmg and auto-synching RaPower3 uses this 
Jel..Propulslon Turbine and Heat Exchanger In their solar projects. 

For more Information on the Bladeless Jet-Propulsion Turbine click 
HEFIE. 

0 Shalt to Nonie leed 
llnG!Uffl IOss 

Jet-Propulsion Turbine 

Because II uses small Jet-engines or nazztes instead of blades like 
traditional turbines. It can use impure hard-Water without any issues. In fact, 
brackish water and other types ol poluted water can be used In the turbme 
and as the heated water flashes to steam as 1t escapes through Jet-engine 
the particulates fall down to the extraction chamber and the steam pushes 
fo,ward through to the condensation chamber effectively makmg the turbine 
as a water drsllllatlon plant while It produces po.wr. 

-----------------------------------------------------

Make Payments To PR Contact Busm~ss Contact Technology Opportumty Tax Info 
RaPower3 LLC Matthew Shepard Greg Shepard 
4035 Soulh 4000 W•sl 
Deseret UT 84624 801-651-2183 601 699 2284 

http:/i\.vww.rapower3.com/#ltechnology/c1t1x 415 
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Opportunity Overview 

Do yuu want to see America eneri,,;y independent? Do you want to •~• the c:ost of powez go down? All o1 the 

solar thermal lenses in Ral'ower3 grid seale projects ar..- owned by independent RaPowet.l buswoss owners 

who are making a differencl" and making moneyl Own your own RaPower3 business and join the 

RaPower3 Solar Revolution. Start your business here. 

Product 

RaPa,,el3's Solar Thermal Lenses are used for Industrial applications ooly and 
designed to IMlrk exclusively on IAUS solar l~ The lenses gene<ate 
process heat temperatures ol over 1.000 degrees F and are used for a vanety of 
Industrial and commerolal appHcahons This includes the generation of 
electnc,ty Every solar thermal lens purchased by Raf'awe(J members v.1 11 be 
used In RaPowel3 projects and operated by LTB. LLC 

Distributor Rights 

Wth the purchase of your RaPONer3 lens(es). you are automat1cally enrolled as a 
RaPowel3 llf.,.llme team m mber With all of Its p1w1leges including d1stnbutor 
nghls This allo,,,s you lo sell RaPONer3 lenses and sponsor other.a to become team 
member.; as well. You can make great comm,ssions on these sales There are 
never any fees or sales quotas for your d1stnbotor and sponsorship nghts 

Rental 

• 

All lenses come wrtll an operall~ and maintenance (O&M) agreement with LTB, LLC 
that provides rental income to lens ownen.. Operation and ma1ntenace under this 
agreemeril rs at no cost and w,th no hassle to lens ONJ1era_ Rental income. ha,,ever 
is not your only way to s,gnmcantly Improve your bolloo, line. Olck the Quick 
Payback bUtton belCNI 

I 

D 

http:/i\.vww .rapower3.com/#!overvlew/c1 t.03 Plaintiff 
Exhibit 
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RaPower3 Opportunity 

Huge 

RaPower3 Solar TheimaJ Lens cmners may qualify for the Federal 30% Investment 
Tax Credit (ITC) under !he category of "solar thermal process heat" ~ 
Comparnes and individuals with home busmesses who quaJify as active partJcpanls 
may atso be eotrUed lor a special 5-year deprecla!lon with a 50% first-year bonus 
depreciation~ ONners may also qualify for cert.un state tax 
Incentives Always check With your CPA or qualified tax preparer 

- ~ 35-Year 

Your success Is very 1rnportam 10 RaPa,;er3 and to Ameoca's energy lndeperdence 
Consequently e11ery solar thermal lens has a 35-year warranty as outlmed In the 
SIQned agreements Th,s g,ves you peace of mind In your lens ownership and secunty 
in your solar business 

2/2 
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N eiws 
12/1/2015 

IAUS Response to Department of Justice's Claims Against Its Technology 

On November 23, 2015 the Un ited Stales Department of Justice ("DOJ") filed a lengthy complaint which names IAUS as Defendant. The complaint is seeking lo 
enjoin IAUS from operating its business. IAUS firmly and unequivocally denies the allegations made by the DOJ . The DOJ filed its request for injunction wi.lhout 
having visiting our fac ilities or actually physica lly evaluating our technology. In our opinion this is unconscionable. 

The Company intends lo pursue every legal means possible lo protect its rights. the rights of poten11al customers and its shareholders. IAUS views the DOJ's filed 
Injunction and press release as a mechanism for intimidation and coercion. Congress, not IAUS, authorized lax benefils in the law to encourage investors and other 
stakeholders to further the use and production of solar energy. IAUS has consistently required every person with which ii has done business to seek Independent tax 
and legal advice as ii relates to utilizing the lax benefits that are allowed by law. Despite the cong ressionally aull10rized incentives, and professional opinions and 
a.dvice rendered , the DOJ has brought claims against the Company without having visited our facilities or actually evaJuated our technology. However, IAUS refuses 
lo be intimidated and intends to vigorously defend the allegations made by the 00-i. 

If the DOJ would take the lime view a 38 second video click here to see the video. 
they would see our technology producing heat.. 

They could also see our technology produce electricity by watching this short video click here lo see the video. 

Instead, the DOJ makes statements to the court that are not supported by any evidence and issues a press release to the public. They make their unsupported 
accusal ions because they enjoy sovereign immunity-meaning they cannot be sued (unless the law they create allows it). So they can freely make unsupported and 
hurtful accusations wilhoul fearing repercussions of a counlersuit . In other Words , it doesn1 matter lo lhem if they are wrong , As such, we invite the Uni1ed Sta.1es lo 
wa ive its sovereign immunity so that its conduct might be made known to the public. If the assertions the DOJ makes are true the DOJ should have no concern 
aboul waiving sovereign immunity in th is case, 

Here is a partial list of due diligence !AUS has done with regards lo its own solar technologies: 

!AUS Solar Lenses 

• Three patenl.s granted by United Slates Patent and Trademark Office 

• Viability, energy temperature capabilities, and efficiency review by a third party expert having a background of 50 years of experience in the field of optics, 39 of 
which were wilh a leading International electronics corporation where he designed Fresnel lenses and lent icular lenses. He also designed asymmelrical, 
aspheric lenses and developed an electro photographic process to make color CRTs. He is responsible for 20 patents assigned lo the above mentioned 
inlemallonal electronics corporation. 

• Lens manufacturing partner is a global leader in the design , development and manufacture of acrylic based products. They have over 14 manufacturing si tes 
and 2,000 employees. 

• Lenses have already been manufaclured for all customers who have purchased them. 

!AUS Propulsion Turbine 

• Three patents granted by the United States Patent and Trademark Office. 

• Viability and efficiency review by third party experts having a background wilh the Following experience: 
o The lead engineer is an expert in combustion slabllity, liquid rocket engine performance and injector design, and laser diagnostics. He received his B.S . 

degree in Chemical Engineering From M.I.T., his M.S. degree in Mechanical Engineering from the University of Miami, and his Ph.D. in Mechanical 
Engineering From U.C. Berkley. 

o The second engineer is an expert In system optimization, mechanical and nuid systems analysis, liquid rockel engine perfo011ance, solid and gel 
propellant perfonmance, and component design. He receivecl his B.S. degree in Mechanical Engineering from V.M.L and his M.S. degree in Nuclear 
Engineering from M.I .T. overall, these engineers are specialized in propulsion technology and have worked with govemmenl agencies such as NASA, 
U.S. Missile Defense Agency, U.S. Air Force, and Office of Secretary of Defense. 

o The third engineer is an expert in structural loads prediction, stress analysis and mechanical design; structura l dynamics including rolallng machinery and 
vibration: the use of finile element methods and compuler analysis programs to solve stress and dynamic loading problems, including composite 
structures; and probabilistic and statistical design, analysis and data reduction. He received his B.S., M .S., and Ph.D. degrees in Mechanical Engineering 
from U.C. Davis. His Ph.D. dissertation was on practical nonlinear simulation of rotaling machinery dynamics with application to turbine blade rubbing . 

IAUS Concentrated Photo Voltaic {CPV) Receiver 

• One palenl granted by the Uniled Stales Paten! and Trademark Office and several patents pending. 

• Viability or the new voltage controller circuil (which makes a pholovollaic array for concentrated solar possible) was reviewed by an engineer whose 
background includes a PhD in .Electrica l Engineering , over thirty years of leaching experience as a professor at a well-respected, major university, a Dean of 
Engineering, a Department Chair, authored a number or lex! books on circuit design, and has been published numerous limes in trade journals. In addition, he 
has worked as a consuhanl for IBM, Intel, and Lawrence Livermore Laboratories, and is a Fellow of IEEE. 

Tax Laws with Regards to IAUS Solar Technology 

http:IA a.us.oom/news-dec-2015 Plaintiff 
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• IAUS oblained two lax opinion le11ers to ascertain lhat a business structure with specific lax benefits is available and legal under lhe law. One is from the 
largest law firm in lhe State of Utah. 

• Even with these two opinion letters IAUS contractually requires persons to seek independent legal and tax advice. IAUS does not provide legal or lax advice 
and is not a law firm, nor does It hold ilsell out as such. 

IAUS is a small company, and at times, is both underfunded and understaffed. Yet, in a climate when over 112 solar companies in lhe past five years have failed , 
losing billions of government dollars, how is it that in light of supporting informalion given above, the DOJ and lhe IRS would attempt to intimidale one of the few who 
have weathered such economic storms. 

IAUS would also like to address the allegations that our technology Is In a state of "disrepair" and is in a condition that "energy could not be collected and used for 
any purpose that Congress intended to encourage." On the surface, if you look at our solar field, perhaps it is only mildly impressive to the untrained eye. Aesthelics 
is not among our first priorities at I his time. In an attempt to be environmentally responsible and forward-thinking with regards to our carbon foot-print, the Company 
decided to conslruct its first generalion towers using recycled, oil drill pipe, which in and of itself, is remarkable. In addition, during its first stage of commercializalion , 
IAUS has put the customers' lenses through rigorous tests for structura l integrity. After each test is complete, IAUS replaces the customer's lens for free. The lenses 
have also been used lo assisl in lhe refinement of IAUS' new, gearless, dual-axis tracking system, an unprecedented mechanism that trumps the accuracy, slruclural 
stabilily, durabilily and cost of gears. 

Currently, renewable energy produced by the lenses is used for various commercial purposes. Additionally, the research and development and refinement of lhe 
Company's new solar thermal heat applications and solar thermal/pholovoltaic receivers continues. These are tangible products that were always available for the 
DOJ or lhe IRS to view upon reasonable request. However; lhe DOJ or tts agents involved showed no inlerest In conducling such a review before filing its request 
for an injunction. 

IAUS believes I.he filing of the request for an injunction has unjustly harmed its reputation . IAUS ls a sma ll company. In the cour1 of public opinion, ~ is near 
impossible for a small company to combat the deep pockels and media influence of lhe US Government. However, in spite of this, IAUS believes thal , in lhe end, lhe 
trulh will prevail. 

http:IA a.us.oom/news-dec-2015 212. 
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Your BIG and Quick Payback 

Starting a new bwiness ls usually hard and costly. Not with R3Power3. 
With the rental (ees, bonuses, and tax incentives you have made your 
money back ancl more by tax time. Then, for the next 35 years your 
lenses are profit makets with no surprises. Plus,!! you decide to sponso, 
anyone else into the program generous commissions make l lie pretty 
sweetl 

Payback Summary 
• Rental Income: Payback of down payment is ten years with the 

next 25 years adding profll 

• Tax Benefits: Payback is over 1.5 limes the down payment; most 

corn ng in less than a year 

• Sponsor Commiss ions: Commissions are available on sales 

made to those you sponsor into RaPower3 

Payback Details 
Rental Income: The payback of the down payment a $1,050 per solar tens 
takes only ten years Just on the rental Income alone. After these rust ten 

years, the pUrchaser makes S68 per solar fens e11ery yeaT for the next 25 
years. That's $1.700 ewer and abolle the payback of the oog1nal down 
payment 

Rental Income detalls are spec10callY oothned In the Equipment Purohase 
Agreement along with the Operabons and Maintenance Agreement The 
Operations anct Maintenance company agrees to rent your lenses for $150 
per lens per year for 35 years The purchaser gets to keep all S150 per Jens 
for the Mrst frve years. Thereafter, the purchaser gets $68 out of the $150 
and the remaining 582 goes to pay off the rest of the total purchase pnce 
Rental payments to the purchaser begm once LTB, LLC begins receiving 
revenue from the use of the lenses 

The Operations and Maintenance company can easily make the rental 
payments because the cost of operat1011 is only a half cent per kllowat 
hour 

Bonus Income: Bonus Referral Contracts were issued In the i:est retaUng 
to the purchase or solar lenses Purchases before May 23. 2011 have a 
maximum payout of $6,000 per lens based on .006% of the first bllllon 
dollars In gross sales or IAS (lnternat,onal Automated Systems) Thats a 
payback of almost SIX times the d(7,Yf1 payment for use of the purchased 
lenses for advertising pmposes when the bonus Is fully paid out 

From May 24, 2011 to Feb 29, 2012, the Bonus Referral Contract went to a 
maximum payout of S2.000 for each solar lens purchased on 002% of the 
frrst b!llion dollars Ill gross sates of IAS (lntemat1onal Automated Systems) 
That's a payback of almost twice the down payment for use ct the 
purchased tenses for advertising purposes Wilen the bonus is fully paid out 

From March 1, 2012 through July 31 2014, the Bonus Referral Contract 
went to a maximum payout of $2.000 for each sotar tens purchase<l on 
002% of the 2nd bH!lon doll.irs in gross sales of IAS (lntematlonal 

Automated Systems). That's a pay~acK of almost tW1ce the dl)N11 payment 
for use or the purchased lenses for advertising purposes when the bonus is 
fully paid out 

D 

I. Rental Income 

Every fens you purohase comes with 
rental agreement with our opera ion and 
maintenance company, L TB. LLC 
(L TB) Yoor lenses w1.th their model and 
serial numbers will be Installed on a 
tower In our solar fields to generate 
mass1Ve amounts of solar thermal heat 
The rentaJ term ls 35 years Since LTB 
Installs, operates and maintains your 
lenses for you. having your own solar 
business couldn1 be slmpler or easier 

2. Tax Benefits 
Tax Incentives have never been better 
ror renewable energy equipment 
purchases And. there has never been 
better renewable energy technology than 
now with RaPower3 Put our technology 
with the ga,emment's tax Incentives and 
you could make one and a hall limes 
your down payment back I.he first year 
Please see our tax page or 
request a free quote with financial 
projecllons Hl;P.!'. 

3. Sponsoring and 
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RaPower3 Payl:Bck 

Sponsors earn half the bonus monies paid to purchasers. 

Currently, there are no Bonus Referral Contracts available 

Tax Benefits: Please note that this Is .!llll. an Investment It ls simply a 
purchase or solar energy property 1n the form or solar lenses. Therefore, 
there 1s no K-1 roon, prospectus or secunties issue 

n1is 1s not a purchase of solar panels (photovoltaic) for a residence, bUl 
rather a purchase or Solar Lenses that will prC>duce heat which could be 
used for a vanety or purposes. These purposes could be to use the heat for 
a building or a greenhouse The heat could also be used lo heat waterto 
create steam to tum a turbine and therefore be use to produce etectncrty 
Taxpayers may be eflg1ble tor the 30% tax credit and the rapid 5-year 
depreo1allon available m 2015 

Each solar lens costs $3,500 and thus a S1. 050 tax cJEdlt may be available 
(U&e IRS tax forms 3468 and 3800). If so. the entire down payment could 
be paid ti.iok 1n I ess than a year 

A depreciation of $2,975 per solar lens may also be available (Use IRS tax 
forms 4562 and Sol'leclule C), If so. an 1ni)Ockel profit of another 50-65% 
could be realtzed on top of the tax credit Typically, taxpayers may go back 
one year on the tax credit and forwartl twenty years on the tax credit The 
deprec1al!on and NOL (Net Operalmg loss) 1s the same as any other 
business as far as going back and gomg fOIWard The generous tax 
benef~s are part or the ARRA-American Recovery and Reinvestment Act 
meant to stimulate the solar energy industry along Mth much needed 
Innovation 

link 

1 Tax Fonms 3468. 3800. 4562. Schedule C, Yoo can also go to 
Im.gov 

2. Solar Energy lndus1I1es Association (SEIA) ~ 
3 FAQ ror Tax questions 

Commissions: RaPo,,er3 also has a netwoll< marl<etlng component built 
into Its business model. Everyone who porohases lenses is automallcally 
placed under their sponsor and becomes a RaPower3 Team Membe, As a 
RaPc,,ier3 Team Member, you may Introduce our P109ram to others and 
help them purchase lenses onllne. Commtss1ons d five to ten percent of 
the down payment and rental fee are paid on Level One Gommlssions a 
one percent are paid from levels 2-6 

Some RaPower3 Team members Mve made many tl1oosands of dollam 
through our commission program 

Commissions 
Wth the purchase-of at least ooe solar 
thermal lens, you get full membership 
pnvlleges with RaPONer3 for free This 

nctudes the ability to sponsor others 
into RaPOll,'8(,3. You get generous 
5%-10% commissions on all purcnases 
from those you sponsorinto RaPower3 
They are considered your 1st level 
downhne.. II the sponsor someone 
under them, you get a 1 % commlss10n 
from their purchases as a mentoring 
lncentiVe They are considered your 
second level downllne You will get a 
1 % commissioo on everything 
pUfchased by those on every level under 
you up to 6 levels deep .. 

'2/3 
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Calculate Your Lenses 

::}j - :\lad•· in I BUY NOW • ~ ~ Ike ~ 3 
the ll. S.,\ . 

H me Disruptive olution. tart Y mtr Bu ines.\ 

I ,"11~ J) •. cripu011 St.1rt Y< ur 3usmc , 

Turn Your Tax Liabilities Into Assets 

Calculate How Many Lenses You Need 

r, had 

Tnx Info fore 

< ul ul1h, I en ·, 

We recommend that you look at the taxes you paid last year and what you expect to pay this year In determining how many solar thermal lenses you should buy to 
maximize your profits. If you plan it right. you may be able to zero out your taxes while maximizing your solar business. In determining the number of lenses you 
should purchase , you may wish to consult your sponsor, use our free Lens Calculator, request a free quote , or do the math on your own as described at the 
bottom of this page_ 

Note: To find out what your 2013 taxes were, go to line 61 of your 2013 1040 Form. Guidelines for 2014 expected taxes: Are you making about the same as last 
year, look at your YTO (Year to Date pay stub); or meet with your tax preparer. 

ens and Tax Benefit Calculator 

Calculate your optimum number oflen es lo purchase based on next ye3r' tax n:fund or savings. Simpl) click on and change the 

Lhn:c numbers in 01e \\"hile boxes in 01e fnr left column lo rcncct your r~rsonal circumstance: 

You buy: 

You pay: 

RaPower3 Tax Benefit Calculator 

Your 2014 Projected Taxes 

Your Tax Rate Bracket IEx. 15%, 20%, 25%, 28%, 33r,1 35o/., 39.6"') 

7 

$7,350 

RaPower3 Solar Thermal Lenses 

(30% down payment) 

hup:/1Www_rapower3.eom/#!calculat elfllt[.5/ll'.!014 12:04:IS PM) 
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Calculate Your Lenses 

Do Your Own Detailed Calculations 

OVERALL STRATEGY: 

Our .00075 formula has been designed to give most taxpayers 1.5 times their money back in relation to their total down 
payment. For example, for a $10K down payment f,ollowing our formula, you may get back at least $15K ln tax benefits. 

FORMULA OVERVIEW: 

1. Current Year Purchase: MU1"ply what you expect to pay in taxes In 2013 by .00075 
2 . One-year carry back purchase: Add your 2012 & 2013 taxes & multiply by .00075 

The Current Year Purchase Option: 
Objective: To zero out your taxes for 2013 while maximizing your ability to bring clean, renewable energy to our country. 

Calculate Number of Systems to Purchase: Take what you think your taxable liability will be and limes that by .00075. (Round up) 

Example: Taxable Liability is projected to be $10,000. (10,000 X .00075 = 8 Systems) 

Purchase Price: 8 systems X $3,500 = $28,000 

Down Payment: 6 systems X $1 ,050 = $8,400 

Tax Credit: $28,000 X 30% = $8,400 

Depreciation (Net Operating Loss): One half of the tax credit is $4,200. Subtract that from the purchase price of $28 ,000 = $23,800. The 2014 Depreciation 

Is 60% or $14,280; the remaining 40% can be depreciated over the next four years. 

Effect in Dollars In-Pocket from Depreciation: About $2,900 and the $1,900 in the following four years 

What Happens: You get back or save all $10,000 In your 2013 projected taxes plus. with some extra tax benefits to carry forward . In addition, there may be 

some state tax benefits on top of that. (Each state ls different) 

Money Details: 

A. You purchased 6 systems and paid $8,400 as a down payment 
B. After your tax refund of $10,000 In 2014, you will have put a nice percentage of profits In your pocket thanks to your Ra Power3 purchase. 

C. Your profit Is created by your depreciation. 
D. Don't forget the rental income of $150 X 8 X five years= $6,000 

and $68 X 8 X 30 years= $16,320 (for a total of $22,320) 

·-special Note: The greater one's taxable liability, the greater will be the depreciallon benefit based on a percentage. 

The One -Vear Carry Back Purchase Option: 
Objective: To zero out your taxes for 2013 & get everything back from 2012 while maximizing your ability to bring clean , renewable energy to our country. 

Calculate Number of Systems to Purchase: Take what you think your taxable liability will be in 2013 plus what you paid in 2012 and times that by .00075. 
(Round up) 

Example: Taxable 2013 Liability is projected to be $10,000 plus there was $10,000 paid in 2012 taxes. (10,000 + 10,000 X .00075 = 15 

Purchase Price: 15 systems X $3,500 = $52,500 

Down Payment: 15 systems X $1 ,050 = $15,750 

Tax Credit: $52,500 X 30% = $15,750 

Depreciation (Net Operating Loss): One half of the tax credit is $7,875. Subtract that from the purchase price of $52 ,500 = $44,625. The 2012 Depreciation 

60% or $26,775; the remaining 40% can be depreciated over the next four years 

Effect in Dollars In-Pocket from Depreciat ion: About $5,355 in the first year. 

What Happens: You get back or save all $10,000 In your 2013 projected taxes. Much of that will be the resu lt of your Net Operating Loss. Use the tax credit 

to make up any difference in your 2013 taxes and then go back and get all of your 2012 taxes. (You are allowed to go back one year with tax credits) There 

may be several thousand left over in tax benefits so that amount can be carried forward . There may be some state tax benefits on top of that. (Each state is 

different) 

Money Details : 
A. You purchased 15 systems and paid $15,750 as a down payment 

B. After your tax refund In 2014, you get $20,000 back and you will have put a nice percentage of profits In your pocket thanks to your RaPower3 
purchase. 

http://Www.rapower3.com/#!calculat elfll t[.5/ ll'.!01412:04:lS PM) 
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Calculate Your Lenses 

In addition, you will receive even more tax benefits over the next four years 

C. Your profit of $4,250+ is created by your tax credit and depreciation. 

D. You part with $15,750 for a few months. Then you get that back plus thousands morel 

E. You made $4,250 ($20,000 -15,750 = $4,250) plus, whatever tax credits and depreciation that 

can be carried forward . (40% of your depreciation total) 

E. Don't forget the rental income of $150 X 15 X five years= $11 ,250 

and $68 X 15 X 30 years= $30,600 (for a total of $41 ,850) 

'"Special Note : The greater one 's taxable liability, the greater will be the depreciation benefit based on a percentage. 

•• Tax Law is extremely complex and each taxpayer has his/her own unique set of circumstances. Above, we have given general information we deem to be 

correct, but YOU SHOULD ALWAYS RELY ON ADVICE FROM YOUR OWN TAX ATTORNEY OR CPA. 

@ 2014 by RaPower3 LLC. All rights reserved. All website material created by Greg Shepard. Disclaimer: All tax beneflls should be verified by a competent tax preparer. 
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www.deltaa ttome1,1 .com 
. andersonlowcenter@deltaattorne!:J.G0m 

November9,2010 

P.O. Box 183 
54 South 300 East 
Delta, UT 84624 

Re.: Potential tax advantages. 

Dear Potential RaPower-3 Customer, 

P : 435. 864 .. 4357 
F: 485. 884. 4858 . 

To help you, as a taxpayer, understand the possible tax saving benefits of 

purchasing energy equipment through RaPower-3, we have assembled the following 

information so that you can consult with your own tax professional about the potential 

tax advantages of entering the energy market by owning RaPower-3 energy equipment. 

With the purchase of Rapower-3 Energy Equipment, there are four possible ways 

to reduce tax liability: 

• energy credits; 

• depreciation; 

• § 179 costs, 

• deductions and expenses. 

Depending on your situation, all four approaches may apply to you. Below is a 
discussion regarding each possible benefit for you to review with your own tax 

professional and determine the applicability to your own unique financial situation. 

I. Energy credit -- Internal Revenue Code §§ 45 & 48 

Through tax code, the Federal Government has implemented several programs 
to incentivize renewable energy projects. One such program is found in IRC § 45 in 

conjunction with IRC § 48. Simply stated the sections provide for a credit of 30% the 

basis (essentially the purchase price) of energy equipment thafis placed in service 
during the taxable year. For energy equipment that has not been placed in service, such 

as equipment still being manufactured, a taxpayer can elect to take a portion of the 

credit if the equipment is a Qualified Progress Expenditure Property ("QPEP''). QPEP is 

property being constructed by or for the taxpayer and which (a) has a normal 
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construction period of two years or more, and (b) it is reasonable to believe that the 

property will qualify for the energy credit (from IRC § 48) once.it is placed in service .. 

An owner of QPEP may claim the 30% credit on: (a) the amount paid towards the 

purchase (during the tax year) to another person for the construction of QPEP, or (b)_an 

amount attributable to the portion of the QPEP that is completed ( during the tax ye~); 
whichever is less. 

Detailed language of this Energy Credit can be found in the United States Code, 

Title 26, §§ 45 through 48. Other considerations may apply, so be sure to talk to your tax 

professional about how you can personally qualify for this energy tax credit. 

II. Depreciation 

Depreciation is an annual income tax deduction that could allow an owner of 

energy equipment to recover the purchase cost. The tax code acknowledges that hard 

assets such as energy equipment wear out and lose value over time. Thus, depreciatiqns 

is an allowance that accrues over time for the wear and tear, deterioration, or 

obsolescence of the property. You can depreciate most types of tangible property, such . 
as buildings, machinery, vehicles, and equipment. ._ .. 

To be depreciable, the property must meet all of the following requirements: it 

must be property you own; it must be used in your business or income-producing 
activity; it must have a determinable useful life; and it must be expected to last more 

than one year after being placed in service. 

A taxpayer can start claiming depreciation of an asset as soon as his or her property 
is placed in service. Property is placed in service when it is ready and available for a 
specific use, whether in a business activity, an income-producing activity, a tax-exempt 

activity, or a personal activity. This does not mean you have to be using the property, 

just that it is ready and available for its specific use. 

If the equipment is ready and available for ANY income producing activity, 

including leasing it out for advertising purposes, the owner may start claiming 

depreciation of the asset. 

III. Section 179 Expenses 
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A qualifying taxpayer may treat the costs (such as maintenance, upkeep, and 
repairs) of his or her energy property as an expense beginning the year the property is. 
placed in service. This is in addition to claiming the depreciation of the property as 

discussed above. 

In 2010, the Federal Government through the Small Business Jobs Act (SBJA) ·­
increased the cap of Section 179 expenses so that certain business can claim up to 
$500,000 beginning in the 2010 and 2011 tax years. To qualify for the section 179 
deduction, your property must have been acquired for use in your trade or business. 
Property you acquire only for the production of income, such as investment property, 
rental property (if renting property is not your trade or business), and property that 
produces royalties, does not qualify. 

IV. Deductions and Losses 

So long as a taxpayer materially participates in a business activity, the taxpayer 
may deduct the losses from such activity against investment income. Moreover, even if 

the taxpayer does not materially participate, any losses may be deducted if the taxpayer 
has passive income from other sources to offset the passive losses. 

For a taxpayer to materially participate in a business activity, the payer must 
work on a regular, continuous and substantial basis in the activity. l.R.C. § 469 (h)(l) 

lays out several tests to determine ma~erial participation and the taxpayer only has to 
meet one of the possible requirements. The tests are as follows: 

a. The taxpayer does substantially all the work in the activity. 

b. The taxpayer works more than 100 hours in the activity during the year and 
no one else works more than the taxpayer. 

c. The taxpayer works 500 hours or more during the year in the activity. 

d. Based on all of the facts and circumstances, the taxpayer participates in the 
activity on a regular, continuous, and substantial basis during such year. This 
test only applies if the taxpayer works at least 100 hours in the activity, no 
one else works more hours than the taxpayer in the activity, and no one else 
receives compensation for managing the activity. 

Stated simply, if you do most of the work in the business using the RaPower-3 
energy equipment, any losses associated with your business will be non-passive and 

can be deducted without limitation. 

Confidential Attorney Eyes Only Ra3 008257 

Ra3 008257 

PLEX00023A.0003 

Appellate Case: 18-4150     Document: 010110114301     Date Filed: 01/22/2019     Page: 23     



VOL III    337

Generally any work you do in connection with your business will be considered -

participation. Iri a multi-level marketing structure, participation would include any 
activity to increase the productivity of other individuals engaged in sales such as 
recruiting, training, motivating and counseling such individuals. Other ways to 
participate in your business would include meeting and counseling with the operato:r of 
the equipment, negotiating sale and distribution of energy, reviewing productivity. ~nd 

costs, among others. 

V. Conclusion 

Right now, the government is enacting programs geared to foster and encourage 

development of energy sources. RaPower-3's equipment could allo"Y you to enter the 
energy market and capitalize on those government incentives. This is only a brief 
overview of some of the possibilities that may be available to new owners of RaPower-3 

energy equipment. 

Although we have tried to ensure our information is accurate and useful, we are 
not acting as your attorney and the above is offered to you for informationatpurposes 

only. We recommend that you consult your own lawyer and tax professional for 
particularized assurance that the information applies to your situation. 

Sincerely, 

Anderson Law Center, P.C. 

DISCLAIMER: Anderson Law Center, P.C. as an institution or its attorneys are not 
offering you advice on any personal income tax requirements or issues. The purpose of 
this communication for general information only and does not represent personal tax 
advice either expresses or implied. You are encouraged to seek professional tax advice 
for personal or corporate income tax questions and assistance. · 
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Home 

Technology 

Start Your Business 

Opportunity 0Vervi1 

Tax Info 

FAQ 

Tours 

News 

Learning Center 

Comacl 

Ta>< Info 

~ Mad.c I.a the U.S.A . 
I Subsctibe to New.;letter I Documents I Contact Us J Back Office Login I 

DISRUPTIVE ENERGY 
TECHNOLOGIES 

Follow and shara: @ 

Tax Information 

The U.S. government has made the advancement of renewable energy 
technologies and the production of renewable energy a national strategy 
priority. To encourage the free market congress has written lnto 
law substantial tax incentives to promote the advancement 
of r,mewabl~ energy. The.., incentives may apply to your own &a!'tlwer3 
solar business. Please consult a qualified tax advisor. 

~ to see our !RX attorney lemer for from Anderson Law Cl'ntfr, 
P.C. 

~ for our tax arcomey memorandum !rom Kil'tOn McConkie on 
,ax Issues Relating to Purchase of Solar Lenses: 

30% Investment 

The Amencan Recovery and Remvestmenl Act r:x 
2009 allows taxpayers to take the federal business 
energy Investment tax credit (ITC) for eligible 
technologies_ Solar Thennal Process Heal 
technologies qualify for a 30% ITC as explained by 
the us Departmenl of Energy (i,hek hero rn " 
ffct pu lea 10<1) 

5-Year 
dtion 

Under the federal Modified Acceleratec Cost­
RecO\lery System (MAO<S), businesses may 
recover investments In certain property through 
deprec1atlon deduouons A number or renewable 
energy technologies lncludlng solar lhennal 
lechnologles, are classified as f111e-year property 
under the MACRS_ Previously, the federal 
Economic Stimulus Act or 2008 included a 50% 
first-year bonus deprec1alion provision Cr t' 

w·r n , r 1im) However. Congress has 
not yet ex tended the 50% bonus deprec1at10n 
program for this year, b\Jt the 5-year depreciation 
schedule program remarns lnt,.act. 

State 

2014 TAX FORMS 

FOR! 1040 
www ,rs g011/publ1rs-pdf/f1040 pelf 

www_ irs gov/pub/irs-pd!/i1040a pcfr 

FO .i 1040SC 
www 1rs.g011/pub/1rs-pdf/f1040sc pdf 

D 

www lrs gov/lnstructlonsli1040sc/inde~ .hlml 

FO 4S62 
WWW IIS QOll/pub/,rs-pdf/f4562 pelf 
www 1rs gov/lnslructions/i4562/lndex html 

FO 38 
www 1rs.govlpub/irs-pdf/f38CO pelf 
www lrs g011/p1Jb/irs-pdf/13800 pdf 

FORJI 34 
www ,rs govlpub/irs-pdl/f3468 pdf 
www irs gov/pub/irs-pdf/i3468 pelf 

ACCOUNTANTS 

The following qualified CPA"s are ava1lble for 
tax preparation and filing 

If you are a CPA and would hke to !Ind out 
how to be added to our list please send 
inquiry to lnfo@rapower3 com 

Rlc ameson 
Phone 435-559-6802 or 435-66S.9225 
Emall rjameson08@gmall.com or 
nc1<@!1olthStartaxseiv1ces_com 
Saint George, Utah 

LonG tilt)' 
Phone' 760-002-0m 
Email· lorl@northstartaxsevlces.com 
Palm S.vings, California 

John ell 
Phone: 940-766-0981 
Wchlta Falls, Texas rockmgh@wf net 
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Ta>< Info 

Many states offer incentives for renewable eneri,y 
,purchases Please consul! a qualified a>A to see 
4f state Incentives are available to you 

Tax Benefits 

Many choose to include tax benefits Into their 
overall solar business strategy. Tax benefits rrom 
RaPa.ver3 Solar Them,al Lens purchases may be 
considerable Visit our •c,.,1 u:)'e frurr b""'~ ..,, .. 
page ror help in profectlng ha.v your purchase ct 
lenses may effect your tax returns. 
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LeRoy CUSD No. 2 Ma il - RE: BJ Ra3 Account 4 / 16/16, 6:46 p,1,1 

EXHIBIT NO, ~ 'I 
'? , ·. .·.··, 

FOR IDENTIFICATION 

DATE: r ~ J._ r RPTR: LP 

- - -···-:-..---------·-- - ---- ----·-
RE: BJ Ra3 Account 

Greg Shepard <greg@rapower3.com> 
To: jessicawoodward@cpaauto.com 

Wed, Sep 11, 2013 at 12:47 PM 

Cc: BJ ZELEZNIK <ZELEZNIKB@leroyk12.org>, glendaejohnson@hotmail.com 

RESPONSES IN CAPS 

Greg Shepard 
RaPower3 
4035 South 4000 West 
Deseret, UT 84624 
vvvvw.rapower3.com 

NOTICE: This copyrighted email and any files transmitted with it are 
confidential and intended solely for the use of the individual or entity to 
whom they are addressed and may be subject to legal privilege. If you have 
received this email in error, please notify the system manager. You should 
not disseminate, distribute or copy this email . If you are not the intended 
recipient, you are notified that disclosing, copying , distributing or taking 
any action in reliance on the contents of this information is strictly 
prohibited. 

----- Original Message -----
From: Jessica Woodward [mailto:jessicawoodward@cpaauto.com] 
To : greg@rapower3.com 
Cc: zeleznikb@leroyk12.org 
Sent: Tue, 10 Sep 2013 10:26 :49 -0500 
Subject: 

Hi Greg 

BJ Zeleznik and I had our audit phone interview. 

The agent did not like that the 1099 was issued to BJ's kid's trust for 
2011. THE TRUST EARNED THE MONEY 

Technically, the 1099 should be issued to BJ . EXPLAIN-PLEASE 

It is as if BJ received the funds and then deposited it into accounts for 
his kids. THAT'S NOT IN OUR CONTROL 

Is there a way that Ra Power can issue a 2011 1099 to BJ instead? I THINK WE 
SHOULD ELIMINATE THE RAPOWER3 TRUST ACCOUNT. BJ-YOU ARE THE ONLY ONE WE 
HAVE DONE THIS FOR. THE IRS WANTS THE TAXES PAID ON THE $715 IN COMMISSION 
INCOME. 

Please email us a copy after it is issued. 

https : / /mail.google.com/ mail/u/0/?ul ; 2& ik ; b096062699&vlew;pt&q ; .. . qs; tru e&search ; query&th; 1410e2 2cbe62 83 82&slml= 141Oe22cbe6283 82 Page 1 of 2 
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LeRoy CUSD No. 2 Mail - RE: BJ Ra3 Account 

I attached the original 1099 is attached. Please note that the ID number 
form the trust is not right. SOMEONE MADE AN ERROR. 
BJ, GO ONLINE TO THE MEMBER LOGIN SITE FOR THE TRUST. CHECK TO SEE IF YOU 
ENTERED THE NUMBER CORRECTLY. IF IT'S INCORRECT, PLEASE EDIT IN THE CORRECT 
NUMBER. IF IT WAS IN THERE CORRECTLY, THEN WE MADE THE ERROR. LET ME KNOW 

Please make sure any future 1099s are issued to BJ. l'D RATHER ELIMINATE 
THE TRUST-IT OWNS NO LENSES. IF WE DO THAT, FUTURE 1099'S WOULD BE ISSUED 
TO BJ AUTOMATICALLY. BJ, LET ME KNOW 

Thanks 

Jessica Woodward 
309-662-8797 

I am using the free version of SPAMfighter. 
SPAMfighter has removed 682 of my spam emails to date. 
Get the free SPAMfighter here: http://wwwspamfighter.com/len 

Do you have a slow PC? Try a Free scan 
http://www.spamfighter.com/SLOVV-PCfighter?cicl=sigen 

https: / /mai l.google .com/ mail/ u / 0 /?ui = 2&ik= b096062 699&view= pt&q = ... qs= true&search =query&th = 141Oe22cbe62 83 82&slm I= 141Oe22cbe62 8 3 82 

4/16/ 16, 6:46 PM 
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EQUIPMENT PURCHASE AGREEMENT 

This Equipment Purchase Agreement ("Agreement") is made and entered into this 
tt: g_. day of QeCe.y be...f , 200..h_ by and between International Automated Systems, Inc., 
a Utah corporation with offices at 326 ~~rth Highway 6, Salem, UT 84653, hereinafter referred 
to as "Seller", ~d N TM '1'b\d~ . whose address is 
8t.J: .3 We{; .;»I OD Sou±b , hereinafter referred to as "Purchaser". 
S\...t., \JT" tot.ti I Cf 

BACKGROUND 

1. Seller is the owner of certain proprietary alternative energy technology, 
hereinafter "IAS Technology", which technology relates to solar energy collection and which 
technology is utilized for the design and fabrication of certain components which are identified 
below and which are hereinafter collectively referred to as the "Alternative Energy System". 

2. Seller and Purchaser now desire to enter into an agreement whereby Seller will 
sell Purchaser the Alternative Energy System specifically described below. 

AGREEMENT 

NOW, THEREFORE, the parties hereto agree as follows: 

1. Seller hereby sells to Purchaser and Purchaser hereby purchases from Seller the 
Alternative Energy System consisting of the system components identified on the attached 
Exhibit "A". Seller shall furnish, deliver, install and startup the Alternative Energy System, at a 
site provided by Purchaser at De\ Th . \, ) ¼h , hereinafter referred to as 
the "Installation Site". ' 

2. Seller agrees to complete the following for the Alternative Energy System in 
accordance with the schedule stated: 

a. Seller shall furnish, deliver, install and startup the Alternative Energy System at 
the Installation Site, by 'i)e c. "hC.,

1 
7. DO la , hereinafter referred to as the 

"Installation Date". 

b. Seller shall provide to Purchaser all required documentation relating to the 
Alternative Energy System and its components as requested by Purchaser for 
federal, state and local review of the Alternative Energy System for potential tax 
benefits. 

3. Purchaser shall pay to Seller the sum of$30,000, hereinafter referred to as the 
"Purchase Amount" for the purchase of the Alternative Energy System. This includes the cost of 
delivery, installation and startup, as well as the cost of warranty work performed during the 
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warranty period described below. The Total Purchase Amount shall be paid in accordance with 
the following schedule: 

. a. 

b. 
~e,) lex 

~.5, 

Initial Down Payment in the amount of $9,000 (nine-thousand dollars), 
which shall be paid at the time that this Agreement is entered into. 

Thirty Annual Installments in the amount of$700.00 (seven-hundred 
dollars) hereinafter referred to as "Annual Installments," shall be paid to 
%:£hac2r, the first Installment being due on or before five years following 
the Installation Date and the last Installment being due Twenty Nine years 
thereafter, the Thirty Five year period from the Installation Date to a date 
one year following the due date of the last Installment, shall be referred to 
hereinafter as the "Installment Period" and the schedule of Installment 
payments shall be referred to hereafter as the "Installment Schedule." 

4. The Alternative Energy System shall be placed in operation only at and operated 
only at the Installation Site, and shall be operated and managed for the Installment Period by an 
independenLOpe:rations..and.MantCt£ompauy, namely \.... '\"6 \.. \...( , with 
principal offices at \.lg,$ \/e13~ ~o... , hereinafter referred to as "Operations and 
Management Company'', In th~ event that Operations and Management Company shall cease to 
operate and manage the Alternative Energy System for any reason during the Installment Period, 
a Substitute Operations and Management Company approved by Seller shall be employed to 
operate and manage the Alternative Energy System. The Substitute Operations and Management 
Company must be expressly approved by Seller. 

5. In the event that Purchaser fails to pay any of the Annual Installments or any 
portion thereof, when due, interest shall accrue on the overdue amount at the rate of one and one­
half percent (1-1/2 %) per month until paid. If Purchaser fails to pay any Annual Installment or 
any portion thereof when due or within a thirty (30) day grace period thereafter, Seller may 
immediately, upon written notice to Purchaser, enter the Installation Site and repossess the 
Alternative Energy System and any and all of the components thereof. In such event, Seller shall 
be entitled to recover its attorney fees, court costs, arbitration costs, collection costs, 
repossession fees and expenses incurred in repossessing the Alternative Energy System and any 
components thereof. In the event that Purchaser voluntarily relinquishes the Alternative Energy 
System to Seller, and thereby minimizes the expense to Seller in repossessing the Alternative 
Energy System, Seller agrees not to report Purchaser to any credit agencies for Purchaser's 
default, and Purchaser shall receive a credit against the balance owed under the Installment 
Schedule in an amount equal to the value of the Alternative Energy System as established by an 
independent, qualified appraiser approved by Purchaser and Seller. The credit for the value of 
the Alternative Energy System shall be given if Purchaser voluntarily relinquishes the 
Alternative Energy System, whether the Alternative Energy System is re-sold by Seller or not. 

6. If Purchaser fails to pay any Annual Installment or any portion thereof when due or 
within the thirty (30) days grace period thereafter, or if Purchaser becomes subject to any state or 

Page 2 of 8 

Rowbotham_R-01193 

PLEX00094.0002 

Appellate Case: 18-4150     Document: 010110114301     Date Filed: 01/22/2019     Page: 30     



VOL III    344

federal insolvency, bankruptcy, receivership, trusteeship or similar proceeding, or if Purchaser 
shall default in any other term of this Agreement, Seller may immediately terminate this 
Agreement by notice in writing to Purchaser and repossess the Alternative Energy System and all 
of the components thereof as stated above. In such event, Purchaser shall remain liable for all 
sums then due and unpaid, less the credit for the value of the repossessed Alternative Energy 
System as described above, plus a reasonable amount for attorneys' fees and such expenses as 
may be expended in the repossession of the Alternative Energy System. 

7. If Seller shall fail, for any reason, to furnish, deliver, install and startup the 
Alternative Energy System at the Installation Site, by December 31, 2007, hereinafter referred to 
as the "Refund Date", Seller shall refund to Purchaser, within ninety (90) days following the 
Refund Date, the Initial Down Payment amount. 

8. Seller hereby warrants, for the thirty five (35) year period from the Installation 
Date to the end of the Installment Period, hereinafter referred to as the "Warranty Period", that 
the Alternative Energy System shall remain in good operating condition. Seller shall initiate, 
within five (5) business days following the receipt of written notice that the Alternative Energy 

_____ _..,sLl'-ystem is not operating_propecly or is not in good operating condition, either directly or through,.,._ _____ _ 
the use of one or more independent maintenance or repair entities, maintenance or repair of the 
malfunctioning or non-operating components of the Alternative Energy System. Seller shall 
complete such maintenance or repair work within a reasonable time thereafter. Seller shall be 
responsible for all material, equipment and labor costs incurred to complete such maintenance 
and repair work. 

9. Seller hereby warrants, for the thirty five (35) year Warranty Period, the 
Alternative Energy System and each of the components thereof, from defects in materials and 
workmanship. Within five (5) business days following the receipt of written notice from 
Purchaser, Seller shall initiate reasonable efforts to ascertain repair or replacement requirements, 
to order replacement parts and equipment needed for repair, and to deploy qualified maintenance . 
personnel. The cost of warranty parts, replacement equipment and labor shall be borne by Seller. 

10. Sell et and Purchaser acknowledge that the Target Production Rate from the 
Alternative Energy System is 250,000,000 (Two-Hundred and Fifty Million) British Thermal 
Units ("BTU's") per year and the Warranty Production Rate is seventy-five percent (75%) of the 
Target Production Rate per year. Seller hereby warrants that for the initial five year period from 
the Installation Date to a date five years following the Installation Date, the energy production 
for the Alternative Energy system, shall be no less than five times the Warranty Production Rate. 
However, if the average cloud cover for the initial five year period exceeds by more than ten 
percent (10%) the ten year average cloud cover for the Installation Site as measured at the 
nearest weather station maintaining cloud cover records for the ten calendar year period 
immediately preceding the year of the Installation Date, the Warranty Production rate, for the 
initial five year period, shall be reduced to the ratio of the ten year average cloud cover to the 
actual average cloud cover for the initial five year period, multiplied times the Warranty 
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Production Rate. This reduced production rate shall be referred to hereafter as the Adjusted 
Warranty Production Rate. 

In the event that the actual energy production rate from the Alternative Energy System 
during the initial five year period is less than the Warranty Production Rate, or the Adjusted 
Warranty Production Rate if an adjustment is made as described above, Purchaser shall have the 
option terminate this Agreement and relinquish the Alternative Energy System to Selter. 
Purchaser shall thereafter have no further obligation under this Agreement to make any further 
payment or to perform any other obligation to SelJer arising under this Agreement, except to 
cooperate with and assist Seller in obtaining possession of the Alternative Energy System. If 
Purchaser elects to terminate this Agreement as provided above, Purchaser shall not be entitled 
to a reimbursement of any portion of the Initial Down Payment. The foregoing option to 
terminate must be exercised within sixty ( 60) calendar days following the expiration of the initial 
five year period and must be exercised by Purchaser providing written notice to Seller. 

11. Purchaser hereby waives any and all claims against Seller for delays, including 
but not limited to claims for damages due to delays in preparing plans; delays in applying for or 

-----~a~bta~in_i_ng_approvals or permits; delays in the delivery, installation, or start-up; or delays in 
performing warranty work This waiver includes any and all direct, indirect or consequential 
damages. 

12. Neither of the parties shall have liability for consequential damages to the other 
arising out of this agreement or the transactions, events or occunences related thereto and each 
hereby waives any and all such claims for consequential damages against the other. Seller's 
liability for any breach under this agreement shall be limited to any amounts actually paid by 
Purchaser and received by SeUer under this Agreement. 

13. Purchaser agrees to require Operation& and Management Company to maintain 
property damage insurance on the Alternative Energy System. 

14. Purchaser agrees to require Operations and Management Company to maintain 
liability insurance to insure against bodily injury, property damage, productiiability or other 
claims related to the design, manufacture, delivery, installation, start-up, operation or 
maintenance of the Alternative Energy System. 

15. This Agreement shall not be assigned by Purchaser without the express written 
consent of Seller. Seller may assign its rights and obligations under this AgreemeJ}t but Seller 
shall remain liable to Purchaser for the failure of its assignee to perform the obligations of Seller 
under this Agreement. 

parties. 
16. This Agreement shall be binding upon the successors and assigns of each of the 
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17. Seller makes no representations or warranties, expressed or implied, including the 
implied warranty of merchantability and fitness, except as expressly stated in this Agreement 

18. Purchaser shall not repair, modify or adjust the Alternative Energy System or any 
component thereof and Purchaser agrees to prohibit anyone other than Seller's authorized 
personnel to repair, modify or adjust the Alternative Energy System or any component thereof. 

19. Purchaser shall notify Seller immediately of accidents, disabilities, failures or like 
information concerning the Alternative Energy System. 

20. In the event the Alternative Energy System becomes inoperable for any reason, 
except as otherwise provided under the warranty during the Warranty Period, Seller shall not be 
obligated to furnish a substitute Alternative Energy System or any component thereof. In any 
event; Seller shall not be liable for any special or consequ~ntial damages of any nature resulting 
from such inoperability. 

21. Purchaser agrees that the Alternative Energy System shall be used and operated 
only at the InstalJation Site and iu accordance with t~g Guidelines" which 
shall be written and set forth by Seller. Purchaser agrees that the Alternative Energy System 
shall not be relocated by Purchaser without the written consent of Seller. 

22. Any notice under this Agreement shall be deemed sufficient if it is in writing and 
it is delivered to Purchaser, personally or sent by mail addressed to Purchaser at the address set 
forth above. 

23. Nothing h,erein conveys to Purchaser any right, title or interest in or to the 
Alternative Energy System or any component thereof, except as a Purchaser. Seller reserves the 
right to file or record such documents and instruments as it may deem necessary from time to 
time to protect its rights, liens, title and interest in the Alternative Energy System. Purchaser 
agrees to cooperate with Seller and to execute such documents as may be required or requested 
by Purchaser to assist Seller in protecting its rights, liens, title and interest in the Alternative 
Energy System. · -

24. In the event of the breach of this Agreement by either party, the injured party shall 
be entitled to recover its costs, attorney fees, arbitration costs and arbitration fees incurred in 
enforcing the agreement and in pursuing appropriate remedies. 

25. Seller and Purchaser acknowledge that they each understand that the Alternative 
Energy System may qualify for certain tax incentives and benefits under the 2005 Energy Policy 
Act and other statutes. Purchaser agrees to obtain the evaluation and opinion of its own tax 
attorney or accountant as to any tax matters relating to this Agreement and to the Alternative 
Energy System. Seller does not guarantee any tax incentive or benefit to Purchaser. Seller 
hereby transfers to Purchaser any and all energy tax credits, if any, related to the Alternative 
Energy System. Seller shall not claim any such energy tax credits. Seller and Purchaser agree 
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that the respective initial values of the components of the Alternative Energy System are listed 
on the attached Exhibit "A". 

The following information is provided for use by Purchaser in claiming tax credits as 
advised by Purchaser's tax attorney or accountant: 

a. Taxpayer I.D. account number: 
Seller: --.:zsBD 
Purchaser: -~ 

b. IRS District Director's office where tax return is filed: 
Seller: C>5de:I U~4 
Purchaser: 0_µ;;, U~\., 

c. Date the property is to be transferred to Purchaser: Installation Date 
{Installation Date is defined above) 

----------...... ~-__._,E,stimated.usefu.Llife of AJternatbre..Ene,~'-----------------­
System and components: 

Class life (IRC 168(e)(3)(B)(vi); 

Fifteen (15) years 

Four( 4) to tenO 0) 
years 

25. In the event of a dispute arising out of this Agreement or the transactions, events 
or occurrences related thereto, Seller shall have the sole option of electing to have such disputes 
resolved by binding arbitration in accordance with the Commercial Arbitration Rules of the 
American Arbitration Association with all hearings and other proceedings in that arbitration 
being conducted in Salt Lake City, State of Utah. Seller shall have the right to elect arbitration at 
any time up to and including the time that either party files an Answer in pending litigation 
between the parties relating to such disputes. 

26. This Agreement shall be construed in accordance with the-laws of the State of 
Utah. 

27. This is the entire agreement between the parties. This agreement shall not be 
modified except by written amendment signed by Purchaser and Seller. 

PURCHASER 

By: 

x~ 
(Signature~ 
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INTERNATIONAL AUTOMATED SYSTEMS, INC. 

SELLER 

By: Neldon P. Johnson 

ti(~ /Signature) 
Title: Preside t 
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Quantity 

EXHIBIT A 

ALTERNATIVE ENERGY SYSTEM COMPONENT LIST 

Description of Component 
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EQUIPMENT PURCHASE AGREEMENT 

., This Equipm~nt Purchase Agree1pcnt ("Agreement") is made and entered into this 
' t '). d t· ,,. . . ' ' 200 ~ b d . 1 . :'.l ··• ay o .)r"o;,\f''AI l;,·· ... , ~ y an between lntemat1ona Automated Systems, Inc., 

a Utah corpomtion wi~P ~fi{C at 326 North Highway 6, Salem, llT 84653, hereinafter referred 
. to~ 

1~Seller", and .. n ~ , _._ ·-- ·-·- _, whose address is 
t, r I (f ' , · 1 1 ~ • .~ ' 1· ; .,,..._ h · ft t· d 'P ,· • .,, :1::,,, ·.xi,,1 i ,a,, r·,' L1.\ r,,=.. ,-:; 1., ... \ .. , t , eretna LCfte crre to as ' urchuser". 

, V'/ f 1 ~/-
BACKGROUND 

1. Seller is the owner of certain proprietary alternative energy technology, 
hereinafter "lAS Techno1o1:,,y", which technology relates to solar energy collection and which 
technology is utilized for the design and fabrication of certain components which arc identified 
below and which arc hereinafter collectively referred to as the "Alternative Energy System". 

2. Seller and Purchaser now desire to enter into an agreement whereby Seller will 
sell Purchaser the Alternative Energy System specifically described below. 

AGREEMENT 

NOW, THEREFORE, the parties hereto agree as follows: 

1. Seller hereby sells to Purchaser and Purchaser hereby purchases from Seller the 
Alternative Energy System consisting of the system components identified on the attached 
Exhibit "A". The number of Alternative Energy Systems purchased by Purchaser from Seller 
under this Agreement shall be [-; f) f . Seller shall 
furnish, deliver, install and startup the Alternative Energy System, at a site provided by Seller at 
_1.) ~' \ ·-\a ; l \·\.li \__ , hereinafter rcforred to as the "Installation Site". 

2. Seller agrees to complete the following for the Alternative Energy System in 
accordance with the schedule stated: 

a. Seller shall furnish, deliver, install and startup the Alternative Energy System at 
the Installation Site, by. t-> ·t' t" ·:'> \) i: l'"" C"f' , hereinafter 
referred to as the "Installation Date". 

b. Seller shall provide to Purchaser all required documentation relating to the 
Altemative Energy System and its components as requested by Purchaser for 
foderal, state and local review of t11c AJtemative Energy System for potential tax 
benefits. 

3. Purchaser shall pay to Seller the sum of $30,000 for each Alternative Energy 
System purchased, hereinafter referred to as the "Purchase Amount" for the purchase of the 
Alternative Energy System. This includes the cost of delivery, installation and startup, as well as 
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the cost of warranty work performed during the warranty period described below. The Total 
Purchase Amount shall be paid in accordance with the following schedule: 

a. lnitial Down Payment in the amount of $9,000 (nine-thousand dollars) for 
each Alternative Energy System purchased, which shall be paid at the time 
that this Agreement is entered into. 

b. Thirty Annual Installments in the amount of$700.00 (seven-hundred 
dollars) for each Alternative Energy System purchased, hereinafter 
referred to as "Annual Installments," shall be paid to Seller, the first 
Installment being due on or before five years following the Installation 
Date and the last Installment being due Twenty Nine years thereafter, the 
Thirty Five year period from the Installation Date to a date one year 
following the due date of the last lnsta1hncnt, shall be referred to 
hereinafter as tl1e "InstaUment Period" and the schedule ofinsta1lment 
payments sha11 be referred to hereafter as the "Installment Schedule." 

4. The Alternative Energy System shall be placed in operation only at and operated 
only at the Installation Site, and shall be operated and managed for the Installment Period by an 
independent Operations and. Management Company, namely L ·f-~J, L. /- r· , with 
principal offices at L tr~ \/4:. ,:'! 6 ,; . t,/ \/ , hereinafter referred to as ·<operations and 
Management Company". In tlie e~ent that Operations and Management Company shall cease to 
operate and manage tlm Alternative Energy System for any reason during the Installment Period, 
a Substitute Operations and Management Company approved by Seller shall be employed to 
operate and manage the Alternative Energy System. The Substitute Operations and Management 
Company must be expressly approved by Seller. 

5. In the event tbat Purchaser fails to pay any of the Annual Installments or any 
portion thereot: when due, interest shall accrue on the overdue amount at the rate of one and one~ 
half percent (1-1/2 %) per month until paid. If Purchaser fails to pay any Annual Installment or 
any portion thereof when due or within a thirty (30) day grace period thereafter, Seller may 
immediately, upon written notice to Purchaser, enter the Installation Site and repossess the 
Alternative Energy System and any and all of the components thereof In such event, Seller shall 
be entitled to recover its attorney fees, court costs, arbitration costs, collection costs, 
repossession fees and expenses incurred in repossessing the Alternative Energy System and any 
components thereof. In the event that Purchaser voluntarily relinquishes the Alternative Energy 
System to Seller, and thereby minimizes the expense to Seller in repossessing the Alternative 
Energy System, Seller agrees not to report Purchaser to any credit agencies for Purchaser's 
default, and Purchaser shall receive a credit a;:,,ainst the balance owed under the Installment 
Schedule in an amount equal to the value of the Alternative Energy System as established by an 
independent, qualified appraiser approved by Purchaser and Seller_ The credit for the value of 
the Alternative Energy System shall be given if Purchaser voluntarily relinquisl1cs the 
Alternative Energy System, whether the Altemative Eneq,ry System is re-sold by Seller or not. 
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6. If Purchaser fails to pay any Annual Installment or any portion thereof when due or 
within the thirty (30) days grace period thereafter, or if Purchaser becomes subject to any state or 
federal insolvency, bankruptcy, receivership, trusteeship or similar proceeding, or if Purchaser 
shall default in any other term of this Agreement, Seller may immediately tcmlinatc this 
Agreement by notice in writing to Purchaser and repossess the Alternative Energy System and all 
of the components thereof as stated above. 1n such event, Purchaser shall remain liable for all 
sums then due and unpaid, less the credit for the value of the repossessed Alternative Energy 
System as described above, plus a reasonable amount for attorneys' fees and such expenses as 
may be expended in the repossession of the Alternative Energy System. 

7. If Seller shall faiJ, for any reason, to furnish, deliver, install and starrup the 
Alternative Energy System at the Installation Site, by December 31, 2008, hereinafter referred to 
as the "Refund Date", Seller shall refund to Purchaser, within ninety (90) days following the 
Refund Date, the Initial Down Payment amount. 

8. Sellcl' hereby warrants, for the thirty five (35) year period from the Installation 
Date to the end oftlte Installment Period, hereinafter referred to as the .. Warranty Period", that 
the Alternative Energy System shaU remain in good operating condition. Seller shall initiate, 
within five (5) business days following the receipt of written notice that the Alternative Energy 
System is not operating properly or is not in good operating condition, either directly or through 
the use of one or more independent maintenance or repnir entities, maintenance or repair of tl1e 
malfunctioning or non-operating components of the Alternative Energy System. Seller shall 
complete such maintenance or repair work within a reasonab]e time thereafter. Seller shall be 
responsible for all material, equipment and labor costs incurred to complete such maintenance 
and repair work. 

9. Seller hereby warrants, for the thirty five (35) year Warranty Period, the 
Alternative Energy System and each of the components thereof, from defects in materials and 
workmanship. Within five (5) business days fotlowing the receipt of written notice from 
Purchaser, Seller shall initiate reasonable efforts to ascertain repair or replacement requirements, 
to order replacement parts and equipment needed for repair, and to deploy-qu-alified maintenance 
personnel. The cost of warranty parts, replacement equipment and labor shall be borne by Seller. 

10. Seller and Purchaser acknowledge that the Target Production Rate from the 
Alternative Energy System is 250,000,000 (Two-Hundred and Fifty Million) British Thermal 
Units ("BTU's") per year and the Warranty Production Rate is ninety-five percent (95%) of the 
Target Production Rate per year. Seller hereby warrants that for the initial five year period from 
the Installation Date to a date five years following the Installation Date, the energy production 
for the Alternative Eneq,ry system, shall be no less than five times the Warranty Production Rate. 
However, ff the average cloud cover for the initial five year period exceeds by more than ten 
percent ( I 0%) the ten year average cloud cover for the Installation Site as measured at the 
nearest weather station maintaining cloud cover records for the ten calendar year period 
immediately preceding the year of tlte Installation Date, the Warranty Production rate, for the 
initial five year period, shall be reduced to the ratio of the ten year average cloud cover to the 
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actual average cloud cover for the initial five year period, multiplied times the Warranty 
Production Rutc. This reduced production rate shall be refon-ed to hereafter as the At.ljuste<l 
Warranty Production Rate. 

In the event that the actuul energy production rate from the Alternative Energy System 
during the initial five year period is less than the Warranty Production Rate. or the Acljustcd 
Warranty Production Rate if tm adjustment is made as described above, Purchaser shall have the 
option to tenninate this Agreement and re1inquish the Alternative Energy System co Seller. 
Purchaser shall thereafter have no further obligation under this A.!::,rreemcnt to make any further 
payment or to perfonn a11y other obligation to Setler arising under this Agreement, except to 
cooperate with and assist SelJer ht obtaining possession of the Alternative Ener,gy System. If 
Purchaser elects to terminate this Agreement as provided above, Purchaser shall not be entitled 
to a reimbursement of any portion of the Initial Down Payment. The foregoing option to 
terminate must be exercised within sixty (60) calendar days following the expiration of the initial 
five year period and must be exercised by Purchaser providing written notice to Seller, 

11. Purchaser hereby waives any and all claims against Seller for delays, including 
but not limited to claims for damages due to delays in preparing plans; delays in applying for or 
obtaining approvals or pennits; delays in the delivery, installation, or start-up; or delays in 
performing warranty work. This waiver includes any and all direct, indirect or consequential 
damages. 

12. Neither of the parties shall have liability for consequential damages to the other 
arising out of this agreement or the transactions, events or occurrences related thereto and each 
hereby waives any and all such claims for consequential dmnages against the other. SeJler's 
liability for uny breach under this agreement shall be limited to any amounts actually paid by 
Purchaser and received by Seller under this Agreement. 

13. Purchaser agrees to require Operations and Management Company to maintain 
property damage insurance on the Alternative Energy System. . 

14. Purchaser agrees to require Operations and Management Company to maintain 
liability insurance to insure against bodily injury, property damage, product liability or other 
claims related to the design, manufacture, delivery, installation, start-up, operation or 
mainti.,'llance of the Alternative Energy System. 

15. This Agreement shaJl not be assigned by Purchaser without the express written 
consent of Se1ler. Selter may assign its rights and obligations under this Agreement but Seller 
shall remain liable to Purchaser for the failure of its assignee to perfonn the obligations of Seller 
under this Agreement. 

parties. 
16. This Agreement shal1 be binding upon the successors and assigns of each of the 
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17. Se1Ier makes no representations or warranties, expressed or implied, including the 
implied warranty of merchantability and fitness, except as express))• statccJ in this Agreement. 

18. Purchaser shall not repair, modify or adjust the Alternative Energy System or any 
component thereof and Purchaser agrees to prohibit anyone other than Seller's authorized 
personnel to repair, modify or adjust the Alternative Energy System or any component thereot: 

19. Purchaser shall notify Seller immediately of accidents, disabilities, failures or like 
infonnation concerning the Alternative Energy System. 

20. In the event the Alternative Energy System becomes inoperable for any reason, 
except as otherwise provided under the warranty during the Warranty Period, Seller shall not be 
obligated to furnish a substitute Alternative Energy System or any component thereof. In any 
event, Scl1er shall not be liable for any special or consequential damages of any nature resulting 
from such in operability. 

21. Purchaser agrees that the Alternative Energy System ~hall be used and operated 
only at the Installation Site and in accordance wiih the "Safety and Operating Guidelines" which 
shall be written and set forth by Seller. Purchaser agrees that the Alternative Energy System 
shall not be relocated by Purchaser without the written consent of Seller. 

22. Any notice under this Agreement shall be deemed sufficient if it is in writing and 
ir is delivered to Purchaser, personally or sent by mai1 addressed to Purchaser at die address set 
forth above. 

23. Nothing herein conveys to Purchaser any right, title or interest in or to the 
Alternative Energy System or any component thereof, except as a Purchaser. Seller reserves the 
right to file or record such documents and instruments as it may deem necessary from time to 
time to protect its rights, liens, title and interest in the Alternative Energy System. Purchaser 
agrees to coopemte with Seller and to execute such documents as may be r:eqt1ired or requested 
by Purchaser to assist SelJer in protecting its rights, liens, title and interest in the Alternative 
Energy System. 

24. In tl1e event of the breach of this Agreement by either party, the injured party shall 
be entitled to recover its costs, attorney fees, arbitration costs and arbitration fees incurred in 
enforcing the agreement and in pursuing appropriate remedies. 

25. Seller and Purchaser acknowledge that they each understand that the Alternative 
Energy System may qualify for certain tax incentives and benefits under the 2005 Enerbry Policy 
Act and other statutes. Purchaser agrees to obtain the eva]uation and opinion of its own tax 
attorney or accountnnt a., to any tax matters relating to this Agreement and to the Alternative 
Encr1:,ty System. Seller does not guarantee any tax incentive or benefit to Purchaser. Seller 
hereby transfers to Purchaser any and all energy tax creditc;, if any, related to the Alternative 
Energy System. Seller shall not claim any such energy tax credits. Seller and Purchaser agree 
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that the respective initial values ofthe components of the Alternative Energy System are listed 
on the atrache<l Ex.l1ibit "A". 

26. In the event of a dispute arising out of this Agreement or the transactions, events 
or occurrences related thereto, Seller shall have the sole option of electing to have such disputes 
resolved by bindi11g arbitration in accordance with the Commercial Arbitration Rules of the 
American Arbitration Association with all hearings and other proceedings in that arbitration 
being conducted in Sa1t Lake City, State of Utah. Seller shaU have the right to elect arbitration at 
any time up to and including the time that either party files an Answer in pending litigation 
between the parties relating to such disputes. 

27. This A&,'Teement shall be construed in accordance with the laws of the State of 
Utah. 

28. This is the entire agreement between the parties. This agreement shall not be 
modified except by written amendment signed by Purchaser and Seller. 

PURCHASER 

(Signature) fu.v.. 
Title:·~ 

INTERNATIONAL AUT01\'IATED SYSTEMS. INC. 

SELLER 

By: Neldon P. Jolmson 
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Quantity 

EXHIB1TA 

ALTERNATIVE ENERGY SYSTEM COMJ>QNENT LIST 

Description of Component 

Solar Lens Concentrators to 
Produce 250 Million BTUs per 
Year. 
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International Automated Systems 

KBR Investments ,Le 
4579 S.Wallace Ln. 
Salt Lake City, Utah 84117 

December 30, 2008 

Dear Sir: 

This letter is regarding the "Alternative Energy Systems" that you purchased from International Automated 
Systems, Inc. (IAS). IAS put into service your equipment on or before December 24, 2008. This will qualify 
you for the Internal Revenue Services solar energy tax credit. 

(However for your personal information, Section 103 Div.B Energy Credit (code Sec.48), "For projects whose construction time is 
expected to equal or exceed two years, the Credit may be claimed as is placed in service.'') 

We appreciate your business and look forward to the opportunity to work with you to help solve our nation's 
energy needs. If you have any questions you may correspond with us at the above address. 

Respectfully Yours, 

International Automated ~ystems, Inc. 

"\ . .· . 

/1/ / / / •' 
/ t. L j ~,... I '' 

/ ii,../ .. · . . !)'" //t ,' ,., c..-. 

Neldon P. Johnson 
President & CEO 

/ntematlona/ Automated Systems, Inc. 
326 North Highway 6 
Salem, Utah 84653 

Phone: (801) 423-8132 

EXHIBIT \ D _3 
WIT: Row b.;fk <AM. 

DATE: ~- ~ ~ L (p 
Denise M. Thomas, CRR/RPR 
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Robert Rowbotham 
4579 South Wallace Lane 
Salt Lake City, UT. 84117 

Thursday, February 02, 2012 

Dear Robert, 

This letter is regarding the "Alternative Energy Systems· that you purchased from RaPower3 LLC. 
RaPower3 put into service your equipment on or before December 31, 2011. This will qualify you for 
the Internal Revenue Services solar energy tax credit. 

(However for your personal information, Section 103 Div.a Energy Credit (code Sec.48), "For projects 
whose construction time ls expected to equal or exceed two years, the Credit may be claimed as is 
placed in service.") 

We appreciate your business and look forward to the opportunity to work with you to help solve our 
nation's energy needs. If you have any questions you may correspond with us at the below address. 

Respectfully Yours, 

Greg Shepard, 
Director of Operations 

RaPower3 403S 5. 4000 W. Oeseret, Utah 84624 

EXHIBIT t 
---c--'---

W IT: R_ow both.t:1M. 
DATE:~-~- I lo 
Denise M. Thomas, CRR/RPR 
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Robert Rowbotham 
4579 South Wallace Lane 
Salt Lake City UT. 84444 

Friday, January 28, 2011 

Dear Robert, 

This letter is regarding the "Alternative Energy Systems" that you purchased from RaPower3 LLC. 
RaPower3 put into service your equipment on or before December 31, 2010. This will qualify you for 
the Internal Revenue Services solar energy tax credit. 

(However for your personal information, Section 103 Div.B Energy Credit (code Sec.48), "For projects 
whose construction time Is expected ta equal or exceed two years, the Credit may be claimed as is 
placed In service.") 

We appreciate your business and look forward to the opportunity to work with you to help solve our 
nation's energy needs. If you have any questions you may correspond wlth us at the below address. 

Respectfully Yours, 

1'\-,:,;,:,/ :i:;~-;\,,;,,. ,,( · ,_ ·. 

Greg Shepard, 
Director of OperaUons 

RaPower3 403S S. 4000 W. De.seret, Ublh 84624 

EXHIBIT \, D5 
WIT: R c,,...J both aj,'\. 

DATE;'6- C:O- '\.b 
Denise M. Thomas, CRRIRPR 
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A,nA~;,.:. 
l._I\ft\·'' -~ 
POWERJI· RaPower-3 Equipment Purchase Agreement 

This Equipment Purchase Agreement (the "Agreement") is entered into this day 
12/20/2012 4:57:46 PM 

by and behveen RaPower-3 LLC (the "Operator"), with principal offices at 4035 South 4000 
West, Deseret, UT 84624, hereinafter referred to as "Seller", and 

?,re;~ U\<;!vt. 00. ~f/---tT 'rrD Sdk.,,.- LJ--0 
_.,...:, ... ·-. 

hereinafter refe1Ted to as "Purchaser". 

BACKGROUND· 

1. Seller is the licensee of certain proprietary alternative energy technology, which technology 
relates to solar energy collection and which technology is utilized for the design and fabrication 
of ce1iain components which arc identified below and which are hereinafter collectively 
referred to as the «Alternative Energy System(s)". · 

2. Seller and Purchaser now desire to enter into an agreement whereby Seller will sell 
Purchaser the Alternative Energy System specifically described below. 

AGREEMENT 

NOvV, THEREFORE, the parties hereto agi·ee as follows: 

1. Systems Purchased. Seller hereby sells to Purchaser and Purchaser hereby purchases from 
Seller the Alternative Energy System(s). The number of Alternative Energy Systems purchased 
by Purchaser from Seller under this Agreement shall be 

13 

Seller shall fornish, deliver, i11stal1 and startup the Alternative Energy System(s), at a 
site yet to be dete1mined. · When a site is selected, it shall be referred to as .the 
"Installation Site". 

2. Documentation for Potential Tax Benefits. Seller shall provide to Purchaser all 
required documentation relating to the Alternative Energy System and its components as 
reqi1ested by Purchaser for federal, state and local review of the Alternative Energy System for 

EXHIBIT { I <j 
WIT: OLs~ -
DATE:~-# t) .... / '!e-
Denise M. Thomas, CRR/RM 
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potential tax benefits. However, Pm-chaser hereby expressly acknowledges that neither Seller 
nor any other _person or·entity affiliated with Seiler has made representations to Pt'lrchaser 
regarding potential tax benefits of this Agreement to Purchaser and Purchaser has relied 
entirely on hi/her own analysis of potential tax benefits. Purchaser hereby waives any and all 
claims against Seller and its employees, agents, officers, affiliates and representatives relating 
to Purchaser's failure to receive any anticipated tax benefit. 

3. Payment Terms. Purchaser· shall pay to Seller the sum of $3,500 for each 
Alternative Energy Sys_tem purchased, hereinafter referred to as the "Purchase Amount" for 
the purchase of the Alternative Energy System. This includes the cost of deUvery, 
foslaHation and staiiup, as well as the. cost of warranty work performed during the wa1Tanty 
period described below. The Total Purchase Amount shall.be paid in accordance.with the 
following schedule: 

·Option1: 

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each 
Alternative Energy System purchased, which shall be paid at the time this agreement is 
entered into. · 

Option 2: 

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each 
Alternative Energy System purchased, which shall be paid with a one-time payment of $105 
( equal to 10% of the down payment) at the time this Agreement is entered into. The balance 
of$945 for each Alternative Energy System is to be paid on or before J1;ne 30, 2012. 

Option 3: 

Initial Down Payment in the amount of$1200 (One Thousand Two Hundred DolJars) for each 
Alternative Energy Systems purchased, ,yhich shall be paid in monthly installments of$ 100 
(One Hundred Dollars) per system purchased_ 

The Installation Date shall be defined as the date the Alternative Energy Equipment has been 
installed and begins to produce revenue. After the Alternative Energy Equipment has been 
installed and producing revenue for a five (5) year period, annual payments will begin. The 
annual payment will be as follows. Thirty Annual Installments in the amount of $82.00 
(Eighty-tvvo dollars) for each Alternative Energy System purchased, hereinafter referred to as 
"Annual Installments," shall be paid to Seller, the first Installment being due five years 
following the Installation Date and the last Installment being due ! wenty-~ine years thereafter, 
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the Thirty-Five year period from the Installation Date to a date one year following the due date 
of the last Installment, shall be refe1Ted to hereinafter as the "Installment Period" ,and the 
schedule ofinstallmcnt payments shall be referred to hereafter as the "Installment Schedule." 

4. Operations and Management Company. The Alternative Energy System shall be 
placed in operation only at and operated only at the Installation Site, and shall be operated and 
managed for the Installment Period by an independent Operations and Management Company 
hereinafter referred to as "Operations and Management Company". In the event that Operations 
and Management Company shall cease to operate and manage the Alternative Energy System 
for any reason during the Installment Period, a Substitute Operations and Management 
Company approved by Buyer shall be employed to operate and manage the Alternative Energy 
System. The Substitute Operations and Management Company must be expressly approved by 
Buyer. 

5. Failure to Pay. In the event that Purchaser fails to pay any of the Annual 
Installments or any portion thereof, when due, interest shall accrue on the overdue amount at 
the rate of one and one-half percent (1-1/2%) per month until paid. If Purchaser fails to pay any 
Annual Installment or any portion thereof when due or within a thirty (30) day grace period 
thereafter, Seller may immediately, upon written notice to Purchaser, enter the Installation Site 
and repossess the Alternative Energy System and any and all of the components thereof. In such 
event, Seller shall be entitled to recover its attomey fees, court costs, arbitration costs, 
collection costs, repossession fees and expenses incutTed in repossessing the Alternative Energy 
System and any components thereof. In the event that Purchaser voluntarily relinquishes the 
Alternative Energy System to Seller, and thereby minimizes the expense to Seller in 
repossessing the Alternative Energy System, Seller agrees not to report Purchaser to any credit 
agencies for Purchaser's default, and Purchaser shall receive a credit against the balance owed 
under the Installment Schedule in an amount equal to the value of the Alternative Energy 
System as established by an independent, qualified appraiser approved by Purchaser and Seller. 
The credit for the value of the Alternative · Energy System shall be given if Purchaser 
voluntarily relinquishes the Alternative Energy System, whether the Alternative Energy System 
is re-sold by Seller or not. 

6. Seller's Rights upon Default. If Purchaser fails to pay any Annual Installment or 
any portion thereof when due or within the thirty (30) days grace period thereafter, or if 
Purchaser becomes subject to any state or federal insolvency, bankruptcy, receivership, 
trusteeship or similar proceeding, or if Purchaser shaII default in any other term of this 
Agreement, Seller may immediately tenninate this Agreement by notice in writing-to Purchaser 
and repossess the Alternative Energy System and all of the components thereof as stated above. 
In such event, Purchaser shall remain liable for all sums then due and unpaid, less the credit for 
the vah.J.e of the repossessed Alternii,tive Energy System as described above, plus a reasonable 
amount for attorneys, fees ap.d such expenses as may be expended in the repossession of the 
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Alternative Energy System. 

7. Right to Reduce Purchase Amount. If changes are made to the Internal Revenue 
Code after the date of this Agreement and p1ior to January 31, 2012, which materially reduce 
any tax benefit of this agreement anticipated by the Purchaser, Purchaser may elect to reduce 
the number of Alternative Enei-gy Systems purchased and the Seller agrees to accept ·the 
reduced amount, provided that the reduced amount is not less than the total amount already paid 

· as a down payment or one-time payment. Any notice stating that Buyer wishes to elect a 
reduction must be emailed (with confirmation of delivery) or must arrive to the Seller via hand 
delivery, as set forth in this paragraph, on or before Jan 31, 2012. 

8. Warranty. Seller hereby wammts, for the thirty five (35) year period from the 
Installation Date to the end of the Installment Period, hereinafter referred to as the "Warranty 
Period" that the Alternative Energy System shall remain in good operating condition. Seller 
shall initiate, within five (5) business days following the receipt of ,vritten notice that the 
Alternative Energy System is not operating properly or is not in good operating condition, 
either directly or through the use of one or more independent maintenance or repair entities, 
maintenance or repair of the malfonctioning or non-operating components of the Alternative 
Energy System. Seller shall complete such maintenance or repair work within a reasonable time 
thereafter. Seller shall be responsible for all material, equipment and labor cost5 incurred to 
complete such maintenance and· repair work. Seller shall not be responsible for or liable for 
loss of revenue or other consequential damages sustained by Purchaser due to the failure of the 
Alternative Energy System to remain in good operating condition. Selier's obligations shall be 
limite_d to the maintenance and repair obligations stated herein. 

9. Seller's vVan-anty Obligations. Sellet hereby waJTants, for the thirty five (35) 
year Warranty Period, the Alternative Energy System and each of the components thereof, from 
defects in materials and workmanship. Within five (5) business days following the receipt of 
written notice from Purchaser,· Seller shall initiate reasonable efforts to ascertain repair or 
replacement requirements, to· order replacement parts and equipment needed for repair, and to 
deploy qualified maintenance personnel. The cost ofwan-anty parts, replacement equipment and 
labor shall be borne by Seller. Seller shall not be responsible for or liable for loss ofrevenue .or 
other consequential damages sustained by Purchaser due to defects in materials or 
workmanship. Seller's obligations shall be limited to the parts, equipment replacement, and 
repair obligations stated herein. · · 

10. Target Production Rate. Seller and Purchaser acknowledge that the Target 
Production R~te from one Alternative Energy System is 600 peak watts, rated for clear sky 
conditions at noon, local time, June 21, at a latitude of forty degrees ( 40 degrees) North (the 
"Rating Conditions"), and the Warranty Production Rate is ninety-five percent (95%) of the 
Target Production Rate. Seller hereby wan-ants that for the initial five year period from the 
Installation Date to a date five years following the Instaliation Date, the WruTanty Energy 
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Production for the Alternative Energy system, shall be no less than 570 peak watts, at the 
Rating Conditions. 

In the event that the actual peak energy production, at the Rating Conditions, fi:om the 
Alternative Energy System during the initial five year period is less than the Wananty-Energy 
Production, Purchaser shall have the option to te11ninate this- Agreement and relinquish the 
Altemative Energy System to Seller. Purchaser shall thereafter have no further obligation under 
this Agreement to make any forther payment or to perform any other obligation to Seller arising 
under th.is Agreement, except to cooperate with and assist Seller in obtaining possession of the 
Alternative Energy System. If Purchaser elects to tenninate this Agreement as provided above, 
Purchaser shall not be entitled to a reimbursement of any portion of the Initial Down Payment. 
The foregoing option to terminate must be exercised within sixty (60) calendar days following 
the expiration of the initial five year period and must be exercised by Purchaser providing 
written notice to Seller. 

11. Waiver for Delays. Purchaser hereby waives any and all claims against Seller for 
delays, including but not limited to claims for damages due to delays in preparing plans; delays 
in applying for or obtaining approvals or permits; delays in the delivery, installation, or start-up; 
or delays in performing warranty work. This waiver includes any and all direct, indirect or 
consequential damages. · 

12. Limitation of Liability. Neither of the pa1iies shall have liability for 
consequential damages to the other arising out of this agreement or the transactions, events or 
occurrences related thereto and each hereby waives any and all such claims for consequential 
damages against the other. Seller's liability for any breach under this agreement shall be limited 
to any amounts actually paid by Purchaser and received by Seller under this Agreement. 

13. Prope1iy, Insurance. Purchaser agrees to require Operations and Management 
Company to maintain property damage insurance on the Alternative Energy System., 

14. Liability Insurance. Purchaser agrees to require Operations and Management 
Company to maintain liability insurance to insure against bodily injury, property damage, 
product liability or other claims related to the design, manufacture, delivery, installation, 
strut-up, operation or maintenance of the Alternative Energy System. 

15. Assignment <;>f Agreement. This Agreement shall not be assigned by Purchaser 
without the express written consent of Seller. Seller may assign its rights and obligations under 
this Agreement but Seller shall remain liable to Purchaser for the failure of its assignee to 
perform the obligations of Seller under this Agreement. 

16. Binding Agreement. This Agreement shall be binding upon the successors and 
assigns of each of the parties. 

17. No Additional Warranties. Seller makes no representations or warranties, 
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expressed or implied, including the implied warranty of merchantability and fitness, except as 
expressly stated in this Agreement. · 

18. Authorized Personnel. Purchaser shall not repair, modify or adjust the Alternative 
Energy System or any component thereof and Purchaser agrees to prohibit anyone other than 
Seller's authorized personnel to repair, modify or adjust the Alternative Energy System or any 
component thereof. 

19. Notification to Seller. Purchaser shall notify Seller immediately of accidents, 
disabilities, failures or like infonnation concerning the Alternative Energy System. 

20. Warranty Limitations. In the event the Alternative Energy System becomes 
inoperable for any reason, except as otherwise provided under the warranty during the Warranty 

. Period, Seller shall not be obligated to furnish a· substitute Alternative Energy System or any 
component thereof. In any event, Seller shall not be liable for any special or consequential 
damages of any nature resulting from such inoperability. 

21. Operating Site and Guidelines. Purchaser agrees that the Alternative Energy 
System shall be used and operated only at the Installation Site and in accordance with the 
"Safety and Operating Guidelines" which shall be written and set forth by Seller. Purchaser 
agrees that the Alternative Energy System shall not be relocated by Purchaser without the 
written consent of Seller. · 

22. Written Notice. Any notice under this Agreement shall be deemed sufficient if it 
is in writing and it is delivered to Purchaser, personally or sent by mail addressed to Purchaser 
at the address set forth above. 

23. Rights, Liens, Title, and Interest Nothing herein conveys to Purchaser any right, 
title or interest in or to the Alternative Energy System or any component thereof, except as a 
Purchaser. Seller reserves the right to file or record such documents and instrnments as it may 
deem necessary from time to time to protect its. rights, liens, title and interest in the· Alternative 
Energy System. Purchaser agrees to cooperate with Seller and to execute such documents as 
may be required or requested by Purchaser to assist Seller in protecting its rights, liens, title and 
interest in the Alternative Energy System. 

24. Breach of Agreement. In the event of the breach of this Agreement by either 
party, the injured party shall be entitled to recover its costs, attorney fees, arbitration costs and 
arbitration fees incurre·d in enforcing the agreement and in pursuing appropriate remedies: 

25. Potential Tax Benefits Responsibility of Purchaser. Seller and Purchaser 
acknowledge that they each understand that the Alternative Energy System may qualify for 
certain tax incentives and benefits under the 2005 Energy Policy Act and other statutes. 
Purchaser agrees to obtain the evaluation and opinion of its own tax attorney or accountant as to 
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any tax matters relating to this Agreement and to the Altemative Energy System. Seller does 
not guarantee any tax incentive or benefit to Purchaser. Seller hereby transfers to Purchi1ser any 
and all energy tax credits, if any, related to the Alternative Energy System .. Seller shall not 
claim any such energy tax credits. Seller and Purchaser agree to the respective initial values of 
the components of the Alternative Energy System. 

26. Dispute Resolution. In the event of a dispute arising out of this Agreement or the 
transactions, events or occurrences related thereto, Seller shall have the sole option of electing 
to have such disputes resolved by binding arbitration in accordance with the Commercial 
Arbitration Rules of the American Arbitration Association with all hearings and other 
proceedings in that arbitration being conducted in Salt Lake City, State of Utah. Seller shall 
have the right to elect arbitration at any time up to and including the time that either party files 
an Answer in pending litigation ~etween the pmiies relating to such disputes. 

27. Governing Law. This Agreement shall be construed in accordance with the laws 
of the State ofUtah. 

28. Entire Agreement. This is .the entire agreement between the parties. This 
agreement shall not be modified except by written amendment signed by Purchaser and Seller. 
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29. Right of Revocation. Purchaser understands and acknowledges thats/he may 
revoke this Agreement for a period ofup to 14 days afters/he signs it and delivers payment 
( counting the day it was signed and/or payment received) and that the Agreement will not 
become effective or enforceable until the 14-day revocation period has expired. To revoke this 
Agreement, Purchaser must give written notice stating thats/he wishes to revoke to the Seller's 
authorized sales representative or to the Seller via email to "cancel@rapower-3.cQm 
<mailto:cancel@rapower-3.com>". Any notice stating that Purchaser wishes to revoke this 
Agreement must be emailed (with confmnation of delivery) or must arrive to the Seller via 
hand delivery, as set forth in this paragraph, on or before the expiration of the 14-day 
revocation period. 

9v4£-, 
pf{EsTON OLSEN, #r WV ~olarll 0 

Signature 

RaPower3 Windows Utility 

IP Digital Signal 

Seller 

I 

By: Neldon Johnson -RaPower-3 

Neldon Johnson - Director 

Signature 

12/20/2012 4:57:46 PM 

Olsen_P&E-00649 

PLEX00119.0008 

Appellate Case: 18-4150     Document: 010110114301     Date Filed: 01/22/2019     Page: 54     



VOL III    368

RaPower-3 Equip,nent Purchase Agreement 

This Equipment Purchase Agreement (the "Agreement") is entered into this day 
12/30/2010 8:05:24 PM 

by and between RaPower-3 LLC (the "Operator"), with principal offices at 4035 South 4000 
West, Deseret, UT 84624, hereinafter referred to as "Seller", and 

whose address is 2068 Summenvood Dr Layton, UT. USA 84040 

hereinafter referred to as "Purchaser". 

BACKGROUND 

l. Seller is the licensee of certain proprietary alterna1:ive energy technology, which technology 
rebtes to solar energy collection and which technology is utilized for the design and fabrication 
of certain components which are identified below an( which are hereinafter collectively 
refoired to as the "Aiternative Energy System(s)". 

2. Seller and Purchaser now desire to enter into an agreernent whereby Seller will sell 
P:.irchaser the Alternative Energy System specificall)~ described below. · 

AGREE:MENT 

NOW1 THEREFORE, the parties hereto agree as :follows: 

1. Systems Purchased. Seller hereby sells to Purchaser and Purchaser hereby purchases from 
Seller the Alternative Energy System(s). The numbe~ of Alternative Energy Systems purchased 
by Purchaser from Seller under this Agreement shall oe 

10 

Seller shall furnish, deliver, install and startup the. Alternative Energy System(s), at a 
site yet to be determined. When a site is select~d, it shall be referred. to as the 
"Installation Site". 

2. Documentation for Potential Tax Bene:~'its. Seller shall provide to Purchaser all 
required. documentation relating to the Altemafrr~ Energy System and its components as 
requested by Purchaser for federal, state and local Fview of the Alternative Energy System for 

EXHIBIT f,'-f 
WIT: O+tt::. 
DATE: {g-11-1 b 
Denise M. Thomas, CRR/RPR 
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potential tax benefits. However, Purchaser hereby expressly acknowledges that neither Seller 
nor any other person or entity affiliated with Sel\0r has made representations to Purchaser 
regarding potential tax benefits of this Agreement to Purchaser and Purchaser has' relied 
entirely on hi/her own analysis of potential tax ben<::fits. Purchaser hereby waives any and all 
claims against Seller and its employees, agents, officers, affiliates and representatives relating 
to Purchaser's failure to receive any anticipated tax benefit. 

3. Payment Terms. Purchaser shall pay to Seller the sum of $3,500 for each 
Alternative Energy System purchased, hereinafter referred to as the "Purchase Amount" for 
:he purchase of the Alternative Energy System. This includes the cost of delivery, 
installation and startup, as well as the cost of warranty work perfonned during the warranty 
period described below. The Total Purchase Amo:.in.t shall be paid in accordance with the 
following schedule: 

Option 1: 

Initial Down Payment in the amount of $1,050 ( one thousand fifty dollars) for each 
Alternative Energy System purchased, which sha:.i be paid at the time this agreement is 
entered into. 

Option 2: 

Initial Down Payment in the amount of $1,05C (one thousand fifty dollars) for each 
Alternative energy System purchased, which shall oe paid with a one-time payment of $105 
( equal to 10% of the down payment) at the time this Agreement is entered into. The balance 
of $945 for each Alternative Energy System is to be paid on or before June 30, 2012. 

Option 3: 

Initial Down Payment in the amount of $1200 (One 'Thousand Two Hundred Dollars) for each 
Alternative Energy Systems purchased, which shaU be paid in monthly installments of $100 
(One Hundred Dollars) per system purchased. 

The Installation Date shaJJ be defined as the date th~ Alternative Energy Equipment has been 
instaHed and begins to produce revenue. After th;; Alternative Energy Equipment has been 
installed and producing revenue for a five (5) year period, annual payments wiil begin. The 
annual payment will be as follows. Thirty Annual Installments in the amount of $82.00 
(Eighty-two dollars) for each Alternative Energy System purchased, hereinafter referred to as 
"Annual Installments," shall be paid to Seller, t1:1e first Installment being due five years 
following the Installation Date and the last In~tallml)nt being due Twenty-Nine years thereafter, 

Otto S&G-00006 
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the Thirty-Five year period from· the Installation Dat':'. to a date one year following the due date 
of the last Installment, shall be refened to hereimfter as the "Installment Period" and the 
schedule of Installment payments shall be referred to. hereafter as the "Insta1lment Sched1'.i!e." 

' 

4. Operations and Management Company. The Alternative Energy System shall be 
placed in operation only at and operated only at the Installation Site, and shall be operated and 
mami.ged for the Installment Period by an independent Operations and Management Company 
hereinafter refened to as "Operations and Management Company". In the event that Operations 
and ]\1anagement Company shall cease to operate a:1d manage the Alternative Energy System 
for any reason during the Installment Period, a Substitute Operations and Management 
Company approved by Buyer shall be employed to operate and manage the Alternative Energy 
System. The Substitute Operations and Managemen;- Company must be expressly approved by 
Buyer. 

5, F'ailure to Pay. In the event that F Llfchaser fails to pay any of the Annual 
Installments or any portion thereof: when due, interest shall accrue on the overdue amount at 
the rate of one and one-half percent (1-1/2%) per 111cnth until paid. If Purchaser fails to pay any 
Annual Installment or any po1iion thereof when dt:e or within a thirti; (3 0) day grace pe:-iod 
thereafter, Seller may immediately, upon written nc,'ice to Purchaser, enter the Installation Site 
and repossess the Alternative Energy System and any and all of the components thereof. In such 
event, Seller shall be entitled to recover its att0rney fees, court costs, arbitration costs, 
collection costs, repossession fees and expenses inc:i;-red in repossessing the Alternative Er:~rgy 
System and any components thereof. In the event that Purchaser voluntarily relinquishes tl1e 
Alt;;;rnative Energy System to Seller, and there½y minimizes the expense to Seller in 
repossessing the Alternative Energy System, Seller agrees not to report Purchaser to any credit 
agencies for Purchaser's default, and Purchaser shaJ receive a credit against the balance owed 
under the Installment Schedule in an amount eqt'.'.:1.I to the value of the Alternative Energy 
System as established by an independent, qualified appraiser approved by Purchaser and Seller. 
The credit for the value of the Alternative Energy System shall be given if Purchaser 
voluntarily relinquishes the Alternative Energy System, whether the Alternative Energy System 
is re-sold by Seller or not. 

6. Seiier's Rights upon Default. If Purchaser fails to pay any Annual Installment or 
any portion thereof when due or withi:1 the thirty (30) days grace period thereafter, or if 
Purchaser b~comes subject to any state or fed1;;ral insolvency, banhuptcy, receivership, 
m.1steeship or similar proceeding, or if Purchase.: shall default in any other tenn of this 
Agreement, Seller may immediately terminate this Agreement by notice in writing to Purchaser 
and repossess the Alternative Energy System and aE of the components thereof as stated above. 
In such event; Purchaser shall remain liable for all sums then due and unpaid, less the credit for 
the value of the repossessed Alternative Energy System as described above, plus a reasomble 
amount for attorneys' fees and such expenses as may be expended in the repossessior. 0f the 
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Alternative Energy System. 

7. Right to Reduce Purchase Amount. If changes are made to the Internal Revenue 
Code after the date of this Agreement and prior to J~muary 31, 2012, which materially reduce 
any tax benefit of this agreement anticipated by the Purchaser, Purchaser may elect to reduce 
the number of Alternative Energy Systems purchased and the Seller agrees to accept the 
reduced amount, provided that the reduced amount is not less than the total amount already paid 
as a down payment or one-time payment. Any no~ice stating that Buyer wishi;s to elect a 
reduction must be emailed (with confirmation of delivery) or must arrive to the Seller via hand 
delivery, as set forth in this paragraph, on or before fal1 31, 2012. 

8. Warranty. Seller hereby warrants, for the thirty five (35) year period from the 
Installation Date to the end of the Installment Perioc, hereinafter referred to as the "V/2rranty 
hriod" that the Alternative Energy System shall remain in good operating condition. Seller 
shall initiate, within five (5) business days following the receipt of written notke that the 
Alternative Energy System is not operating proper:y or is not in good operating condition, 
either directly or through the use of one or more ir..dependent maintenance or repair entities, 
maintenance or repair of the malfunctioning or non-operating components of the Alternafrve 
Energy System. Seller shall complete such maintenan:.::e or repair work within a reasonable time 
thereafter. Seller shall be responsible for all matefr,J, equipment and labor costs incurred to 
complete such maintenance and repair work. Seller shall not be responsible for or liable for 
loss of revenue or other consequential damages sust:1i:1ed by Purchaser due to the failure of the 
Alternative Erergy System to remain in good operathg condition. Seller's obligations sha!I be 
limited to the maintenance and repair obligations stated herein. 

9. SeHe:r's Warranty Obligations. Seller hereby warrants, for the thirty five (35) 
year Warranty Period, the Alternative Energy Systerr. and each of the components thereof, from 
defects in materials and workmanship. Within five (5) business days following the receipt of 
written notice from Purchaser, Seller shall initiate reasonable efforts to ascertain repair or 
replacement requirements, to order replacement part:; and equipment needed for repair, and to 
deploy qualified maintenance personnel. The cost of ")Narranty parts, replacement equipment and 
labor shall be borne by Seller. Seller shall not be res;JOnsible for or liable for loss ofrevenue or 
other consequential damages sustained by Purc½aser due to defects in materials or 
workmanship. Seller's obligations shall oe limited to the parts, equipment :·eplacement, B.nd 
repair obligations stated herein. 

10. Target Production Rate. Seller an,:' Purchaser acknowledge that the Target 
Production Rate from one Alternative Energy Systein ls 600 peak waits, :-a~cd fer clear sky 
conditions at noon, local time, June 21, at a Iatit1.1df; of forty degrees (40 degrees) North (the 
"Rating Conditions"), and the Warranty Production Rate is ninety--five ~ercent (95%) of the 
Target Production Rate. Seller hereby warrants tht1': for the initial five year period from the 
Installation Date to a date five years following th~ Installation Date, th~ Warranty Energy 
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Production for the Alternative Energy system, sha·; be no less than 570 peak watts, at the 
Rating Conditions. 

In the event that the actual peak energy product'on, at the Rating Conditions, froin the 
Alternative Energy System during the initial five ye,,r period is less than the Wananty Energy 
Production, Purchaser shall have the option to terminate this Agreement and relinquish the 
Alternative Energy System to Seller. Purchaser shall ,:hereafter have no further obligation under 
this Agreement to make any further payment or to peTform any other obligation to Seller arising 
under this Agreement, except to cooperate with and :'lSSist Seller in obtaining possession of the 
Alternative Energy System. If Purchaser elects to terminate this Agreement as provided above, 
Purchaser shall not be entitled to a reimbursement of any portion of the Initial Down Payment. 
The foregoing option to tenninate must be exercised within sixty (60) calendar days following 
the expiration of the initial five year period and must be exercised by P1..1rchaser providing 
written notice to Seller. 

11. W·1iver for Delays. Purchaser hereby \vaives any and all claims against Seller for 
delays, including but not limited to claims for damag-:,s due to delays in preparing plans; deJqys 
in applying for or obtaining approvals or permits; delays in the delivery, installation, or start-up; 
or delays in performing warranty work. This waiver includes any and all direct, indirect or 
consequential damages. 

12. Limitation of Liability. Neither I of the parties shall 'have liability fo:-
conscquential damages to the other adsing out of th::: agreement or, the transactions, events or 
occucn:-mces related thereto and each hereby waives \my and all such claims for consequentfa1 

damages against the other. Seller's liability for any bi each under this agreement sh ail be limited 
to any amounts actually paid by Purchaser and receiv,~d by Seller under this Agreement. 

13. Property Insurance. Purchaser agref,s to require Operations and Management 
Company to maintain property damage insmance on t'1e Alternative Energy System. 

14. Liability Insurance. Purchaser agrees to require Operations and Management 
Company to maintain liability insurance to insure against bodily injury, property damage, 
product liability or other claims related to the design, manufacture, delivery, installation, 
sta:i-up, operation or maintenance of the Alternative 3nergy System. 

15. Assignment of Agreement. This Agreement shall not be assigned by Purchaser 
without the express written consent of Seller. Seller may assign its rights anr: obligations under 
this Agreement but Seller shall remain I1a.ble to Pt.r:·chaser for the failure of its assignee to 
perform the obligations of Seller under this Agreement. 

16. Binding Agreement. This Agreement·shall be binding upon the successors and 
assigns of each of the parties. 

17. No Additional ,varranties. Seller ·makes no representations or warranties, 

Otto S&G-00009 

PLEX0017 4.0005 

Appellate Case: 18-4150     Document: 010110114301     Date Filed: 01/22/2019     Page: 59     



VOL III    373

RaPower-3 Equipment Purchase Agreement 

expressed or implied, including the implied warraniy of merchant~bility and fitness, except as 
expressly stated in this Agreement. 

18. Authorized Personnel. Purchaser shall not repair, modify or adjust the Alternative 
Energy System or any component thereof and Purchaser agrees to prohibit anyone other than 
Seller's authorized personnel to repair, modify or adjust the Alternative Energy System or any 
component thereof. 

19. Notification to Seller. Purchaser shall notify Seller immediately of accidents, 
disal,ilities, failures or like information concerning foe Alternative Energy System. 

20. Warranty Limitations. In the event the Alternative Energy System becomes 
inoperable for any reason, except as otherwise provi,jed under the warranty cluring the Warranty 
Period, Seller shall not be obligated to furnish a sd}stitute Alternative Ene1gy System or any 
component thereof. In any event, Seller shall not oe liable for any special or consequential 
damages of any nature resulting from such inoperability. 

21. Operating Site and Guidelines. Purchaser agrees that tbe Alterr.ative Energy 
System shall be used and operated only at the Installation Site and in ac:-cordance with the 
"Safety and Operating Guidelines" which shall be written and set forth by Seller. Purchaser 
agrc~s that the Alternative Energy System shall not be relocated by Purchaser without the 
written consent of Seller. 

22. Written Notice. Any notice under this Agreement shall be deemed sufficient if it 
is in writing and it is delivered to Purchaser, personally or sent by mail addressed to Purchaser 
at the address set forth above. 

23. Rights, Liens, Title, and Interest. Not'.1ing herein conveys to Purchaser any right, 
title or interest in or to the Alternative Energy System or any component thereof, except e.s a 
Purchaser. Seller reserves the right to file or record such documents and instruments as it may 
deem necessary from time to time to protect its rights, liens, title and interest in the Alternc1.tive 
Er;.ergy System. Purchaser agrees to cooperate with Seller and to execute such documents as 
may be required or requested by Purchaser to assist Seller in protecting its rights, liens, title and 
interest in the Alternative Energy System. 

24. Breach of Agreement. In the event.of the breach of this Agreemint by either 
party, the injured party shall be entitled to recover i/:s costs, attorney fees, arbitratfon costs and 
arbitration fees incurred in enforcing the agreement a=1.d in pursuing appropriate remedies. 

25. Potential Tax Benefits Responsibilits,- of Purchaser. Seller and Purchaser 
aclmowledge that they each understand that the A'ternative Energy System may qualify for 
certain tax in;entives and benefits under the 20Q5 Energy Policy Act ~nd other statutes. 
Purchaser agrees to obtain the evaluation and opinion of its own tax attorney or accountant as to 
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any tax matters relating to this Agreement and to the Alternative Energy System. Seller does 
not guarantee any tax incentive or benefit to Purchaser. Seller hereby transfers to Purchaser any 
and all energy tax credits, if any, related to the Al 1.::rnative Energy System. Seller shall not 
claim any such energy tax credits. Seller and Purcha:oer agree to the respective initial values 0f 
the components of the Alternative Energy System. 

26. Dispute Reso!ution. In the event of a d:spute arising out of this Agreement or the 
transactions, events or occurrences related thereto, Seller shall have the soie option of electing 
to have such disputes resolved by binding arbitration in accordance with the Commercial 
Arbitration Rt:les of the American Ar1::)itrntion Association with all hearings and other 
proreedings in that arbitration being conducted in Sn.It Lake City, State of Utah. Seller shall 
have the right to elect arbitration at any time up to arid including the time that either party files 
an Answer in pending litigation betvveen the parties relating to such disputes. 

27. Gcverning Law. This Agreement shall be construed in accordance with the laws 
of the State of Utah. 

28. Entire Agreement. This is the ent:re agreement between the parties. This 
agreement shali not be modified except by written an~endment signed by Purchaser and Seller. 
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29. Right of Revocation. Purchaser understands and acknowledges thats/he may 
revoke this Agreement for a period ofup to 14 days afters/he signs it and delivers payment 
( counting the day it was signed and/or payment re0e:ved) and that the Agreement will not' 
become effective or enforceabk until the 14-day revcGation period has expired. To revoke'this 
Agreement, Purchaser must give written notice stating thats/he wishes to revoke to the Seller's 
authorized sales representative or to the Seller via email to "cancel@rapower-3.com 
::=:mailto:cancel@rapower-3 .com>". Any notice stating that Purchaser v1ishes to revoke this 
Agreement must be emailed (with confirmation·of deiivery) or must arrive to the Seller via 
hand deiivery, as set forth in this paragraph, on or before the expiration of the 14-day 
revocation period. 

SAMUEL J OTTO 
Signature 

174.23,84.159 

IP Digital Signal 

Seller 
By: Neldoc Johnson - RaPower-3 

Neldon Johnson - Director 12/30/2010 8:05:24 PM 

Signature 
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Peter C Gregg 
38490 Bickford St 
Sandy, OR. 97055 

Thursday, February 02, 2012 

Dear Peter, 

This letter is regarding the "Alternative Energy Systems" that you purchased from RaPower3 LLC. 
RaPower3 put into service your equipment on or before December 31 , 2011 . This will qualify you for 
the Internal Revenue Services solar energy tax credit. 

(However for your personal information, Section 103 Div.B Energy Credit (code Sec.48), "For projects 
whose construction time is expected to equal or exceed two years, the Credit may be claimed as is 
placed in service. '') 

We appreciate your business and look forward to the opportunity to work with you to help solve our 
nation's energy needs. If you have any questions you may correspond with us at the below address . 

Respectfully Yours, 

l' , / 

I 

Greg Shepard, 
Director of Operations 

RaPower3 4035 S. 4000 W. Deseret, Utah 84624 

EXHIBIT 
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Peter C Gregg 
38490 Bickford Street 
Sandy, OR. 97055 

Dear Peter, 

Th.is letter is regarding the 'Alternative Energy Systems" that you purchased from RaPower3 LLC. 
RaPower3 put into service your equipment on or before December 31, 2010. This will qualify you for the 
lntemal Revenue Services solar energy tax credit. 

(However.for your personal information. Section 103 Div. B Energy Credit (code Sec.48), "For projects whose 
conslructiun time is expected to equal or exceed two years, the Credit may be claimed as is placed in sen1ice. ") 

We appreciate your business and look forward to the opportunity to work with you to help solve our nation ·s 
energy needs. If you have any question · you may correspond with us al the below address. 

Respectfully Yours, 

Greg Shepard, 
Director of Operations 

RaPower3 4035 S. 4000 W. Deseret, Utah 84624 

EXHIBIT 
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Peter C Gregg 
38490 Bickford Street 
Sandy, OR. 97055 

Dear Peter, 

Th is letter is regarding the "Alternative Energy Systems" that you purchased from RaPower3 LLC. 
RaPower3 put into serv ice your equipment on or before December 31 2012. This will qualify you for the 
lnternal Revenue Services solar energy tax credit. 

(However for your personal information, Section 103 Div. B Energy Credit (code Sec.48), "For projects whose 
construction lime is expected 10 equal or exceed two years, the Credit may be claimed as is placed in service. ") 

We apprec iate your business and look forward to the opportunity to work with you to help solve our nation's 
energy needs. If you have any questions you may coJTespond with us at the below address. 

Respectfully Yours, 

/ 

Greg Shepard, 
Director of Operations 

RaPower3 4035 S. 4000 W. Deseret, Utah 84624 

i EXHIBIT 

~ Jll, 
I Gr.e 
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Peter C Gregg 
38490 Bickford St 
Sandy OR. 97055 

Saturday, May 18, 2013 

Dear Peter, 

This letter is regarding the "Alternative Energy Systems" that you purchased from RaPower3 LLC. 
RaPower3 put into seivice your equipment on or before December 31 , 2011 . This will qualify you for 

the Internal Revenue Services solar energy tax credit 

(However for your personal information Section 103 Div.B Energy Credit (code Sec.48), «For projects 
whose construction time is expected to equal or exceed two years, the Credit may be claimed as is 

placed in service. 'J 

We appreciate your business and look forward to the opportunity to work with you to help solve our 
nation 's energy needs. If you have any questions you may correspond with us at the below address. 

Respectfully Yours, 

Greg Shepard, 
Director of Operations 

RaPower3 4035 S. 4000 W. Desef'et, Utah 84624 
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l<en Birrell 

From: 
Sel)t: 

To: 
Subject: 
Attachments: 

Jason , 

Ken Birrell 
Wednesday1 October 31, 2012 9;50 AM 
'jason@orangeinsure.co ir1' 

RE: Generli zed Documents 
Tax l5-SL1es Relating to Purct,a<ie of Solar Lenses Memo.pelf 

Please see tf1e att, ched memo, w hich r.ontoi ns a genera liwd ani'i fysis oflhe ti'rx consequences re lat ing to purchasing the 
so lar lenses. Please note thc1l this an lysis is Hmi ted to C toq,orntions- th ere wo1rld be differe nl issues fo r an individua l, 
panner.,h ip or S corporation purc l1aser". 

Tl1ai1ks, 
Xe. 11 

Kenneth VV. Birre ll 
K I RTON ', M CCONK I~ 
P: 801 -321--4826 
F: 801 -32'1-4893 
kbirre li@kmclaw.com 

From: jason@orangeihsure.com [mailto:jasori @orangeinsure.com] 
Sent: Tuesday, October 30., 2012 3:52 PM 
To: Ken Birrell 
.Subject: RE: Generfized Documents 

Great, I look forward to it. 

Could you also irrclude the -opinion letter executive sum mary? 

T he end of the lette r h<;1 S a pretty good summary that cou ld be edited for_ th_~t purpose if you wanted. 

The front of a page document t hat sums up the basics points of t he letter would be great. 

Jason 

- - ------ Original Message - - -----­
Subject: fle: Generfized Documents 
From: i<en Birre ll < kbirrell@kmclaW.com > 
Date: Tue, October 30, 2012 11 :04 am 
To: "jason@orangeinsure.com" < iasoh@oranqeinsure.tom> 

Yes1 I will have It to you flrst thing tomorrow n'lbrnirrg 

On Oct 30, 2012, at 11 : 31 AM, "jason@orangeinsure.com" < jason@oranqeinsure.com > 1,vrote : 

I Ken, 

EXHIBIT 3~,;)., 
w1T: Blrrel 
DATE: ;;.--/'I./ I 1 

CitiCourt, LLC 
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Are you close on the opinion letter/reasoned analysis? 

Thanks, 

Jason 

-------- Original Message-------­
Subject; Generllzed Documents 
From: Ken Birrell <kbirrell@}kmc;Jaw,com> 
Date: Tue, October 30, 2012 9:28 am 
To: "'jasoncruoranqeinsure.com'" <iason<ruorangeinsure.com> 

Jason, 

Attached are generalized versions of the Purchase Agreement (including a 
Promissory Note for the Installment Payments - it will be the Promissory Note 
rather than the Purchase Agreement that varies as the applicable federal rate 
fluctuates) and the Operation and Maintenance Agreement. As before the 
Operation and Maintenance Agreement basically states that the Operator is 
required to provide the services detailed In the Operation and Maintenance 
Guidelines. If we don't actually have suct1 Guidelines to attach1 then we will need 
to instead explain the services to. be provided ln the Operation and Maintenance 
Agreement rtself. 

Thanks, 
.'l(en 

Kenneth W. Birrell 
<image003.jpg> 
P: 801-321-4826 
F: 801-321-4893 
kbirrell(wkmclaw .tom 
www ,km claw .com 

CONFlDENTIAllTY NOTICE: This communication ls confldenliai and may contain attomey-cUenl 
privileged information. If you are not the Intended recipient or beHeve that you have received- this 
communication in error, please do not print1 copy1 re-transmit, disseminate, or otherwise use this. 
Information, Also, please indicate to the sender by reply e-mail that you have received this e-mail in 
etror, and delete the copy you received, Thank you. 

IRS CIRCULAR {230) DISCLOSURE: To ensure compliance with requirements imposed by the IRS. 
we inform you that ar:w ta:< advice contained in this communication, unless expressly stated otherwise, 
was not intended or written to be used, and cannot be used, for the purpose of (i) avoiding tax-related 
penalties under the Internal Revenue Code or (ii) promoting; marketing or recommending to another 
party any !ax-related matter(s) addressed herein. 

l 
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KIRTON I MCCONKIE 

MEMORANDUM 

DATE: October31,2012 

TO: SOLCO I, LLC 
Aun: Neldon Johnson 

FROM: Kenneth W. Birrell 

SUBJECT: Tax Issues Relating to Purchase ofSoliir Lt\nses 

lNTRODUCTlON 

This 1t\emorandum is in response to your request for our analysis or certain tax 
consequeiices for the buyei-s {the ''Buvers") of solar lenses 11'0111 SOLCO, I, LLC (the "SeHer'') 
based on factual circumstances that are substantially similar in all material respects to the Facts 
(as such term is dcf111ed below). Please note that the analysis in this memo11mdum is based upon 
the existing pl'Ovisions of the Internal Revenue Coclt:.,. of l 986, as amended (the "Code") and 
regulations thereunder (inclrn:ling final, temporary and proposed) and upon current Internal 
Revenue Service ("Service") published rulings rtnd existing court decisions, any of which could 
be changed at ar1y time. Any such changes may be retroactive and could significantly modify lhe 
analysis set forth herein, Si111ilarlyt any change in the Facts or the assumptions stafed below, 
upon which our analysis is based, could rnodity our conclusions, 

EXECUTIVI~ Slli\ti\lARY 

The solar lenses that Buyers purchase from Seller (the "Solar- Lenses") will qualify as 
"el1ergy property" that is eligible for the energy tax ctedit under Code Sectiot1 48. Forpuq1oses 
oi- calculatit1g the energy credit, the basis of each Solar Lens will be Three Thmrnand Five 
Hundred Dollars. ($3,500) and the energy percentage wlH be thirty perte11t (30%) so long as the 
e:nergy credit is claimed priorto January I, ;2017 (and will be ten percent (10%) if claimed after 
that date). Bt1yers will be able to claim the enel'gy credit in the year that the Solar Lenses are 
plac~d into service. 

The Solar Lenses wlll be eligible for depreciatit'm under Code Section l 68(a) as 5-yNlr 
property. In addition, SolarLenses acquired by a Buyer and placed in setvice before January I, 
2013, wi II also be eligible for additional first-year depreciation under Code Section I 68(k). 

1\ I' TORN 1-: y <; AT f .,, \V l l\lr.!e,; McCm:· .. r~.: 8.u1h.ln.lR., .51) [. ~;( S.ool .. li r_,,_m.pl~.·.Y.,."H lJk; G1\f.J r·M·ll· i 
V<'rm ,.1,!rJ;rwcn"r 18011 EAr,le G.,\e fr,wcr Ul E~;t ,,.,m 1em;,fe, ;,10 lake C1lt !Jr ij4( U 

Pi1tl'fu11sl H1mr.e;, l'a,i,. :,Ill W<:~rHiln lfortlt Sr11te 204. ()r",u, lll S~(l!if 
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FACTliAL 8ACKGROU!'.D 

The Solar l ,cnses will be purchased by Buyers that are (i) corporations 01· limited liability 
(.:ompanies organized in the United States, (ii) neither tax-exempt nor governmental entities and 
(iii) taxed as subehapter C corporatiqns for federal income tin: purposes, The Solar Lenses will 
be purchased pursuant to a Solar Lenses Purchase Agreement that is substantially similar to the 
agreement set forth in Exhibit A hereto (the "Purchase Agreement"), The Solm· Lenses were 
manufactttrcd by International Automated Systems or one of its affiliates and consist ofthio-film 
solar lenses that focus the sun's energy, which energy is collected and transmitted to produce 
healed steam for power generation and other uses. The Treasury Department has 1nade a grant 
under Section 1603 of the American Recovery & Reinvestment Act of2009 wi1h respect to the 
same mcidel of solar fenses as the Solar Le11ses and related equipment, which grant required a 
finding by the Treasury Department that such solar lenses and related equipment constituted 
property described in Code Section 48(a)(3)(A)(i) ol' (ii). 

According to the Purchase Agreement, the purchase price ("Pmchase Price") fur each 
Solar Lens shall be Three Thousand Five llundred Dollars ($3,500). Buyer shall pay thirty 
percent (30%) of the Put·chase Price upon execution of the Purchase Agreement and provide 
Seller with a Promissory Note that is substantially similar to the promiss01y note set forth in 
Exhibit B hereto (the "Promissory Note") for the remaining balance of the Purchase Price. The 
Promissory Note provides for payment of the remaining balance of the Purchase Price in 
substantiaily equal annual. Installment payments over a period of thi1ty (30) years (the 
"Installment Pavments") with interest al a rnte equal to the long~lerm applicable federal rate 
determined in accordance with Code Section 1274 as such i-ate is in effect for the 01011th in which 
the Solar Lenses are acquired, 

1-\ll of the Solar Lenses will be new at the time of their purchase by the Buyer, No pernon 
will have put the Solar Lenses to any type of use prior to the Buyer's purchase of the Solar 
Lenses. No person will have claimed arty credits under Code Section 45 or 48 or received a 
Section ! 60.3 grant with !'espect to the .Solar Lenses prior to the Buyer's purchase of the Solar 
Lenses. All of the Solar Lenses will be installed at projects located within the United States. 

TI1e Buyer will enter into an Operation and Maintenance Agreement lhat is supstantially 
similar to the agreement attached heteto as Exhibit C (the ""-"="-'-'J:!f!'.;J.'dr,1;0".f'=1 with LTB, LLC, 
a Nevada. limited liability company (the "Operato1·''} to oversee the operation and maintenance of 
the Solar Lenses, The. Open1tor is a for-profit cm11mercial enterprise that is not related to either 
13uyer or Seller through common ownership. 'fhe Operator will also lease from Seller or an 
alTiliate of Setler the towers in which the Solar Lenses will bt: installed, receivers to collect the 
energy from the:, Sola)' Lenses and cel'lain other equipment relating thereto. The Operator shall be 
responsible for performing the services described in the O&M Agreement, including the 
collection of all incoti1e generated fro in the operation of the Solar Lenses, including any revenue 
genernted from the l1Se or sale of thermal energy or electric power genernted using the Solar 
Lenses (the "Gross Revenue"), As compensation for its services, the Operator shall be entitled 
to retain an aino~mt equal to the Gross Revenue minus an annual rent~1l payment as set forth in 
the O&M Agreement (the ''Rental Payment"), The Rental Payme(1l shall be a llxed amount and 
shall not be a function of the net profits geni;\rated by the Solar Lenses, 

Tax lssucs Relating to Pw·cht\$e of Solar Lenses 
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The Purchase Agreement, Promissory Note and O&M Agreement are referred to herein 
as the "Transaction Documents." The factual matters set fbrth above along with the Transaction 
Documents shall be referred to collectively herein as the ''Facts." 

EXl'LANATION OF THE LAW AND APPLICATION 01' Tim FACTS TO TIH'. LAW 

L Sale vs. Lease 

The Buyer's tax trealmel1t with respect to the Solar Lenses depends in part upon whether 
the ovcraJI. transaction constitutes a sales trr111saction in which the Buyer becomes and remains 
the owner of the Solar Lenses for tax purposes and therefore ls the party entitkd to claim the 
energy tax credits and depreciation deductions relating to the Solar Lenses, Althoi1gh there is no 
bright~line test for determining whether a tnmsaction constitt1tcs a sale or a lease for tax 
purposes, the Service and the courts have developed various factol's that they use lo guide this 
determination, For example, in Rev. Rut 55-540 the Service stated thal the determination of 
whether a transactio11 constitutes a sale or a lease "depends upon the intent of the parties as 
evidenced by the provish"lns of the agreement, read in light of the facts and circumstances 
existing at the time the ngt·eemenl was executed." The Service noted that although "no single 
te..<st, (,rany special combination of tests, is absolutely determinative," it provided a list of seve1·al 
conditions that, if11resent, "in the absence c:if co111pelling persUosive factors ofcMtrnry 
implication [evidence} an intent wa1rnnting treatment of a transaction for tax purposes as a 
purchase and sale rather than as a lease m rental agreement." 

One of the conditions indicating a sale is that "lpJortions of the periodic payments are 
made specifically applicable to an equity to be acquired by the lessee." Rev, Rul. 55.:.540, citing 
Tru11uinBowe11 v. Commissioner, 12 T.C. 446, acquiesce1ice, C.B. 1951-2. The Purchase 
Agreement sp<c:cifies that the Promissory Note represents payment of the Purchase Price that 
rernains due after receipt orthe Down Paymen(. Conversely,, no part of the Renlal Payment due 
under the O&M Agreement is specif1cally applicable to 1he Operator acquiring an equity interest 
111 the So lat· Lenses since the panics do not anticipate the Operator ever acquiring such an equity 
interest 

AntHher and i·e!ated condition Indicating a :sale I$ that "[s]ome portior1 tlt' the r:>eriodic 
payments is speci ficalJy designated as interest ot' is otherwise read Hy as the 
equivalent of interest." Rev, Ruf 55-540, dting .Jud.s'rm Mills v. Conmlissioner, 11 T.C, 25, 
acquiescence, C.B. 1949-1. As noted above, the Purchase Agreement and PrnmissoryNote 
specifically designate a portion of the Installment Payments as interest, l:mt there is no 
correspo11dl11g specific desig11ation of interest within the O&M Agreeme11t. Mor-cover, 110 

portion ofthc Rental Payments appear to be readily recognizable as the eqt1ivaknt ofinterest. 

A third condition fodicating a sale is that ''lt]he lessee will acquire title upon the payment 
of a stated ammtnt of're11tals' which under the cc,ntract he is requit'ed to nu-ike." Rev. Rul. 55-
540, citing Hervey v. Rhode island Locomotive Works, 93 U:S. 664 (l 876); Tq{tv. 
Commissioner, 278.T.A. &08; Tmman Bowen v. Commiss;oner, l2 T.C. 446, acquiescence, 
C.B. 1951~2. Unde!' !he temis of the Putchase Agreeme11t and the d&M Agreement, the Buyer 
will rec!'liVe title to the Solar Lenses from Selle,· and not pass that title to the Operator under any 
Conditions. Therefore, the n1.1yer will hold title to the Solai' Le11ses throughout the term of both 
ag1·eements. 

Tm: fssues Relating to Purchase ofS0lr1r Le1ises 
Page3 of 14 

KM00152 

KM00152 

PLEX00362.0005 

Appellate Case: 18-4150     Document: 010110114301     Date Filed: 01/22/2019     Page: 71     



VOL III    385

In general, courts look to whether the benefits and burdens of ownership have passed to 
the purpo11ed buyer/lessor when determining how to classify sale-leaseback transactions for tax 
purposes. One important factor has been whether the buyer0 lessor tntl;l had an economic 
investment that would be mcaningfi.11 ifit abandoned the property. for example, in Frank ly<in 
Co v. United States, 435 U.S. 561 (]978), a key factor in the Supreme Court's decision to uphold 
a sale-leaseback transaction was the substantial economic investment made by the buyer/lessor. 
The buyer/lessor pmchased a building fol' $7.64 milli6n with a $500,000 dlWtn payment 
(representing 6.5% of the. purchase price) and took out a 1nortgage for the remaining pui·chasc 
price. The buyer/lessor then leased the building back to the seller/lessee with the annual rent 
exactly equal to the buyer/lessor's annual mortgage payments. The seller/lessee had options to 
pmchase the building at various times at a price equal to the sum of the unpaid mortgagep!us the 
buyedlessor's $500,000 plus 6% interest. The Sup!'erne Court's decision lo uphold the sale­
leaseback trnnsaction was based in large measure the significance of the buyer/lessor's economic 
investment, With the court finding thnt the buyer/lessor's financial position was substantially 
affected due to the $500,000 investment and long-term debt and the buyer/lessor was exposed to 
real and substamial risk. Conversely1 sale-leaseback transactions that have not been upheld by 
the comis typically involve minor down payments, nonrecourse financing and il\tlated sales 
prices. See c,g., fl·anldin Estate v. Commissioner, 64 T.C. 752 ( J 975), qt]'d, 544 F.2d I 045 (9th 
Cil·. 1976). Here, theHuyer will make a suhstantial economic investment in the Solar Lenses. 
Pot example, theHuyer's down payment is thirty percent (30%)ofthe Purchase Price, 11early 
five tin1es as large as the down riayment in Frcmklyon, and the finahcing on the remainderof 
the Purchase Price is fully recourse. 

Another important factor for the cowis is the existence bf repurchase oplio11s at favornble 
prices, which indicate that the sellor/lessee has not truly relinquished its interest in the property. 
See e.g., Sawerhy v, Conuiiissioner, 47 T.CJvt 897 (l 984). Here, neither the Seller nor the 
Operator will have an option to purchase the Solar Lenses at any price, let alone a favorable 
price. 

Anothe"r lmpo11ant fattor for the courts has been the relative cash flows, such as 
situations whete the tental income stream is tailored to match the debt payments without any 
significant positive cash flow for the buyer/lessor. See e.g;, Larsen v. Conunisstonet', 89T.C. 
1229 (1987), Here, it is anticipated that the annual revenue stream (from the Rental Payments) 
will be substantially greater than the annual debt payments (the lnsfallnrent-Payrnents), which 
111eat1s .that the Bttyet· should have substantial positive cash tlows. 

Finally, the Purclu1se Agreement provides that all parties shall, for tax purposes, report 
the transactioM provided for in the Purchase Agreement and O&M Agt·eenfonf as a sa:1e of the 
Solar Lenses to the Buyer followed by a thirty (30) year operating lease of the Solm· Lenses to 
the Operator. Thus, the parties clearly intend for the transactions to constitute ct sale of the lenses 
to Buyer wjth the Buyer bearing the economic benefits and burdens of ownership of the Solar 
Lenses. Given the substantial economic investment being made by the Buyer, the specific. 
designation of principal and interest payments by the Buyer to SeHler and 110 such designation of' 
with respect to payments by the Operator to the Buyer, the fact that th<! Buyer will have titleto 
the Solar Lenses, the fact that neither the Seller nor the Operator will have a11 option to acqtiire 
the Solar Lenses from the Buyera11d the fact that the Bt1yer will recognize subst,mtiaI positive 
cash flow from the Sora!' Lenses, we beli¢ve that the iransactions should be treated as a sale of 
the Solar Lenses to Buyer for tax purposes. Aceordf ngJy, the Buyer should be the person entitled 
to daitn the energy credit and depreciation dcdOctions relating to the Soh1r Lenses, 

Tax Issues Refa1lt1g to I•urrhase ofSohit Lens-es 
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IL Energy Tnx Credit 

Code Section 38 provides as a credit against a taxpayer's federal income taxes an amount 
equal to various credits, including ''the investment credit detennined under section 46." Code 
Section 46 de!ines the investment credit as the sum of various c1·edits, including "the energy 
credit." Code Section 48(a) pwvides that, subject to certain exceptions not applicable to the 
Solar Lenses, that "the energy credit for any taxable year is the energy percentage of the basis of 
each energy property placed in service during such taxable year,'' 

A. Knergy Property 

Code Sections 48(a)(3) and SO(b) contain six (6) l'equirernents that property must satisfy 
in order to qualify as "energy property. "As summarized below, the s.olar Lenses satisfy each of 
these requh·ements. 

1. Solal' Energy Property 

First. the property must consist of property described in Code Section 48(a)(3){A). 
Among the types of property deserihed therein is ''equipment which uses solar energy to generate 
elect!'icity, to heat or cool (or provide hot \vater for use in) a structure, or to provide solar process 
heal, excepting property used to generate energy for the purposes of heating a swimming pool" 
Code Section 48(a)(3)(A)(i). Such solar energy propetty includes equipment m'td niaterials, as 
well as parts related. to the f\.mction of that equipment, that use solar energy directly to perfomi 
these functions, generally through the use of equipment such as collectors (to absorb sunlight and 
create hol liquids or air), storage tanks (to store hot liquids), rockbeds (to store hot t1ir), 
thcrcmostats {to activate pumps or fans that circt:1latc the hot liquids or air) mid heal exchangers 
(to utilize hot liquids or air to create hot air or water). See T'reas. Reg. Section L48-9(d)(l). 
Solar energy property includes equipment thal uses solar energy to generate electricity, and 
includes storage devices, power conditioning equipment, transfer equipment, and parts related to 
the ftmctions of those items, which arc part of the process involving the transforrnation or 
sunlight into electricity thr6tigh the use of such devices as solar cells or other collectors so Icing 
as such equipmei1t is used up to (but not including) the state that transmits or uses electricity. 
See TI'eas. Reg. Section 1.48-9(a)(3). Equipment that uses solar e11el'gy beyond the distribution 
stage is eligible only if specially adapted tt) use solar energy. See Tre;.;s. Reg. Section IA8-
9(d)(5). 

It 1s not necessary for solar energy pi·ope11Y to comprise a completely functional soltH' 
system in order to qHality for the energy credit. 111 Cooper v. Commissioner, 88 T.C, 84 ( 1987), 
the Tax Cot:U-t held that property within the meaning of Code Section 48(a)(3)(A)(i) is any 
equi~1men:t that uses solar energy to generate electricity, to hear, cool, 01· p1·ovide hot water for 
use in a structure, or to ptovide solar process heat, and includes parts solely related to the 
functioning ofsuch equipment; the court found that an foc{)tnplete system made up of qualifying 
parts, such as collectors, storage tanks, thermostats, heat exchangers; etc. can qualify for the 
credit 

The Solar Lenses will be capable of using solar energy to generate electrlcity and/or solar 
process heat once they have been properly installed in a 10,ver and otherwise i11corporated into a 
tai-ger solal' energy system. As explained by thcTa,x Court in Cooper v, Commissionet, 88 T,C, 
84 ( 1987), the fact that the Solar Lenses n1ust be .installed and incorporated into a larger solar 

Tax Issues Relating to Purchase of Solar Lenses 
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energy system does not prevent them from qualifying as ellel'gy ptnperty, Finally, it is our 
understanding that the Solar Lenses will not be used for the purposes of heating a swim111ing 
pool except to the extent that electricity generated by the Solar Lenses. is sold to an end~user who 
uses such electricity to heat a swimmii1g pool. Therefore, the Solar Lenses arc described in Code 
Section 48(a)(3)(A)(i) and thereby satisfy this first requirement to being classified as energy 
property. 

2. Acquisition and Original Use 

Second. the Propet"ty must either be (i) constnictcd, reconstructed or erected by the 
taxpayer or (ii) acquired by the taxpayer if the original use of such property commences with the 
taxpayer. Code Section 48(a)(3)(B). Treas. Reg. Section l.48-2(b)(6) provides that property is 
deemed to be acquired when reduced to physical posscssiM or controL Treas. Reg. Sectiort 
l .48-2(b.l(7) provides that original use means the first use to which the propc1iy is put, whether 
or not such use conesponds to the Use ofsuch property by the taxpayer, 

The Buyer \Vill not construct, reconstmct or erect any of the Solar Lenses itself. 
However, the. Buyer will acquire control of the Solai- Lenses pursuant to the terms of the 
Purchase Agreement. Therefore, the f:h1yer will have acquired all orthe.Solar Lenses within the 
meaning ol'Code Section 48(a)(3)(B) and Treas. Reg. l.49-2(b)(6). As noted in the Facts, none 
of the Solar Lenses will have been put to any ttse by any other person prior to their acqulsitlon by 
the Buyer. Therefore, the original use of the Solar Lenses will commence with the Buyer within 
the meaning of Code Section 48(a)(3)(8) and Treas. Reg. I A9-2(b )(6). Accordingly1 the Solar 
Lenses satisfy this second requirement to being classified as energy property, 

3. Qualify for Depreciation 

Third, the property must qualify for depreciation (or amortization in lieu of depreciation). 
Code Section 48(a)(3)(C). Treas. Reg. Section l .48-l(b)(l) provides that pmperty qualifies for 
deprecation within the meaning of Code Section 48(a)(3) "ifthe property is ofa character subject 
to the allowance for depreciation under section 167 al\d the basis (or cost) of the propelty is 
recovered through a method of depredation, including, for example .... methods of depreciation 
which measure the life oflhe property in terms of years." 

As summarized in greater detail in Section nl,A below, the Solar Lenses are of a 
character subject to .allowance for depreciation under Code Section 167 and the Buyer's basis in 
the Solar Le11ses wHI be recovered through a method of depreciation. Therefore, the Soiiu· 
Lem;es satisfy this third requirement to being classified as energy properly, 

4. Satisfy l 1crformanceStamfards 

Fourth~ the property must satisfy the performance ~1andards, if any, which the Service has 
prescribed by regulation and arefo effect at the time of the acquisition of the property. Code 
Section 48(a)(3)(D), However, taxpayers need not wait for jssua11ce of performance standards 
before proceeding ,vith the acquisition of the property or the claiming of the e11ergy credit. See 
Information Release 2134, 1979-28 UU3. 36. 

To date the Service has not published flny performance standards that would apply to the 
Solar Lenses, Because a Buyer need to wait until petformance staridards are issued, until soch 

Tax Issues Relating to Purchase of Sol;ir Lenses 
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time as the Service publishes perfr,rmance slandards, the Solar Lenses will ,iatis(y this fourth 
requirement to being classified as energy propeity. 

5. No Claiming of Code Section 45 Credit 

Pillh, taxpayer cnnnot have claimed a renewable electricity production treclit undet· Code 
Section 45 for the taxable year or any prior taxable year with respect to the property. Code 
Section 48(a)(3). Code Section 45 provides a credit to certain facilities that use renewable 
resources, such as solar energy, to ptoduce electricity. However, Code Section il5(cl)(4) provides 
that such a fadlily "shall not include any property described in section 48(a)(3) the basis of 
which is taken into account by the ta,'{payer for purposes of determining the energy credit under 
section 48." In essence, the taxpayer has to choose between claiming a tax credit under Code 
Section 48 (which is based upon the basis of the property) or Code Section 45 (which is based 
upon the amount of electricity sold). 

No person has claimed a credit t1nder Code Seclion 45 'with respect to the Solar Lenses. 
So long as the Bt1yer does not attempt to claim such a credit in the future, the Solar Lenses will 
satisfy this fifth requirement to being classified as energy prnpe1ty. 

6. No Disqualifying Use 

Property does not qualify as energy property ir it is used (i) predominantly outside of the 
United States, (ii) predominantly (o furnish lodging or in connection with the furnishing of 
lodging, (iii) by certain tax-exempt organizations, (iv) a governmental entity or (v) a foreign 
person or e1Hity. Code Section 50(b). 

The Solar Lenses will all be installed in projects located within the United States; 
therefore the Solar Lenses will not be predominantly outside of the United States. Given the 
nature of the Solar Lenses, they are not capable of furnishing lodging within the, meaning of 
Code Section SO(b). therefore their use will nol be predominantly lo furnish lodghig 01· in 
connectlon whh the furnishing of lodging. Neither the Buyer nor the Opet'ator is a tax-exempt 
orgar1ization, governmental entity or fordgn person. Moreover, under the tt!rms of the O&M 
A6rreement the Operator is not permitted to sublet any of the S(Jlar Le11ses m· assign any of its 
fights 01· obligations under such agreement without the prior w1·itten conseltt of lhe Buyer: so the 
Operator cannot cause the Solar Lenses to be i.1sed by a tax-exempt organization, governmental 
entity or foreign person or entity without the Buyer's consent Therel'cit"e, so long as the Solar 
Lenses are subject to the O&M Agreement, .they will not be used by a tax-exempt organization, 
govern1nental entity or foreign person or entity without the Buyer's prior consent. Accordingly, 
the Solar Lenses satisfy this sixth and final requirement to being classified as energy property. 

B. Energy Percentage 

Code Section 48(a)(2)(A)(i)(H) provides that the energy pcrcent<1ge is thirty percent 
(30%) for various types of propetties, including energy properties described iii Code Section 
48(a)(3)(AJ(i) for periods ending before January I, 20 l 7 and ten percent (!0%) for periods 
beginning 011 January I, 2017, As stnnmarized in Section ILA.I above, the Solar Lenses are 
described iii Code Section 48(a)(J)(A)(i). Thet·efore, so long as the energy c1·edit is claimed 
befo1'e January l, 2017, the energy percentage for the Solar Lenses will be thirty percent (30% ). 

Tax Issues Relating to Pw'ehase ,'if So[a.t Lenses 
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If the energy credit is clainied on cw after January 1, 20 l 7, then the energy pei-centagc: will be ten 
percent ( l Ql¾J). 

C. nasis 

The basiS of (he Solar Lenses for purposes of the energy credit will initially be 
determined in accordance with Code Section I012(a), which provides that basis of the Solar 
Lenses is their cost. Because the Purchase Price tcir each Solar Lens wlll be Three Thousand 
Five Hundred Dollars ($3500), .such amount will be the cost basis of each Solar Lens for 
purposes of Code Section l O l 2(a). 

2. At-Risk Limitation 

For purposes of calculating the amount of the energy tax credit under Code Section 48(a), 
the cost basis a111ount determined in accordance with Code Section IO 12 must be reduced tci the 
extent required by the at-risk roles of Code Section 49, Code Section 49(a)(l)(A) pt·ovides that 
in computing the investment credit amount, the basis of property placed in service by a taxpayer 
descl'ibed in Code Section 465(a)(l) mtd used in an activity with respect to which any loss is 
subjei;t to limitation under Code Section 465 mnst be reduced by the amount of nonqualified 
nonrecomse, financing relating to such }Jropetiy as of the close of the tax year in which the 
property is placed in service. 

Taxpayers described in Code Section 465(a)(I) include individuals and subchapter C 
corpot'ations with respect to which the stock ownership requirement of Code Section 542(a)(2,) 
are met. The stock ownership reqt1irement of Code Section 542(a)(2) is met if more than fifty 
percent (50%) of the corporation's stock is owned, directly or indirectly, by not more than five 
(5) individuals. Code Section 544 includes various attribution rules for determinirtg stock 
ownership tbi· purposes of Code Section 542(a)(2) which, among other things, deem an 
individual to hold all ofthe stock held by various 111enibers of the indlviduaPs family (including 
brothers, sisters, spouse, ancestors and lineal descendants) and variouscot·porations, 
partnerships, estates and trnsts. In ten'ns of the type of activity requirement, if a corporation 
satisfies the ownership requirements of Code Section 542(a)(2), all of its 
aGtivities are activities with t"espect to which losses are sHqject to limitation Code Section 
465. Thus, whether a Buyer will he descrrbed in Code Section 465(a)( I) will depend upon the 
Buyer's ownersl1Jp structure. If a Buyer's slock is widely held, then it will not be subject to the 
at-risk lin1itations of Code Section 49; if a Buyer's stock is closely held (as defined in Code 
Section 542(a)(2)), then the Buyer ,viii be subject to Code Section 49. 

However, even if a Buyer is described in Code Sectim'l 542(a)(2) and therefore subject to 
Code Section 49. the amount of its basis in the Sola1· Lenses will tmt be reduced. Code Section 
49(a)( l)(F) provides that the al·risk rules of Code Section 49 do not apply to qualified energy 
property as such term was defined for purposes of Code Section 46(c)(8) as such was in effect 
prior to the enactment of the Reven tie Reconciliation Act of 1990 ("RRA~ 1990") on November 
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5, I 990. Qualified energy properly is any property that satisfies each of the four (4) conditions 
summarized in the following sections, 1 

a. At~Risk Limitations Would Otherwise Apply 

Pirst, the property must be energy property to which the aH'isk limitation on the 
investment credit would otherwise apply, Pre-1990 RRA Code Section 46(c)(8.)(F). As 
described above, the at-risk limitation rules generally apply to property that ls placed in service 
by a taxpayer that is described in Code Section 465(a)(1) nnd is used in connection with an 
activity with respect to which losses are subject to lirnitiltion under Code Section 465. Whether 
lhe Solar Lenses are qualified energy property is only an isstte if they would otherwise be subject 
to the at-risk limitation, so the Solar Lenses will satisfy this first requirement for being qualified 
en<:!rgy property, 

b. Energy Percentage Greater than Zero 

Second, the energy percentage for the property must be more than zero at the time it is 
placed in 1,ervice. Prc-1990 RRA Code Section 46(cJ(8)(F)(ii). As noted in Section 11.B. above, 
the energy perce11tagc for the Solar Lenses will be either thirty percent (30%) 01· ten percent 
( 10%). Therefore, the Solar Lenses satisty this secrn1d requirement for being qualified energy 
property. 

i.7, No Mote Than 75% Qualified No11recourse Financing 

Third, as of the close of the- tax year in which ihe property is placed in service, no more 
than seventy-five percent (75%) of the basis of the property 1nay be attributable to tmnqualified 
nonrccoul'se fina11clng. Pre- J 99() RRA Code Section 46(c)(8)(F)(iiJ. To be nonqualified 
nonrecourse financing, the financing must, among other things, be nonrecourse financing. Code 
Section 49(a)(1 )(D)(i). Pinancing is ''nonrecoursc financing" if(i) the borrower/taxpayer is 
protected against loss through guarantees, stop-loss agreements or other similar arra11gements or 
(liJ any amount borrowed from a pefson who has an imerest (other than as a creditor) in the 
activity in which the property is used or from a person related to such a person. Code Section 
49(a)( I )(D)(iii). A person has an interest otherthan as a creditor only iflhe person has either a 
capital interest in the activity or an interest in the net profits of the activity .-Ti'eas. Reg, Section 
1.465-S(b)( I). For this purpose, a cai1ital intei'est tneans an interest in the assets of the activity 
that is distributable to the owner bf.the capital interest upon liquidation of the activity, Treas. 
Reg. Section 1.465-S(b)(2). 

The Buyer is not protei;ted against loss through guarantees, stop-loss agreements or 
other similal' arrangements - the. Buyer is the only person that is liable with respect to the 
Installment PaytnerHs. Thus, the Buyer is not protected against loss through guarantees, stop· 
loss agreements ot other simHar arrangements within the meaning ofsuch terms for purposes of 
Treas. Reg. Section I .465-S(b )(2). 

1 Note: The rules sec fo11h in pre~l990 rm.A Code Section 4o(c)(8)(Pl included a fil1h condition that precluded 
e1'clt1sion from u1,plying t6 all energy property, Pre~ I 990 RRA Code Section 46(e)(8)(l')(ii)(I). Ho,vever, the repeal 
of pre-1990 RRA Code Section 46( c.)(8)(f,') was aecompankd by a narrowing of eligihle energy ptopr.rty, with I.he 
result 1hat property that qualifies for the energy credit necessarily satisfies the filth condition in all events. l'rc-1990 
RRJ\ Code Sct!ioI\ 4(l(c.)(8)(F)(iit}. 
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Likewise, Seller, the person prnviding the financing for the Solar Lenses, will nt)t have an 
interest other than as a creditor in the activity in which the Solar Lenses will be.used. Seller will 
not ltave a capital interest in such activity s[ncc it will not be entitled lo receive any portion of 
the Solar Lci1scs in the event the Buyer decides to liquidate the acllvity. For example, if the 
Buyer decides to sell the Solar Lenses and liquidate, the Seller would not be entitled to a portion 
of the sale or liquidation proceeds except that Seller would be entitled to payment of the 
remaining balance of the Purchase Price, which rightis consistent with the interests of a creditor. 
Similarly, Seller will not have an interest in the net profits of the activity since the amounts that 
it receives, both from Buyer in the form of Installment Payments and from Operator in the form 
of rental payments for the solar towers, receivers and other equipment, is not a function of the 
net profits, as opposed to the gross receipts, fron1 the activity. Therefore, the lnstallmei1t 
Payments do not constitute eithe!' nonrecourse. financing or nonqualified nonrecourse financing 
and the Solar Lenses satisfy this third requirement for being qualified energy propeity. 

d. Level Payment Lmrn 

fotnih; any nonqualified nonrecourse financing in connection with the property must 
consist of Q. loan in which each installment is substantially equal, a portion of each installment 
must be attributable to the repayment of principal, and that portion must be increased 
commensurntely with decreases in the pot1ion of the paymei1t attributable to interest. Pre- l 990 
RRA Code Section 46(c)(8)(P)(ii)(ll), Because the lnst11llmet1t Payments do not constitute 
nonqualifled nonrecourse finandng, there is no nonqualified nonrecourse financing with respect 
to the Solar Lenses. Therefore, the Solar Lenses satisfy this fourth requirement for being 
qualified energy property. Accordingly, Code Section 49 does not require any reduction in the 
basis of the Solar Lenses as determined in accordance with Code Section 1012 irrespective of 
whethedhe Buyer is described in Code Section 46S(a)( I). 

D. Placed in Service 

Properly is placed in service when it is ''placed in a condition or state of readiness. and 
availabllity for a specificalfy assigned function," Treas. Reg. Section I ,46-3(d)(l )(ii). However, 
the Tax Court has held that for property pw·chased for lease to others to be pfaced in service, "it 
is not necessary that the property actually be use<l during the taxable year in the taxpayer's 
profit-motivated venture. It is sufficient that the property be available fbr " Waddell v. 
Commfssirmer, 86 T.C, 848 (l986), citing Sears Oil Co. v. Commissioner, 359 F.3d 191, 198 (2d 
Cir, 1966) and Grow v, Commissioner, 80 T.C. 314, 326-327 ( 1983). An important factor fo the 
court's .decision in Waddell was the fact that the taxpayers executed distribution agreements 
simultaneously with the pttt·chase, thereby showing that the equipment was actually available for 
lease at the tilne ofpurchase even though tt was not actually leased tmtil more than a year later. 

The Buyer will ente1' into the O&M. Agreement, which effectively leases the Solar Lenses 
to the Operator, simultaneously with the execution of the Pt11·chase Agreement. Thus, the Solar 
Lenses viii! be available for use in the Buyer's leasing operations as soon as they are 
manufactured anct Buyer acqufres them. Therefore, given the holdings in Waddell and the cases 
cited therein, the Solar Lenses will be considered to have been placed in ,service as soon as they 
are acquired by the Buyer even though they will not be installed and actually used by the 
Operator to generate eh::ctricity or solar process heat until some later date. 
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HI. Deprecation 

A. ln General 

Code Section I67(a) permits taxpayers to claim a depreciation deduction 1,vith respect to 
certain types of prope1ty used in a trade or business or held for the production of income. Code 
Section l 68(a) provides that the depreciation deduction authorized by Code Section l 67(a) for 
any tangible personal property is detetmincd by using (i) the applicable dep1·eciation method, (ii) 
the applicable recovery period and (iii) the applicable convention. 

Code Section J 68(b)( I) provides ihat the applicable depreciation method for properly 
generally is the dotible declining balance method. There are exceptions to this general rule for 
various types of properties listed in Code Section l 68(b)(2) and (3), but the Solnr Lenses would 
not fall into any of the I.isled property types. Therefore, unless the Buyer elects otherwise, the 
applicable depreciation method for the Solar Lenses will be the double declining balance 
method. 

Code Section I 68(c) provides that the applicable recovery period for a property is 
determined by the recovery class of the propeny. Code Seclim1 168(e)(B)(vi) provides that the 
5-year recovery class includes property that is described in Code Seclion 48(a)(:3)(A). Code 
Section 168( c) provides that the appHcable recovery period for 5-year properly is five (5) years. 
Therefore, the applicable recovery period for the Solar Lenses will be five (S ). 

Code Section l 68(d) provides that the applicable convention for tangible personal 
property such as the Solal' Lenses is generally the half-year convention, However, the applicable 
convention becomes the m1d-quarler convention if the aggregate bases of depreciable property 
placed in service dming the final three {))months of the taxable year exceed forty percent (40%) 
of the aggrngate bases (lf all depreciable property ~'!laced ih service during such taxable year. 
Therefore, the applicable convention for the Solm· Lenses will be erther the hulf-year or the mid­
quarter convention. 

Code Section l67(c) provides that the basis for depreciation purposes is the property's 
adjusted basis determined in accordance with Code Section IO 11 for purposes of dctennining the 
gain on the sale or other disposition of the pro~1erty. Code Section 101 l p1·(wides that such basis 
is the basis as dctcc1i1lncd under Code Sectio11 1012 and adjusted as prLwided in Section l 016 
(and certain othei' provisions not applicable to the Solar Lenses}. As noted above, Code Section 
1012 provides that the basis of property is the cost of such pr(>perly. Code Section 1016 provides 
that the cost basis t11ust be adjusted by certain amounts, including the adjustment required by 
Code Section SO(c) for investment credit propetty. Code Section SO(c) provi.des that if an 
investment credit (incloding the energy credit) is claimed with respect to •a. property, that the 
basis of such property shall be reduced by an amount equal to fifty percent (50%) of the credit. 

As noted above, the Boyer's cosr basis in each Solar Lens will be the Purchase Price of 
Three Thousand Five Hundred Dollars ($3,500). Assuming the Buyer claims lhe energy tax 
credit prio1· to January l, 2017, such that the energy credit would be equal to thhiy (30%) of such 
basis amount, the reduction to basis tequired by Code Section SO(c) would he an amount equal to 
fifteen p13rcent ( 15%), Therefore, thehisis of each Solar Lens woold be reduced Two Thousand 
Nine Hundred Seventy-Five Dollars ($2,975) for prn·poses of calculating its depreciation 
deductions uilderCode Sec!ion l68(a). · 
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B. Additional First-Year Dcpt'eciation 

Code Section 168(k) permits taxpayers to deducl, rather than capitalize ~md recover 
through depreciation deductions, fifty percent (50%) cifthc adjusted basis cif"qualified property" 
during the t1rst yea1' in which the property is placed in service. In order to constitute qualified 
property for this purpose, the property must satisty each of the four ( 4) conditions summarized 
below. 

Firs!, the property must have an applicable recovery period of twenty (20) years or less or 
cert~1in other types of property. Code Section l68(k)(2)(A)(i)(I). Because the Solar Lenses will 
have an applicable recovery period of t1vc (5) years, they will satisfy .this first requirement for 
being qualified prope1ty. 

Second, tile property's t1rigina1 use must begin with the taxpayer atler December 31, 
2007, Code Section 168(k)(2)(A)(ii). Because the Buyer will ,1cql!ire all of the Solar Lenses 
after December 3 I, 2007, they will satisfy this second requirement for being qualified properly, 

Third, the property must be acquired by the taxpayer either (i) after December 31, 2007 
and before January I, 20 I 3 or (ii) pursuant to a binding written contract entered into after 
December 31, 2007 and before January I, 2013. Code Section I 68(k)(2)(A)(iii). A contract is 
binding only if it is enforceable under.state law against the taxpayer and does not limit damages 
to a specified amount. Treas. Reg. 1.168(kH(b)(4)(ii)(A). The Purchase Agreement will be 
enforceable against the Buyer under state law and does not limit damages to a specified amount. 
Therefore, any Purchase Agreement that is entered into before January I, 2013, will satisfy this 
third requirc111ent for being qLia1if1ed property. 

Fourth, the property must be placed in service by the taxpayer before January 1, 2013. 
Code Section l 68(k)(2)(A)(iv). As summarized in Section fLD. above, Solar Lenses lhat have 
been acquired by a Bt1yer will be conside!'ed placed in service upon the simultaneous execution 
of the Purchase Agreement and O&M Agreement. Therefore, Solar Lenses will satisfy thfo 
fourth requirement for being qualified propeiiy if they are acquired by a Buyer prior to January 
I, 2013. 

IV. Limitations upon Use of Credits and Depreciation Dcduc.tions 

A. At'-Risk Limitations 

Code Section 465(a) provides that the losses (in 1his case, depreciation deductions in 
excess .of the Rental Payments) of certain laX:payers from certain activities are only allowed to 
the extent of the aggregate amount with t'espect to which the taxpayer is at risk with respect to 
stich activity. The taxpayers subject to Code Section 465(a) foclude a subchapter C corporation 
that meets the ownership requirements of Code Section 542(a)(2), which are summarized above. 

For pltrposes of Section 465(a). a taxpayer is considered to be at risk for an activity in 
amount equal to the Sl!m of the, amount of money or propetty contributed to the activity and 
certain amounts borrowed with respect to the activity. Code Sectio11 465{b)(i ). Taxpayers are 
considered to be at risk for borrowed amounts only if the taxpayer is personally Hable for the 
repayment of such amounts or has pledged property (other than property used in such activity) as 
security for such borrowed amounts; provided that a taxpayer will not be considered to be at risk 
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with respect tn borrowed amount:,; to the extent such amotmts }lre borrowed from a person who 
has an interest in the activity (other than as a creditor) or from a person who is related to such a 
person. Code Section 465(b)(2) and (b). 

Whether an obligatfon constitutes debt for 1.ax purposes ultimately depends upon whether 
there was "a genuine intention to create a debt, with a reasonable expectation of tepay111cnt and 
did that intention comport with the economic reality of creating ,l debtor-creditor relationship.'' 
Jensen v. Commissioner, 208 F.2d 226 ( l 0th Cir. 2000) (citing Dixie Dairies Corp. v. 
Com111issio11er, 74 ·r.c. 47(\ 494 ( 1980)). Cmuis consider a variety of factors in making this 
determination, including (i) whether the prnmise to repay was evidenced by a written agreement 
(ii) interest was charged, (iii) a fixed maturity date and/or a fixed schedule for repayments was 
set forth ln the instrument or by agreement, (iv) security or other collateral was given to ensure 
repaymeqt, (v) repayments were made, (vi) the borrower ,vas not insolvent at the time of th0 
advance and (vii) the pa1iies otherwise acted consistently with such transfer being a loan. See 
e.g., Fisher v. United States, 54 T.C. 905 ( I 970) and Mfl!er v. Commissioner, T.C. Memo 1982-
629. Of course, not every factor is t'elevant in every situation, and the weight assigned to each 
factor varies from situation lo situation. As noted by the Supreme Court, 'ltlherc is no one 
characteristic ... which can be said to be decisive in the determination of whether the obligations 
arc .. , debts" for tax pllrposcs." John Kelley Co. v. 0:lmniissioner, 326 U.S. 521,530 (1946). 

It is our understanding that th{: parties genuinely intend to create a debt in the form of the 
Promissory Note and Buyer's obligation lo make the lnstallrnent Payments and th:-ll the patties 
intend for the histallment Payments lo be made. Similarly, the economic relationship between 
the Buyer and Seller appears to co1npoti with the economic reality of creating a debtor-creditor 
relationship. For example, the Buyer and Seller have evidenced their intent for tire Buyer to 
make the Installment Payments in both the Purchase Agreement and the Promissory Note; they 
have agreed thar the Installment Payments \•iill bear interest at the long-tertn applicable federal 
r:~te; they have agreed upon a fixed schedltle for repayments; the Buyer's obligation to make the 
Installment Payments is secured by the Solar Lenses, which the Seller may repossess in the event 
the I3tiyer fails to make the Installment Payments when due; the I3uyer will not be insolvent 
when it e11ters into the Purchase Agreement and is expected to have sufficient cash flow to make 
the Installment Payments; and lhe parties have acted consistently with treatirig the Installment 
Payments as a loan. Therefore, the !nstallmenl Payrnenls appear to be a bona fide debt for tax 
purposes. 

As discussed in Section 11.C.2.c above, the Buyer is personally liable for the Installment 
Paynients and such a1notmts are 1tot borrowed from a person \Vho has a11 intt:rest in the activity 
(otherthan as a cred1tof) in \vhich the Solar Lenses will be used or from a person who 1s related 
to su¢h a person. Therefore, the Buyer's amount at risk whh respect to the Solm' Lenses for 
purposes of Code Section 465 shall be an amount equal to the aggregate Purchase Price for the 
Solar Let1ses, 

B. Passive Activity Limitations 

Code Section 469(a) provides that certain losses (in this case, depreciation deductions in 
e}!.cess of the Rental Payments) and credits associated with passive acti\/1tics ofcertain taxpayers 
are only .allowed to the extent of the taxpayer's income from passive activities. The taxpayers 
subject to Code Section 469 include cfosely-hdd subchapter C cot·porntions. CiJde Section 
469(a)(2). However, Code Sectio11 469(e)(2) provides that a closely held subchapter C 
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corporation that is not a personal service corporation can offse! active income with passive 
activity losses and credits. Code Section 269A(b)(1) defines a personal serv1cc corporation as a 
corporation the principal activily of which is the performance of personal services and such 
services are substantially performed by employee-owners-. Code Section 269A(b)(3) provides 
that all related per:mns, within the 111eaning or Code Section l 44(a)(3), are treated as a single 
enlit_y. Code Section l44(a)(3) defines a related pe,·son as anyone described in Code Sections 
267, 707(b) or l 563(a) (except that 80% is substituted for 50% everywhere is appears in Code 
Section 1563(a)). 

So long as a 8uyer';, principal act1v1ty is something other than the performance of 
personal services, the Buyer will be able to use the credits and losses attributable to the Solar 
Lenses to offset active income from other sources. 

CIRCULAR 230 OISCLDSUUE 

The analysis set forth il1 this memornndum was not intended or written to be used, and it 
cMnot be used, by any taxpayer for the purpose of avoiding United States federal tax pemdties 
that rnay be i1nposed on the taxpayer. The analysis was written lo support the promotion or 
marketing of the transactions or matters addrcs:;ed in thi:; me1110ramium. Each taxpayer should 
seek advice based upon the taxpayer's pa1iict1IM circumstances from an independent tax advisor. 
The foregoing language is intended to satisfy the requirements under the regulations in Section 
10.35 ofCirc.ular230. 
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