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IAUS expects its unique solar power technology to be the first to
compete with gas and coal. Two primary issues have prevented solar
power from replacing fossil fuels: the high cost of solar power
equipment, and limited-volume manufacturing capabilities. In fact, even
if today's solar power technologies were competitively priced, the
manufacturing capabilities are so low it would take decades to barely
make a dent in replacing fossil fuels.

IAUS’s new solar technology presents a breakthrough on both fronts.
The company has been achieving manufacturing costs competitive with
fossil fuels, and its annual production scalability, both cost wise and time
wise, is off the charts compared to today's technologies. These two

hitp:/fiaus.com/technology.html
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About

Because of IAUS's other proprietary components such as its bladeless
turbine and dynamic voltage controller, the company’s solar product can
operate as both solar thermal and concentrated photo voltaic (CPV).
Combining the two not only lowers the cost, and adds peak-power
stability, but it creates a system that can potentially achieve efficiencies
above 60%-70%.

Being a thermal based system also allows IAUS’s solar plant to function
as a hybrid with other fuels such as biomass, and natural gas. In
addition, it is capable of producing electricity and desalinated water
simultaneously. So coastal areas that are short of fresh water can
produce both electricity and desalinated water from the sun.
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elements make it perhaps, the energy sector’s holy grail in a market
currently grossing more than $3 trillion annually, but fueled by less than
1% solar.

Technology DVC Applications DVC Applications Company

Solar Instant Charge Batteries Electric Car Energy Capture News

Salar Panels Wind Turbines Electric Motars/Generators About
Bladeless Turbine PV Solar Smart Grid

Dynamic Voliage Controller (DVC) CPV Solar Lithium Batteries

DVC Prototype Videos Ocean Wave Energy Generation

(c) 2014 International Automated Systems, Inc. All Rights Reserved
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RaPower3 Technology

RaPower3 (Ra3) exclusively uses technology Infroduced by Intermational
Autornated Systermns, Inc. (IAS). Although Ra3 has contracted with operating and
malntenance compariy LTB, LLC to utilize the full spectrum of |AS technologies in
Ra3 projects only the RaPower2 Solar Concantration Lens s available to Ra3
members fo purchase for use in these projects. Other technologies are
fortheoming thatshould provide further appor for RP3 memb

IAUS solar technologies have been lab and field tested . Each parthas been
designed to meet functional standards and to tie able to be assembled in the mast
cost effective way. The man hours used to canstruct the mechanical assembly
have been tharoughly evaluated In order to insure the final costof the system is
within the targeted amount

These special thin-flim solar lenses are 92% efficient. They refract solar
energy into a 2" focal point to generate temperatures well over 1,000
degrees F They are constructed of extremely-durable, non-yellowing
aviation-grade acrylic and can be mass-produced in quantities never seen
in the splar industry. These solar lenses are what we use in RaPower3
Solar Plants. Our lenses are the first and only solar lenses in the world to
be manufactured using the unmatched mass-production process of roller-
maold manufacturing.

For more information on our Solar Lenses click HERE.
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RaPower3 Solar Lens Bracing

These RaPower3 Solar Lenses are fitted with harmorics bracing that cuts
down vibrations from wind activity. The bracing makes the lenses wind
resisant for winds up to 100 mph.  These lenses can be used with other
RaPower3 technologies from 1AS to produce electricity from steam of from
concentrated photovoltaics (CPV), to distlll water, or for other
manufacturing processes that require high temperatures.

For more information on all lAUS
technologies click HERE.

For more infermation on IAUS solar
technologies click HERE,

For parties interested in utility-scale
projects of any IAUS technology, please
contact:

Greg Shepard

801-699-2284

greg@rapower3.com

Industry Comparison

Lowest Cost of Operation!

Because of the nature of RaPower3
technology, our power plants have a far
lower cost of operation than any other
competing technelogy in the market
today This biggest costs saving can be
attributed to our revolutionary bladeless
propulsion micro-turbines, thinfilm solar
concentration lenses and pipeless heat
exchangers. Our turbines can run off of
low-grade steam and high-mineral
content water without any damage and
does not require a cooling tower allewing
over 90% of the water to be instantly
recaptured and recirculated.  The solar
lenses have permanent calibration with a
focal point of 22 inches that reach
temperatures well over 1,000 degrees.
Qur heat exchangers are 1,000 times
smaller than our competitors and require
very minimal maintenance.

Most Sun Hours!

Our solar tawers have a patented
counter balanced dual-axis solar tracking
system that allow us to have the
maximum amount of solar hours per day
and requires very little power to operate

Highest Wind Tolerance!

The solar lenses on our towers are rated
to withstand up to 90 mph winds. And
because our focal point is larger than
any ather company, vibrations due to
wind do not affect our efficiencies

Easiest Operation!
Where it takes our competitors an enfire
room of computers and several highly

hitp:/iwww.rapower3.com#ltechnology/c1t1x
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plarits, it takes us a single computer to
operate an entire field of our towers

The Most Environmentally Friendly!
Every acre of land used by our
competitors is permanently
damaged. Since our technology is
raised on towers, any land between the
towers remains open for other uses such
as grazing or farming and if the plant is

f ever moved, the land |s easily restored.
o We also do not use up precicus water to

RaPower3 Solar Concentrators and Heat Collectors run and cool our plans as is needed with
our competitors

RaPowerd's parabolic solar concentrators are adjustable in all directions for
easy adjustment to focal puint. Our solar lenses focus the sun's heat info
the solar concentrator and the heat funnels down to the bottom where our
sphere shaped heat collector captures the heat and subsequently pumps
the heat to a heat-storage tank or to be used by our jet-propulsion turbines

Using the heat concentrators with cur solar lenses, we can get tempratures
well over 2,000 degrees F

SIDE VIEW SUNLIGHT

v © IAUS
LENS

% % %A

./_,‘
SUNRAYS
HIGH TEMP FLUID
HEAT EXCHANGER
Refractive Properties

The diagram shows the sunlight refracting to a large 2" focal point. The
reflecting technology of our competition requires a focal point less than a
pin head, This requires intricate software technology in the solar field and
considerably increases the cost of their operation

[ a— ——————r S —— i — )
Annual Efficiency Data SEGSV! SolarTres Dish 10 1AUS
Solar Field Optical Efficiency 53.30% 56.00% 85.00% 83.79%
Receiver thermal efficiency 72.90% 783096 90.00% 90.00%
Transient effects 100009  100.00% 92.00% 92.00%
Piping loss efficiency 96.10% 99.50% 96.10% 96.1096
Storage Efficiency 100.00% 9830%  100.00%  100.00%
Turbine power cycle efficiency 35.00% 40,50% 35.00% 43.50%
Electric loss efficiency 82.70% 86.40% 86.00% 86.00%
Power plant availability 95.00% 92.00% 94.00% 96.00%
Annual Solar to Electric Eff 10.58% 13.81% 19.14% 23.94%

R ——"

Efficiency Comparison

RaPower3 uses |AUS technology. The comparison chart to the left shows
how RaPower3's solar systems stack up against other well Known solar
technologies from an efficlency stand point. RaPower3's "Annual Solar to
Electric Efficiency" of 23.94% is significantly higher than competing
technologies

Download White Papers HERE.
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Dual-Axis Tracking

Our dual-axis tracking syste ays faced directly
sun from sun up to sun set EapUsem M ore sun hours tha
stationary systems. Our unigue hydraulic tracking system has very little
parasitic load and can be monitored remotely.

\ \
Lt 7 e AN N NG

Modular Design

Whether salar, biomass, geothermal, waste-to-energy or natural gas
RaPower3's designs are all modular. This makes it easy to build in stages
and to add additional power in the future. It also makes scheduled
maintenance much easler and with a lat less down time

Dynamic Voltage Control

RaPower3 uses the |AS Dynamic Valtage Control (DVC) with its power plants
and other forthcoming technologies. The DVC allows us to take in a variable
voitage input and set a constant voltage output eliminating the need for
expensive colls and inverters. This Is a huge breakthrough in the renewable
energy industry as it has the potential to impaot solar, wind, wave power
batteries and transmissian as it is further developed for additional uses

For more information on the DVC click MERE,
For videos on the DVC click HERE.

hitp:/Mww.rapower3.com/#ltechnology/c1t1x 3/5
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Jet-Propulsion Turbine

The RaPower3 Bladeless Jet-Propulsion Turbine and Heat Exchanger is
designed to run off of any heat-source including geothermal, solar, methane
biomass, solid waste, natural gas, etc. tis 47% efficient and has only two
moving pars. It is self-balancing and aute-synching. RaPower3 uses this
Jet-Propulsion Turbine and Heat Exchanger in their solar projects

For more information on the Bladeless Jet-Propulsion Turbine click
E

HERE,

Shaft port to (‘;\,
inner shaft loss\~/

Manifold to (:2\)
shaft portloss

manifold loss

Supply port to Q‘\

) Shalt to Nozzie feed
L line turn loss

Jet-Propulsion Turbine

Because it uses small jet-engines or nozzles instead of blades llke
traditional turbines, it can use impure hard-water without any issues. In fact,
brackish water and other types of poluted water can be used In the turbine
and as the heated water flashes to steam as it escapes through jet-engine
the particulates fall down to the extraction chamber and the steam pushes
forward through to the condensation chamber effectively making the turbine
as a water distillation plant while it produces power,

ike Payments To PR Contact
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http:/Awww.rapower3.com/#technology/c1t1x 4/5

US-001745

VOLIII 322 US001745
PLEX00004.0004



3/2/2015 RaPower3 Technology

edures Distributo

aimer: All tax benefits sh verified by a competent tax preparer

hitp:/imww.rapower3.com#!technology/c1t1x 5/5

US-001746

VOL III 323 US001746
PLEX00004.0005



3/2/2015 RaPower3 Opportunity
Appﬁ?%?fé&ﬂg Document: 010110114301 Date Filed: 01/22/2019 Page: 11

Made in the U.S.A.
Elatee | Subscribe to Newisletter | Documents | Contact Us | Back Office Login |

Energy Te
"» V'/'.__:g

- DISRUPTIVE ENERGY
e IBECH N O,LOGLES

R You
Follow and share: @ ﬁ D m n g

Opportunity Overview

SITE PAGES Do you want to see America energy independent? Do you want to see the cost of power go down? All of the
Home solar thermal lenses in RaPower3 grid-scale projects are owned by independent RaPower3 business owners
who are making a difference and making moneyl Own your own RaFower3 business and join the
Technology RaPower3 Solar Revolution. Startyour business here.

Start Your Business

Opportunity O

o e ol o Sl
Revo-lutmhm*y Product b

Tax Info

FAQ

" LENSIPURCHASE DETAILS
Tours E i
News

RaPowerd's Solar Thermal Lenses are used for industrial applications only and
designed to work exclusively on IAUS soiar towers. The lenses generate
process heal temperatures of over 1,000 degrees F and are used for a variety of
Industrial and commercial applications. This includes the genemation of
electnicity. Every solar thermal lens purchased by RaPower3 members will be
used in RaPower3 projects and operated by LTB, LLC

Learning Center

Contact

e l—-‘w(rnl-y‘-i-'w-v-w'l---ln‘ﬂrvtu

: l

IR
- No-Fee D

istributor Rights

COMPENSATION CONTRACT

With the purchase of your RaPower3 lens(es), you are automatically enrolled as a
RaPowerd life-time team member with all of its privileges, including distributor
rights This allows you to sell RaPower3 lenses and sponsar others to become team
members as well. You ¢an make greal commissions on these sales. There are
never any fees or sales quotas for your distributor and sponsorship nights.

S— y p— _‘, ”I,‘, Il 1 (T g ey Trpmes

I \\:-‘-‘,7‘176‘» il i
Rental [nore [T

QUICK PAYBACK

All lenses come with an operating and maintenance (O&M) agreement with LT8, LLC
that provides rental income to lens owners, Operation and maintenace under this
agreement is at no cost and with no hassle to lens owners. Rental income, however,
is not your only way to significantly improve your bottom line. Click the Quick
Payback button below

L I e AL B r L Wﬂ"l‘ﬂ“ll"‘r'rl?'l L W'V‘I[W'F’I‘F‘?TFW
s 0 . 4 ,‘|,~.< 1 - - = =
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eral 30% Investment

Solar Thermal Lens owners may qualily for the Fedi
dit (ITC) under the category of "solar thermal process heat" (vis £re

Is with home businesses who qualify as active particpants
1ation with 1% first-year bonus

fy for certain state tax

Companies and individuz

may also be entitled for a special 5-year d
depreciation ( ). Owners may also qu
incentives. Always check with your CPA or qualified tax preparer

endence
ar wananty as outiined In the

ca's energy inde

15 very imporant to RaPos

Consequently, every solar thermal lens | y
¥ mind in your lens ownership and security

m
Q

signed agreements. This gives you peac

IN your solar business

Make Payments To: PR Contact Business Contact: Technology: Opportunity: Tax Info:

RaPower3 LLC Matthew Shepard Greg Shepard

403 4000
Desarst UT 84624 801-651-2183

eement

Permit

1 White |

Shepard. Disclaimer: All tax benefits should be verified by a competent tax preparer

© 2015 by RaPower3 LLC. All rights reseved. Allwe material created by G
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IAUS Response to Department of Justice’s Claims Against Its Technology

On November 23, 2015 the United States Department of Justice ("DOJ") filed a lengthy complaint which names IAUS as Defendant. The complaint is seeking to
enjoin IAUS from operating its business. IAUS firmly and unequivocally denies the allegations made by the DOJ. The DOJ filed its request for injunction without
having visiting our facilities or actually physically evaluating our technology. In our opinian this is unconscionable.

The Company intends to pursue every legal means possible to protect its rights, the rights of potential customers and its shareholders. IAUS views the DOJ's filed
injunction and press release as a mechanism for intimidation and coercion. Congress, not |AUS, authorized tax benefils in the law to encourage investors and other
stakeholders to further the use and production of solar energy. IAUS has consistently required every person with which it has done business to seek independent tax
and legal advice as it relates to ulilizing the tax benefits that are allowed by law. Despite the congressionally authorized incentives, and professional opinions and
advice rendered, the DOJ has brought claims against the Company without having visited our facilities or actually evaluated our technology. However, IAUS refuses
to be intimidated and intends to vigorously defend the allegations made by the DOJ.

If the DOJ would take the time view a 38 second video click here to see the video.
they would see our technology producing heal.

They could also see our technology produce electricity by watching this short video click here o see the video.

Instead, the DOJ makes statements fo the court that are not supported by any evidence and issues a press release to the public. They make their unsupported
accusations because they enjoy sovereign immunity—meaning they cannot be sued (unless the law they create allows it). So they can freely make unsupported and
hurtful accusations without fearing repercussions of a countersuit. In other words, it doesn’t matter to them if they are wrong. As such, we invite the United States to
waive its sovereign immunity so that its conduct might be made known to the public. If the assertions the DOJ makes are true the DOJ should have no concem
aboul waiving sovereign immunity in this case.

Here is a partial list of due diligence IAUS has done with regards to its own solar technologies:
IAUS Solar Lenses
* Three patents granted by United States Patent and Trademark Office

* Viability, energy temperature capabilities, and efficiency review by a third party expert having a background of 50 years of experience in the field of optics, 39 of
which were with a leading international electronics corporation where he designed Fresnel lenses and lenticular lenses. He also designed asymmetrical,
aspheric lenses and developed an electro photographic process to make color CRTs. He is responsible for 20 patents assigned to the above mentioned
international electronics corporation.

*+ Lens manufacturing partner is a global leader in the design, development and manufacture of acrylic based products. They have over 14 manufacluring sites
and 2,000 employees.

* Lenses have already been manufactured for all customers who have purchased them.
IAUS Propulsion Turbine
* Three patents granted by the United States Palent and Trademark Office.

+ Viability and efficiency review by third party experts having a background with the following experience:

o The lead engineer is an experl in combustion stability, liquid rocket engine performance and injector design, and laser diagnostics. He received his B.S.
degree in Chemical Engineering from M.L.T.,, his M.S. degree in Mechanical Engineering from the University of Miami, and his Ph.D. in Mechanical
Engineering from U.C. Berkley.

o The second engineer is an experl in system optimization, mechanical and fluid systems analysis, liquid rocket engine performance, solid and gel
propellant performance, and component design. He received his B.S. degree in Mechanical Engineering from V.M.I. and his M.S. degree in Nuclear
Engineering from M.L.T. Overall, these engineers are specialized in propulsion technology and have worked with govemment agencies such as NASA,
U.S. Missile Defense Agency, U.S. Air Force, and Office of Secretary of Defense.

o The third engineer is an expert in structural loads prediction, stress analysis and mechanical design; structural dynamics including rotating machinery and
vibration; the use of finite element methods and computer analysis programs lo solve stress and dynamic loading problems, including composite
structures; and probabilistic and statistical design, analysis and data reduction. He received his B.S., M.S., and Ph.D. degrees in Mechanical Engineering
from U.C. Davis. His Ph.D. dissertation was on practical nonlinear simulation of rotating machinery dynamics with application to turbine blade rubbing.

IAUS Concentrated Photo Voltaic (CPV) Receiver
+ One patent granted by the United States Patent and Trademark Office and several patents pending.
» Viability of the new voltage controller circuit (which makes a photovoltaic array for concentrated solar possible) was reviewed by an engineer whose
background includes a PhD in Electrical Engineering, over thirty years of teaching experience as a professor at a well-respected, major university, a Dean of

Engineering, a Department Chair, authored a number of text books on circuit design, and has been published numerous times in trade journals. In addition, he
has worked as a consultant for IBM, Intel, and Lawrence Livermore Laboratories, and is a Fellow of |IEEE.

Tax Laws with Regards to IAUS Solar Technology
hitp:/fiaus.com/news-dec-2015 Plaintiff 10”2
Exhibit
14 US002852
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* |AUS obtained two tax opinion letters to ascertain that a business structure with specific tax benefits is available and legal under the lawi. One is from the
largest law firm in the State of Utah.

+ Even with these two opinion letters IAUS contractually requires persons to seek independent legal and tax advice. IAUS does not provide legal or tax advice
and is not a law firm, nor does it hold itself out as such.

IAUS is a small company, and at times, is both underfunded and understaffed. Yet, in a climate when over 112 solar companies in the past five years have failed,
losing billions of government dollars, how is it that in light of supporting information given above, the DOJ and the IRS would attempt to intimidate one of the few who
have weathered such economic storms.

IAUS would also like to address the allegations that our technology is in a state of “disrepair” and is in a condition that “energy could not be collected and used for
any purpose that Congress intended to encourage.” On the surface, if you look at our solar field, perhaps it is only mildly impressive to the untrained eye. Aesthetics
is not among our first priorities at this time. In an attempt to be environmentally responsible and forward-thinking with regards to our carbon foot-print, the Company
decided to construct its first generation towers using recycled, oil drill pipe, which in and of itself, is remarkable. In addition, during its first stage of commercialization,
IAUS has put the customers' lenses through rigorous tests for structural integrity. After each test is complete, IAUS replaces the customer's lens for free. The lenses
have also been used to assist in the refinement of IAUS' new, gearless, dual-axis tracking system, an unprecedented mechanism that trumps the accuracy, structural
stability, durability and cost of gears.

Currently, renewable energy produced by the lenses is used for various commercial purposes. Additionally, the research and development and refinement of the
Company's new solar thermal heat applications and solar thermal/photovaltaic receivers continues. These are tangible products that were always available for the
DOJ or the IRS to view upon reasonable request. However, the DOJ or its agents involved showed no inlerest in eonducting such a review before filing its request
for an injunction.

IAUS believes the filing of the request for an injunction has unjustly harmed its reputation. IAUS is a small company. In the court of public opinion, it is near
impossible for a small company to combat the deep pockets and media influence of the US Government. However, in spite of this, IAUS believes that, in the end, the
truth will prevail.

Technology VC Applications DVE Appl Comgany

Solar Instanl Charge Balteries Electric Car Energy Caplure News
Solar Panels Wind Turbines Electric Motors/Generalors Abaut
Bladeless Turbine PV 'Solar Smart Grid

Dynamic Voltage Controller (DVC) CPV Solar Lithium Batteries

DVC Prololype Videos Qcean Wave Energy Generation

(c) 2014 International Automated Systems, Inc. All Right
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Date Filed: 01/22/2019

Page: 15

| Subscnbe to Newsletter | Documents | Coritact Us | Back Office Login |

Your BIG and Quick Payback

Starting a new business is usually hard and costly. Not with RaPower3.
With the rental fees, bonuses, and tax incentives you have made your
money back and more by tax time. Then, for the next 35 years your
lenses are profit makers with no surprises. Flus, if you decide to sponsor
anyone else into the program generous commissions make life pretty
sweet!

Payback Summary

« Rental Income: Payback of down payment is ten years with the
next 25 years adding profit

» Tax Benefits: Payback is over 1.5 times the down payment; most
coming in less than a year

+ Sponsor Commissions: Commissions are available on sales
made to those you sponsor inlo RaPower3

Payback Details

Rental Income: The payback of the down payment of $1,050 per solar lens
takes only ten years just on the rental income alope. After these first ten
vears, the purchaser makes 888 per solar lens every year for the next 25
yeers. That's $1,700 over and above the payback of the onginal down
payment

Rental income details are specifically outlined in the Equipment Purchase
Agreement along with the Operations and Maintenance Agreement. The
Operations and Maintenance company agrees to rent your lenses for $150
per lens per year for 35 years. The purchaser gets to keep all $150 per lens
for the first five years. Thereafter, the purchaser gets $68 out of the $150
and the remaining $82 goes to pay off the rest of the total purchase price
Rental payments to the purchaser begin once LTB, LLC begins recelving
revenue from the use of the lenses

The Operations and Maintenance company can easily make the rental
payments because the cost of operation is only a half cent per kilowatt
hour

Bonus Income: Bonus Referral Contracts were issued in the past relating
to the purchase of seolar lenses. Purchases before May 23, 2011 have a
maximum payout of $6,000 per lens based on .006% of the first billion
dollars in gross sales of IAS (International Automated Systems), That's a
payback of almest six times the down payment for use of the purchased
lenses for advertising purposes when the bonus is fully paid out

From May 24, 2011 to Feb. 29, 2012, the Bonus Referral Contract went to a
maximum payout of $2.000 for each salar lens purchased on .002% of the
first tillion dollars In gross sales of IAS (International Automated Systems)
That's a payback of aimost twice the down payment for use of the
purchased lenses for advertising purposes when the bonus is fully paid out

From March 1, 2012 thraugh July 31, 2014, the Bonus Referral Cantract
went to a maximum payout of $2,000 for each sofar lens purchasad on
D02% of the 2nd billion doliars in gross sales of I1AS (Intemational
Automated Systems). That's a payback of almost twice the down payment
for use of the purchased lenses for advertising purposes when the bonus is

fully paid out

Plaintiff
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Every lens you purchase comes with
rental agreement with our operation and
maintenance company, LTB, LLC
(LTB). Yeur lenses with their model and
serial numbers will be installed on &
tower In our solar fields to generate
massive amounts of solar thermal heat
The rental term is 35 years. Since LTB
installs, operates and maintains your
lenses for you, having your own solar
business couldn't be simpler or easier.

2. Tax Benefits

Tax Incentives have never been better
for renewable energy equipment
purchases. And, there has never besn
better renewable energy technology than
now with RaPower3. Put our tectinology
with the govemment's tax incentives and
you could make one and a half times
your down payment back the first year.
Please see our tax page HERE or
request a free quacte with financial
projections HERE

13
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Make Payments To!
RaPow:

Deseret, UT 84 801-

http:/Awww.rapower3.com/#!payback/cim76

Matthew Shepard

RaPower3 Payback
Document: 010110114301

Sponsors earn half the bonus monies paid to purchasers.

Date Filed:
Currently, there are no Bonus Referral Contracts avallable

Tax Benefits: Please note that this is not an investment. It is simply a
purchase of solar energy property in the form of solar lenses. Therefore
there is no K-1 form, prospectus or secunties issue

This 18 not a purchase of solar panels (photovoitaic) for a esidence, but
rathera purchase of Solar Lenses that will produce heat which could be
used for a vanety of purposes. These purposes could be to use the heat for
a bullding or & greenhouse The heat could also be used to heat water to
create steam to tum a turbine and therefore be use to produce electricity
Taxpayers may be eligible for the 30% tax credit and the rapid 5-year
depreciation available in 2015

Each solar lens cos 300 and thus a 51,050 tax credit may be available
(Use IRS tax forms 3468 and 3800). If so, the entire down payment could
be paid back in less than a year

A depreciation of 82,975 per solar lens may also be available (Use IRS tax
forms 4562 and Schedule C). If so, anin-pocket profit of another 50-65%
could be realized on top of the tax eradit. Typically, taxpayers may go baeck
one year on the tax credit and forward twenty years on the tax credit. The
depreciation and NOL (Net Operating Loss) is the same as any other
business as far s going back and going forward, The generous tax
benefits are part of the ARRA-American Recovery and Reinvestment Act
meant to stimulate the solar energy industry along with much needed
innovation

1. Tax Forms. 3468, 3800, 4562, Schedule C, You can also go to
irs. gov

Solar Energy Industries Association (SEIA) seia.org

EAQ for Tax Questions

W N

Commissions: RaPower3 aiso has a network marketing component built
into its business model, Everyone who purchases lenses is automatically
placed under their sponsor and becomes a RaPower3d Team Member. As a
RaPower3 Team Member, you may introduce our program to others and
help them purchase lenses online. Commissions of five to ten percent of
the down payment and rental fee are paid on Level One. Commissions of
ane percent are paid from levels 2-6

Some RaPowerd Team members have made many thousands of dollars
through our commission program

Business Contact:
hepard

Technology:

2284

Opportunity:

QHerfiddidns Page: 16

With the purchase of at least one solar
thermal lens, you get full membership
privileges with RaPower3 for free. This
includes the ability to sponsaor others
into RaPower3. You get generous
5%-10% commissions on all purchases
from those you sponsor into RaPower3
They are considered your 1st level
downline. [l they sponscr someone
under them, you get a 1% commission
from their purchases as a mentering
incentive. They are considered your
second level downline. You will get a
1% commission on everything
purchased by those on every level under
you up to 6 levels deep

Tax Info!

213

US-001794

US001794
PLEX00019.0002

VOL IIT 329



3/2/2015 RaPower3 Payback

COCUMENTS

© 2015 by RaPower3 LLC_All rights reserved. All website material created by Greg Shepard. Disclaimer: All tax benefits should be verified by a competent tax preparer
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| Subscribe o Newsletier | Documents | Contact Us | Back Office Login

== I The Solar Revolution has
: begun . ..

W

Follow and share:
. HMOSIB n t @ f
; Made in - ﬂ‘ike !}‘iko

3UY NOW
the U.S.A. tH

Home Disruptive Scolutions Start Your Business Tax Info More

l Lens Description I Start Your Business l Puyback Caloulate Lenses FALQ

Turn Your Tax Liabilities Into Assets
Calculate How Many Lenses You Need

We recommend that you look at the taxes you paid last year and what you expect to pay this year in determining how many solar thermal lenses you should buy to
maximize your profits. If you plan it right, you may be able to zero out your taxes while maximizing your solar business. In determining the number of lenses you
should purchase, you may wish to consult your sponsor, use our free Lens Calculator, request a free quote, or do the math on your own as described at the
bottom of this page.

Note: To find out what your 20713 taxes were, go to line 61 of your 2013 1040 Form. Guidelines for 2014 expected taxes: Are you making about the same as last
year, look at your YTD (Year to Date pay stub); or meet with your tax preparer.

LLens and Tax Benefit Calculator

Calculate your optimum number of lenses to purchase based on next year's tax refund or savings. Simply click on and change the

three numbers in the white boxes in the far left column to reflect your personal circumstance:

RaPower3 Tax Benefit Calculator

INPUTS
$10,000

Your 2014 Projected Taxes

25.0%

Your Tax Rate Bracket (Ex. 15%, 20%, 25%, 28%, 33%, 35%, 39.6%)

7 RaPower3 Solar Thermal Lenses

{30% down payment)

YOU GET: Business Energy Investment Tax Cred

YOU GET: NOL Tax Savings over 5 years*

YOU GET: In Annual Revenue for 35 years**

Plaintiff
Exhibit
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Poretie Chsei efdfed OokiimgtinAd0110114301  Date Filed: 01/22/2019  Page: 19

OVERALL STRATEGY:
Our 00075 formula has been designed to give most taxpayers 1.5 times their money back in relation to their total down
payment. For example, for 2 $10K down payment following our formula, you may get back at least $15K in tax benefits.

FORMULA OVERVIEW:
1. Current Year Purchase: Multiply what you expect to pay in taxes in 2013 by .00075
2. One-year carry back purchase: Add your 2012 & 2013 taxes & multiply by .00075

The Current Year Purchase Option:
Objective: To zero out your taxes for 2013 while maximizing your ability to bring clean, renewable energy to our country.
Caleculate Number of Systems to Purchase: Take what you think your taxable liability will be and times that by .00075. (Round up)

Example: Taxable Liability is projected to be $10,000. (10,000 X .00075 = 8 Systems)
Purchase Price: 8 systems X $3,500 = $28,000

Down Payment: 8 systems X $1,050 = $8,400

Tax Credit: $28,000 X 30% = $8,400

Depreciation (Net Operating Loss): One half of the tax credit is $4,200. Subtract that from the purchase price of $28,000 = $23,800. The 2014 Depreciation
is 60% or $14,280; the remaining 40% can be depreciated over the next four years.

Effect in Dollars In-Pocket from Depreciation: About $2,900 and the $1,900 in the following four years

What Happens: You get back or save all $10,000 in your 2013 projected taxes plus, with some extra tax benefits to carry forward. In addition, there may be
some state tax benefits on top of that. (Each state is different)

Money Details:
A. You purchased 8 systems and paid $8,400 as a down payment
B. After your tax refund of $10,000 in 2014, you will have put a nice percentage of profits in your pocket thanks to your RaPower3 purchase,
C. Your profit is created by your depreciation.
D. Don't forget the rental income of $150 X 8 X five years = $6,000
and $68 X 8 X 30 years = $16,320 (for a total of $22,320)

***Special Note: The greater one's taxable liability, the greater will be the depreciation benefit based on a percentage.

The One-Year Carry Back Purchase Option:
Objective: To zero out your taxes for 2013 & get everything back from 2012 while maximizing your ability to bring clean, renewable energy to our country.

Calculate Number of Systems to Purchase: Take what you think your taxable liability will be in 2013 plus what you paid in 2012 and times that by .00075.
(Round up)

Example: Taxable 2013 Liability is projected to be $10,000 plus there was $10,000 paid in 2012 taxes. (10,000 + 10,000 X .00075 = 15
Purchase Price: 15 systems X $3,500 = $52,500

Down Payment: 15 systems X $1,050 = $15,750

Tax Credit: $52,500 X 30% = $15.750

Depreciation (Net Operating Loss): One half of the tax credit is $7 875. Subtract that from the purchase price of $52,500 = $44,625. The 2012 Depreciation
60% or $26,775; the remaining 40% can be depreciated over the next four years

Effect in Dollars In-Pocket from Depreciation: About $5,355 in the first year.

What Happens: You get back or save all $10,000 in your 2013 projected taxes. Much of that will be the result of your Net Operating Loss. Use the tax credit
to make up any difference in your 2013 taxes and then go back and get all of your 2012 taxes. (You are allowed to go back one year with tax credits) There
may be several thousand left over in tax benefits so that amount can be carried forward. There may be some state tax benefits on top of that. (Each state is
different)

Money Details:

A. You purchased 15 systems and paid $15,750 as a down payment

B. After your tax refund in 2014, you get $20,000 back and you will have put a nice percentage of profits in your pocket thanks to your RaPower3
purchase.

htp:/Awww. rapower3.com/#lealoulate/c 181 5/1/2014 12:04:18 PM)
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on, you will receive even more tax benefits over the next four years
. Your profit of $4,250+ is created by your tax credit and depreciation.
D. You part with $15,750 for a few months. Then you get that back plus thousands more!
E. You made $4,250 ($20,000 —15,750 = $4,250) plus, whatever tax credits and depreciation that
can be carried forward. (40% of your depreciation total)
E. Don't forget the rental income of $150 X 15 X five years = $11,250
and $68 X 15 X 30 years = $30,600 (for a total of $41,850)

Inéﬁﬁ)iellate Case: 18-4150 Document; 010110114301 Date Filed: 01/22/2019 Page: 20
c

***Special Note: The greater one's taxable liability, the greater will be the depreciation benefit based on a percentage.

** Tax Law is extremely complex and each taxpayer has his/her own unique set of circumstances. Above, we have given general information we deem to be
correct, but YOU SHOULD ALWAYS RELY ON ADVICE FROM YOUR OWN TAX ATTORNEY OR CPA.

© 2014 by RaPower3 LLC. All rights reserved. All website material created by Greg Shepard. Disclaimer: All tax benefits should be verified by a competent lax preparer.
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www. delfaattorney.com

. « -neuU.G
NDERSON andersonlawcenter@Qdeltaaitorney.com

Law Cexter. P.C.

RPQO. Box 183 P 435. 864, 4357
54 South 800 East . F: 435, 864.4358 -
Delta, UT 84624 '

November 9, 2010
Re.. Potential tax advantages.
Dear Potential RaPower-3 Customer,

To help you, as a taxpayer, understand the possible tax saving benefits of
purchasing energy equipment through RaPower-3, we have assembled the following
information so that you can consult with your own tax professional about the potential
tax advantages of entering the energy market by owning RaPower-3 energy equipment.

With the purchase of Rapower-3 Energy Equipment, there are four possible ways
to reduce tax liability:

e energy credits;

e depreciation;

e §7179 costs,

¢ deductions and expenses.

Depending on your situation, all four approaches may apply to you. Below is a
discussion regarding each possible benefit for you to review with your own tax
professional and determine the applicability to your own unique financial situation.

I Energy credit -- Internal Revenue Code §§ 45 & 48

Through tax code, the Federal Government has implemented several programs
to incentivize renewable energy projects. One such program is found in IRC § 45 in
conjunction with IRC § 48. Simply stated the sections provide for a credit of 30% the
basis (essentially the purchase price) of energy equipment that is placed in service
during the taxable year. For energy equipment that has not been placed in service, such
as equipment still being manufactured, a taxpayer can elect to take a portion of the
credit if the equipment is a Qualified Progress Expenditure Property ("QPEP"). QPEP is

property being constructed by or for the taxpayer and which (a) has a normal
EXHIBIT

g
| 2o
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construction period of two years or more, and (b) it is reasonable to believe that the
property will qualify for the energy credit (from IRC § 48) once it is placed in service.. -

An owner of QPEP may claim the 30% credit on: (a) the amount paid towards the
purchase (during the tax year) to another person for the construction of QPEP, or (b) an
amount attributable to the portion of the QPEP that is completed (during the tax year);
whichever is less. '

Detailed language of this Energy Credit can be found in the United States Code,
Title 26, §§ 45 through 48. Other considerations may apply, so be sure to talk to your tax
professional about how you can personally qualify for this energy tax credit.

II. Depreciation

Depreciation is an annual income tax deduction that could allow an owner of
energy equipment to recover the purchase cost. The tax code acknowledges that hard
assets such as energy equipment wear out and lose value over time. Thus, depreciations
is an allowance that accrues over time for the wear and tear, deterioration, or
obsolescence of the property. You can depreciate most types of tangible property, such
as buildings, machinery, ve}ucles, and equipment. : 2

To be deprec1able, the property must meet all of the following requirements: it
must be property you own; it must be used in your business or income-producing
activity; it must have a determinable useful life; and it must be expected to last more
than one year after being placed in service.

A taxpayer can start claiming depreciation of an asset as soon as his or her property
is placed in service. Property is placed in service when it is ready and available for a
specific use, whether in a business activity, an income-producing activity, a tax-exempt
activity, or a personal activity. This does not mean you have to be using the property,
just that it is ready and available for its specific use.

If the equipment is ready and available for ANY income producing activity,
including leasing it out for advertising purposes, the owner may start claiming
depreciation of the asset.

TII.  Section 179 Expenses

Confidential Attorney Eyes Only Ra3 008256
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A qualifying taxpayer may treat the costs (such as maintenance, upkeep, and
repairs) of his or her energy property as an expense beginning the year the property is
placed in service. This is in addition to claiming the depreciation of the property as -
discussed above.

In 2010, the Federal Government through the Small Business Jobs Act (SBJA)
increased the cap of Section 179 expenses so that certain business can claim up to
$500,000 beginning in the 2010 and 2011 tax years. To qualify for the section 179
deduction, your property must have been acquired for use in your trade or business.
Property you acquire only for the production of income, such as investment property,
rental property (if renting property is not your trade or business), and property that
produces royalties, does not qualify. - '

IV. Deductions and Losses

So long as a taxpayer materially participates in a business activity, the taxpayer
may deduct the losses from such activity against investment income. Moreover, even if
the taxpayer does not materially participate, any losses may be deducted if the taxpayer
has passive income from other sources to offset the passive losses. ' |

For a taxpayer to materially participate in a business activity, the payer must
work on a regular, continuous and substantial basis in the activity. LK.C. § 469 (h)(1)
“lays out several tests to determine material participation and the taxpayer only has to
meet one of the possible requirements. The tests are as follows:

a. The taxpayer does substantially all the work in the activity.

b. The taxpayer works more than 100 hours in the activity during the year and
no one else works more than the taxpayer.

c. The taxpayer works 500 hours or more during the year in the activity.

~ d. Based on all of the facts and circumstances, the taxpayer participates in the
activity on a regular, continuous, and substantial basis during such year. This
test only applies if the taxpayer works at least 100 hours in the activity, no
one else works more hours than the taxpayer in the activity, and no one else
receives compensation for managing the activity.

Stated simply, if you do most of the work in the business using the RaPower-3
energy equipment, any losses associated with your business will be non-passive and
can be deducted without limitation.

Confidential Attorney Eyes Only Ra3 008257
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Generally any work you do in connection with your business will be considered -
participation. In a multi-level marketing structure, participation would include any . -
activity to increase the productivity of other individuals engaged in sales such as N
recruiting, training, motivating and counseling such individuals. Other ways to
participate in your business would include meeting and counseling with the operator of
the equipment, negotiating sale and distribution of energy, reviewing productivity and

costs, among others.
V. Conclusion

Right now, the government is enacting programs geared to foster and encourage
development of energy sources. RaPower-3's equipment could allow you to enter the
energy market and capitalize on those government incentives. This is only a brief
overview of some of the possibilities that may be available to new owners of RaPower-3

energy equipment.

Although we have tried to ensure our information is accurate and useful, we are
not acting as your attorney and the above is offered to you for informational purposes
only. We recommend that you consult your own lawyer and tax professional for
particularized assurance that the information applies to your situation.

Sincerely,

Anderson Law Center, P.C.

DISCLAIMER: Anderson Law Center, P.C. as an institution or its attorneys are not
offering you advice on any personal income tax requirements or issues. The purpose of
this communication for general information only and does not represent personal tax
advice either expresses or implied. You are encouraged to seek professional tax advice
for personal or corporate income tax questions and assistance.”
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Document: 010110114301

Tax Information

The U.S. government has made the advancement of renewable energy
technologies and the production of renewable energy a national strategy
priority. To encourage the free market congress has written into

law substantial tax incentives to promote the advancernent

of renewable energy. These incentives may apply to your own RaPower3
solar business. Please consult a qualified tax advisor.

Lligk here to see our tax attorney letter for from Anderson Law Center,
P.C

Llick here for our tax artorney memorandum from Kirton McConkie en
“Tax Issues Relating to Purchase of Solar Lenses.

The American Recovery and Reinvestment Act of
2008 allows taxpayers o take the federal business
energy investment tax credit (ITC] for eligible
technologies. Solar Thermal Process Heat
technologies qualify for 2 30% |TC as explained by
the U'S. Department of Energy (Click hem o see

Under the federal Modified Accelemted Cost-
Recovery System (MACRS), businesses may
recover investments in certain property through
depreciation deductions. A number of renewable
energy technologles, including salar thermal
technologies, are classified as five-year property
under the MACRS. Previously, the federal
Economic Stimulus Aot of 2008 included a 50%
first-year bonus depreciation provision (iZlck here 1o
oo dfficial pubtication). However, Cangress has
net yet extended the 50% benus depreciation
program for this year, but the 5-year depreciation
schedule program remains Inact.

http:/Avww.rapower3.comf#ltax-benefits/cwcj
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CPA Info

Depreciation Info

2014 TAX FORMS

FORM 1040
www.irs, gov/publirs-pdf/f1040. pdf
www.irs. gov/publirs-pdf/i1040a. pdf

FORM 1040SC
www. irs. govipublirs-pdi/f1040sc. pdf
www. irs. gov/instructionsfi 1040sc/index. html

FORM 4562
WV irs. govipublirs-pdfifa4562. pdf
vaww irs gov/instructions/i4562/index. html

FORM 3800
www, irs.gov/pubiirs-pdf/f3800. pdf
www. irs, gov/publirs-pdf/i3800 . pdf

FORM 3468
WA Irs gov/publirs-pdif3468 pdf
www. irs. gov/publirs-pdffi3468. pdf

ACCOUNTANTS

The fallowing qualified CPA’s are availble for
tax preparation and filing

If you are a CPA and would like to find out
how to be added to our list, please send
inquiry to info@rapower3 com

Rick Jameson

Phone: 435-550-6802 or 435-869-9225
Emall: ffamesonD8@gmall.com or
nck@northstataxservices. com

Saint George, Utah

Lori Gailey

Phone: 760-902-0777

Email: lori@northstataxservices.com
Palm Springs, Califarnia

John Howell
Phone: 940-765-0981
Wichita Falls, Texas rockingh@wi net

12
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itives for renewabie energy
ult a qualified CPA to see
il state incentives are available to you

Many choose to include tax benefits into their
overall solar business sirategy. Tax be
RaPower3 Solar Thermal Lens purchases may be
considerable. Visit our ™ lie Your lLen
page far help in projecting how your purcha
lenses may effect your tax retums

Make Payments To PR Contact Business Contact: Technelogy Opportunity Tax Info:
RaPower3 LLC Matthew Shepard

4035 South 4000 West

D UT 5 an
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LeRoy C No. 2 Mail - RE: B] Ra3 Account 4/16/16, 6:46 PM

RE: BJ Ra3 Account

ks
ST K I

FOR IDENTIFICATION
DATE: §~)_ (b RPTR:LP

Greg Shepard <greg@rapower3.com> Wed, Sep 11, 2013 at 12:47 PM
To: jessicawoodward@cpaauto.com
Cc: BJ ZELEZNIK <ZELEZNIKB@leroyk12.org>, glendaejohnson@hotmail.com

RESPONSES IN CAPS

Greg Shepard
RaPower3

4035 South 4000 West
Deseret, UT 84624
WWW.rapower3.com

NOTICE: This copyrighted email and any files transmitted with it are
confidential and intended solely for the use of the individual or entity to
whom they are addressed and may be subject to legal privilege. If you have
received this email in error, please notify the system manager. You should
not disseminate, distribute or copy this email. If you are not the intended
recipient, you are notified that disclosing, copying, distributing or taking

any action in reliance on the contents of this information is strictly
prohibited.

----- Original Message -----

From: Jessica Woodward [mailto:jessicawoodward@cpaauto.com]
To: greg@rapower3.com

Cc: zeleznikb@leroyk12.org

Sent: Tue, 10 Sep 2013 10:26:49 -0500

Subject:

Hi Greg
BJ Zeleznik and | had our audit phone interview.

The agent did not like that the 1099 was issued to BJ's kid's trust for
2011. THE TRUST EARNED THE MONEY

Technically, the 1099 should be issued to BJ. EXPLAIN-PLEASE

It is as if BJ received the funds and then deposited it into accounts for
his kids. THAT'S NOT IN OUR CONTROL

Is there a way that RaPower can issue a 2011 1099 to BJ instead? | THINK WE

SHOULD ELIMINATE THE RAPOWER3 TRUST ACCOUNT. BJ-YOU ARE THE ONLY ONE WE
HAVE DONE THIS FOR. THE IRS WANTS THE TAXES PAID ON THE $715 IN COMMISSION
INCOME.

Please email us a copy after it is issued.

https://mail.google.com/mail/u/0/?ui=2&ik=b096062699&view=pt&q=...qs=true&search=query&th=1410e22cbe628382&siml=1410e22cbe628382 Page 1 of 2
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LeRoy CUSD No.

Mail - RE: BJ Ra3 Account 4/16/16, 6:46 PM

| attached the original 1099 is attached. Please note that the ID number

form the trust is not right. SOMEONE MADE AN ERROR.

BJ, GO ONLINE TO THE MEMBER LOGIN SITE FOR THE TRUST. CHECK TO SEE IF YOU
ENTERED THE NUMBER CORRECTLY. IF IT'S INCORRECT, PLEASE EDIT IN THE CORRECT
NUMBER. IF IT WAS IN THERE CORRECTLY, THEN WE MADE THE ERROR. LET ME KNOW.

Please make sure any future 1099s are issued to BJ. I'D RATHER ELIMINATE

THE TRUST-IT OWNS NO LENSES. IF WE DO THAT, FUTURE 1099'S WOULD BE ISSUED
TO BJ AUTOMATICALLY. BJ, LET ME KNOW,

Thanks

Jessica Woodward
309-662-8797

I am using the free version of SPAMfighter.
SPAMfighter has removed 682 of my spam emails to date.
Get the free SPAM(fighter here: hitp:/Avww spamfighter.com/ien

Do you have a slow PC? Try a Free scan
hito:/hww, spamfighter.com/SLOW-PCfighter?cid=sigan

https://mail.google.com/maii/u/0/?ui=2&ik=b096062693&view=ptq=...qs=true&search=query&th=1410e22cbe628382&simi= 1410e22cbe628382 Page 2 of 2
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EQUIPMENT PURCHASE AGREEMENT

This Equipment Purchase Agreement (“Agreement”) is made and entered into this

day of_(D€Cewber 2004 by and between International Automated Systems, Inc.,
a Utah corporation with offices at 326 glorth Highway 6, Salem, UT 84653, hereinafter referred
to as "Seller" gd MIM el , whose address is

g43 2HOP Seuth > , hereinafter referred to as “Purchaser”.
St ) \)T‘ B9
BACKGROUND
L. Seller is the owner of certain proprietary alternative energy technology,

hereinafter “IAS Technology”, which technology relates to solar energy collection and which
technology is utilized for the design and fabrication of certain components which are identified
below and which are hereinafter collectively referred to as the “Alternative Energy System”.

2. Seller and Purchaser now desire to enter into an agreement whereby Seller will
sell Purchaser the Alternative Energy System specifically described below.

AGREEMENT
NOW, THEREFORE, the parties hereto agree as follows:

L, Seller hereby sells to Purchaser and Purchaser hereby purchases from Seller the
Alternative Energy System consisting of the system components identified on the attached
Exhibit “A”, Seller shall fumnish, deliver, install and startup the Alternative Energy System, at a
site provided by Purchaser at De) 5 Uian , hereinafter referred to as
the “Installation Site”.

2. Seller agrees to complete the following for the Alternative Energy System in
accordance with the schedule stated:

a. Seller shall furnish, deliver, install and startu§ the Alterpative Energy System at
the Installation Site, by e c, ?ﬂqi 20Q(, , hereinafter referred to as the
“Installation Date™.

b. Seller shall provide to Purchaser all required documentation relating to the
Alternative Energy System and its components as requested by Purchaser for
federal, state and local review of the Alternative Energy System for potential tax
benefits.

3. Purchaser shall pay to Seller the sum of $30,000, hereinafter referred to as the
“Purchase Amount” for the purchase of the Alternative Energy System. This includes the cost of
delivery, installation and startup, as well as the cost of warranty work performed during the
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warranty period described below. The Total Purchase Amount shall be paid in accordance with
the following schedule:

‘a. Initial Down Payment in the amount of $9,000 (nine-thousand dollars),
which shall be paid at the time that this Agreement is entered into.

b. Thirty Annual Installments in the amount of $700.00 (seven-hundred
seller dollars) hereinafter referred to as “Annual Installments,” shall be paid to
L5 -Rwsehnser, the first Installment being due on or before five years following
' the Installation Date and the last Installment being due Twenty Nine years
thereafter, the Thirty Five year period from the Installation Date to a date
one year following the due date of the last Installment, shall be referred to
hereinafier as the “Instaliment Period” and the schedule of Installment
payments shall be referred to hereafter as the “Installment Schedule,”

4, The Alternative Energy System shall be placed in operation only at and operated
only at the Installation Site, and shall be operated and managed for the Installment Period by an
independentﬂperations.and,ManaFemenLCompany, namely WY & \\( ,with
principal offices at \. e D Am , hereinafter referred to as “Operations and
Management Company”, In the event that Operations and Management Company shall cease to
operate and manage the Alternative Energy System for any reason during the Installment Period,
a Substitute Operations and Management Company approved by Seller shall be employed to
operate and manage the Alternative Energy System. The Substitute Operations and Management
Company must be expressly approved by Seller.

5. In the event that Purchaser fails to pay any of the Annual Installments or any
portion thereof, when due, interest shall accrue on the overdue amount at the rate of one and one-
half percent (1-1/2 %) per month until paid. If Purchaser fails to pay any Annual Installment or
any portion thereof when due or within a thirty (30) day grace period thereafter, Seller may
immediately, upon written notice to Purchaser, enter the Installation Site and repossess the
Alternative Energy System and any and all of the components thereof. In such event, Seller shall
be entitled to recover its attorney fees, court costs, arbitration costs, collection costs,
repossession fees and expenses incurred in repossessing the Alternative Energy System and any
components thereof. In the event that Purchaser voluntarily relinquishes the Alternative Energy
System to Seller, and thereby minimizes the expense to Seller in repossessing the Alternative
Energy System, Seller agrees not to report Purchaser to any credit agencies for Purchaser’s
default, and Purchaser shall receive a credit against the balance owed under the Installment
Schedule in an amount equal to the value of the Alternative Energy System as established by an
independent, qualified appraiser approved by Purchaser and Seller. The credit for the value of
the Alternative Energy System shall be given if Purchaser voluntarily relinquishes the
Alternative Energy System, whether the Alternative Energy System is re-sold by Seller or not.

6.  If Purchaser fails to pay any Annual Installment or any portion thereof when due or
within the thirty (30) days grace period thereafter, or if Purchaser becomes subject to any state or
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federal insolvency, bankruptcy, receivership, trusteeship or similar proceeding, or if Purchaser
shall default in any other term of this Agreement, Seller may immediately terminate this
Agreement by notice in writing to Purchaser and repossess the Alternative Energy System and all
of the components thereof as stated above. In such event, Purchaser shall remain liable for all
sums then due and unpaid, less the credit for the value of the repossessed Alternative Energy
System as described above, plus a reasonable amount for attorneys’ fees and such expenses as
may be expended in the repossession of the Alternative Energy System,

7. X Seller shall fail, for any reason, to furnish, deliver, install and startup the
Alternative Energy System at the Installation Site, by December 31, 2007, hereinafter referred to
as the “Refund Date”, Seller shall refund to Purchaser, within ninety (90) days following the
Refund Date, the Initial Down Payment amount.

8. Seller hereby warrants, for the thirty five (35) year period from the Installation
Date to the end of the Installment Period, hereinafter referred to as the “Warranty Period”, that
the Alternative Energy System shall remain in good operating condition, Seller shall initiate,
within five (5) business days following the receipt of written notice that the Alternative Energy
*m_w.&stemnmmpemnnggpmpedymls_nmmgaadnpﬂarmg&ondmon either directly or through
the use of one or more independent maintenance or repair entities, maintenance or repair of the
malfunctioning or non-operating components of the Alternative Energy System. Seller shall
complete such maintenance or repair work within a reasonable time thereafter. Seller shall be
responsible for all material, equipment and labor costs incurred to complete such maintenance
and repair work.

9. Seller hereby warrants, for the thirty five (35) year Warranty Period, the
Alternative Energy System and each of the components thereof, from defects in materials and
workmanship. Within five (5) business days following the receipt of written notice from
Purchaser, Seller shall initiate reasonable efforts to ascertain repair or replacement requirements,
to order replacement parts and equipment needed for repair, and to deploy qualified maintenance
personnel. The cost of warranty parts, replacement equipment and labor shall be borne by Seller.

10. Seller and Purchaser acknowledge that the Target Produétion Rate from the
Alternative Energy System is 250,000,000 (Two-Hundred and Fifty Million) British Thermal
Units (“BTU’s”) per year and the Warranty Production Rate is seventy-five percent (75%) of the
Target Production Rate per year. Seller hereby warrants that for the initial five year period from
the Installation Date to a date five years following the Installation Date, the energy production
for the Alternative Energy system, shall be no less than five times the Warranty Production Rate.
However, if the average cloud cover for the initial five year period exceeds by more than ten
percent (10%) the ten year average cloud cover for the Installation Site as measured at the
nearest weather station maintaining cloud cover records for the ten calendar year period
immediately preceding the year of the Installation Date, the Warranty Production rate, for the
initial five year period, shall be reduced to the ratio of the ten year average cloud cover to the
actual average cloud cover for the initial five year period, multiplied times the Warranty
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Production Rate. This reduced production rate shall be referred to hereafter as the Adjusted
Warranty Production Rate.

Inthe event that the actual energy production rate from the Alternative Energy System
during the initial five year period is less than the Warranty Production Rate, or the Adjusted
Warranty Production Rate if an adjustment is made as described above, Purchaser shall have the
option terminate this Agreement and relinquish the Alternative Energy System to Seller.
Purchaser shall thereafter have no further obligation under this Agreement to make any further
payment or to perform any other obligation to Seller arising under this Agreement, except to
cooperate with and assist Seller in obtaining possession of the Alternative Energy System. If
Purchaser elects to terminate this Agreement as provided above, Purchaser shall not be entitled
to a reimbursement of any portion of the Initial Down Payment. The foregoing option to
terminate must be exercised within sixty (60) calendar days following the expiration of the initial
five year period and must be exercised by Purchaser providing written notice to Seller.

11.  Purchaser hereby waives any and all claims against Seller for delays, including
but not limited to claims for damages due to delays in preparing plans; delays in applying for or

obtaining approvals or permits; delays in the delivery, installation, or start-up; or delays in
performing warranty work. This waiver includes any and all direct, indirect or consequential
damages,

12.  Neither of the parties shall have liability for consequential damages to the other
arising out of this agreement or the transactions, events or occurrences related thereto and each
hereby waives any and all such claims for consequential damages against the other. Seller’s
liability for any breach under this agreement shall be limited to any amounts actually paid by
Purchaser and received by Seller under this Agreement.

13.  Purchaser agrees to require Operations and Management Company to maintain
property damage insurance on the Alternative Energy System.

14.  Purchaser agrees to require Operations and Management Company to maintain
liability insurance to insure against bodily injury, property damage, product liability or other
claims related to the design, manufacture, delivery, installation, start-up, operation or
maintenance of the Alternative Energy System. '

15.  This Agreement shall not be assigned by Purchaser without the express written
consent of Seller. Seller may assign its rights and obligations under this Agreement but Seller
shall remain liable to Purchaser for the failure of its assignee to perform the obligations of Seller
under this Agreement.

16.  This Agreement shall be binding upon the successors and assigns of each of the
parties.
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17. Seller makes no representations or warranties, expressed or implied, including the
implied warranty of merchantability and fitness, except as expressly stated in this Agreement,

18.  Purchaser shall not repair, modify or adjust the Alternative Energy System or any
component thereof and Purchaser agrees to prohibit anyone other than Seller’s authorized
personnel to repair, modify or adjust the Alternative Energy System or any component thereof,

19.  Purchaser shall notify Seller immediately of accidents, disabilities, failures or like
information concerning the Alternative Energy System,

20.  Inthe event the Alternative Energy System becomes inoperable for any reason,
except as otherwise provided under the warranty during the Warranty Period, Seller shall not be
obligated to furnish a substitute Alternative Energy System or any component thereof. In any
event, Seller shall not be liable for any special or consequential damages of any nature resulting
from such inoperability.

21.  Purchaser agrees that the Alternative Energy System shall be used and operated

.~ ———only atthe Installation Site and in accordance with the “Safety and Operating Guidelines” which
shall be written and set forth by Seller. Purchaser agrees that the Alternative Energy System
shall not be relocated by Purchaser without the written consent of Seller.

22.  Any notice under this Agreement shall be deemed sufficient if it is in writing and
it is delivered to Purchaser, personally or sent by mail addressed to Purchaser at the address set
forth above.

23.  Nothing herein conveys to Purchaser any right, title or interest in or to the
Alternative Energy System or any component thereof, except as a Purchaser. Seller reserves the
right to file or record such documents and instruments as it may deem necessary from time to
time to protect its rights, liens, title and interest in the Alternative Energy System. Purchaser
agrees to cooperate with Seller and to execute such documents as may be required or requested
by Purchaser to assist Seller in protecting its rights, liens, title and i interest m the Alternative

Energy System,

24.  Inthe event of the breach of this Agreement by either party, the injured party shall
be entitled to recover its costs, attorney fees, arbitration costs and arbitration fees incurred in
enforcing the agreement and in pursuing appropriate remedies.

25.  Seller and Purchaser acknowledge that they each understand that the Alternative
Energy System may qualify for certain tax incentives and benefits under the 2005 Energy Policy
Act and other statutes, Purchaser agrees to obtain the evaluation and opinion of its own tax
attorney or accountant as to any tax matters relating to this Agreement and to the Alternative
Energy System. Seller does not guarantee any tax incentive or benefit to Purchaser. Seller
hereby transfers to Purchaser any and all energy tax credits, if any, related to the Alternative
Energy System. Seller shall not claim any such energy tax credits. Seller and Purchaser agree
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that the respective initial values of the components of the Alternative Energy System are listed
on the attached Exhibit “A”,

The following information is provided for use by Purchaser in claiming tax credits as
advised by Purchaser’s tax attorney or accountant:

a. Taxpayer 1.D. account number:
Seller: 7580
Purchaser: 692

b. IRS District Director’s office where tax return is filed:

Seller: Ogéen, Uy
Purchaser: ~ O4aen, Uial,

c. Date the property is to be transferred to Purchaser: Installation Date
(Installation Date is defined above)

d Estimated usefil life_of Alternative Energy
System and components: Fifteen (15) years
Class life (IRC 168(e)(3)(B)(vi): Four(4) to ten(10)

years

25.  Inthe event of a dispute arising out of this Agreement or the transactions, events
or occurrences related thereto, Seller shall have the sole option of electing to have such disputes
resolved by binding arbitration in accordance with the Commercial Arbitration Rules of the
American Arbitration Association with all hearings and other proceedings in that arbitration
being conducted in Salt Lake City, State of Utah. Seller shall have the right to elect arbitration at
any time up to and including the time that either party files an Answer in pending htlganon
between the parties relating to such disputes.

26.  This Agreement shall be construed in accordance with the laws of the State of
Utah.

27.  This is the entire agreement between the parties. This agreement shall not be
modified except by written amendment signed by Purchaser and Seller.

PURCHASER

Vﬁﬂm S/LQ,O%FJ

(Signature)
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rite:_ P2 yner ~ MIW) & é'mg

INTERNATIONAL AUTOMATED SYSTEMS. INC.

SELLER

By: Neldon P. Johnson

Title: Presidenit

Page 7 of 8

VOL III 348 Rowbotham_R-01198

PLEX00094.0007




Appellate Case: 18-4150

Document: 010110114301

EXHIBIT A

Date Filed: 01/22/2019 Page: 36

ALTERNATIVE ENERGY SYSTEM COMPONENT LIST

uanti Description of Component ModelNo.  SerialNo.’s Value
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EQUIPMENT PURCHASE AGREEMENT

This E ,dquxprnun Purchase Agreement (“Agreement”) is made and entered into this
AR day of Mm AV , 200 by and between International Automated Systems, Inc.,
a Utah corporation with offices at 326 North Highway 6, Salem, UT 84653, hereinafter referred
to as "Sc,llcr and (’3 ? . whose address is

[,

by wallary Lay .c~/ S L . AV T hereinafter teferred to as “Purchaser”.
EiiiTy
BACKGROUND
1. Seller is the owner of certain proprictary akernative energy technology,

hereinafier “JAS Technology”, which technology relates to solar energy collection and which
technology is utilized for the design and fabrication of certain components which are identified
below and which arc hereinafter collectively referred to as the “Alternative Energy System”.

2 Seller and Purchaser now desire to enter into an agreement whereby Seller will

P

sell Purchaser the Alternative Energy System specifically described below.
AGREEMENT

NOW, THEREFORE, the parties hereto agree as follows:

1. Seller hereby sells to Purchaser and Purchaser hereby purchases from Seller the
Alternative Energy System consisting of the system components identified on the attached
Exhibit “A”. The number of Altemative Energy Systems purchased by Purchaser from Seller
under this Agreement shallbe __ {3} & . Seller shall
furnish, deliver, install and startup the Alternative Energy System, at a site provided by Seller at

e\ \(‘ L Lﬁ\ , hereinafier referred to as the “Installation Site”,

2. Seller agrees to complete the following for the Alternative Energy System in
accordance with the schedule stated:

a. Seller shail furnish, deliver, install and starmp the Altiernative Energy Svstem at

the Installation Site, by ¥ #¢ . % L4 ¢ & « hercinafier
referred to as the “Installation Date”.
b. Seller shall provide to Purchaser all required documentation relating to the

Alternative Energy System and its components as requested by Purchaser for
federal, staie and local review of the Alternative Energy System for potential tax

benefits.

3. Purchaser shall pay to Seller the sum of $30,000 for each Alternative Energy
Systemn purchased, hereinafter referred to as the “Purchase Amount” for the purchase of the

Alternative Energy System. This includes the cost of delivery, installation and startup, as well as
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the cost of warranty work perfoermed during the warranty period described below.  The Total
Purchase Amount shall be paid in accordance with the following schedule:

a. Initial Down Payment in the amount of $9,000 (nine-thousand dollars) for
cach Alternative Energy System purchased, which shall be paid at the time
that this Agreement is entered into.

b. Thirty Annual Installments in the amount of $700.00 (seven-hundred
dollars) for each Alternative Encrgy System purchased, hercinafter
referred to as “Annual Installments,” shall be paid 1o Seller, the first
Instaliment being due on or before five years following the Installation
Date and the last Installment being due Twenty Nine years thereafter, the
Thirty Five year period from the Installation Date to a date one year
following the due date of the last Installment, shall be referred to
hereinafier as the “Instaliment Period” and the schedule of Installment
payments shall be referred to hereafter as the “Installment Schedule.”

4, The Alternative Energy System shall be placed in operation only at and operated
only at the Installation Site, and shall be operated and managed for the Instaliment Period by an
independent Operations and Mzmagemenf Company, mamely _ L. T34 Lo o with
principal offices at _L: 44 \ﬁ‘_"é‘ BV hereinafier referred to as “Operatlons and
Management Company”. In tlie event that Operations and Management Company shall cease to
operate and manage the Alternative Energy System for any reason during the Installment Period,
a Substitute Operations and Management Company approved by Seller shall be employed to
operate and manage the Alternative Energy System. The Substitute Operations and Management
Company must be expressly approved by Seller.

3. In the event that Purchaser fails to pay any of the Annual Installments or any
portion thereof, when due, interest shall accrue on the overdue amount at the rate of one and one-
hatf percent (1-1/2 %) per month until paid. I{ Purchaser fails to pay any Annua} Installment or
any portion thereof when due or within a thirty (30) day grace period thereaficr, Seller may
immediately, upon written notice to Purchaser, enter the Instaliation Site and repossess the
Alternative Energy Systern and any and all of the components thereof. In such event, Seller shall
be entitled to recover its attorney fees, court costs, arbitration costs, collection costs,
repossession fees and expenses incurred in repossessing the Alternative Energy System and any
components thereof. In the event that Purchaser voluntarily relinquishes the Alternative Energy
System to Seller, and thereby minimizes the expense to Seller in repossessing the Alternative
Energy System, Seller agrees not to report Purchaser to any credit agencies for Purchaser’s
default, and Purchaser shall receive 2 credit against the balance owed under the Installment
Schedule in an amount equal to the value of the Alternative Energy System as established by an
independent, qualified appraiser approved by Purchaser and Seller. The credit for the value of
the Alternative Energy System shall be given if Purchaser voluntarily relinquishes the
Alternative Energy System, whether the Alternative Energy System is re-sold by Seller or not.
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6.  If Purchaser fails to pay any Annual Installinent or any portion thereof when due or
within the thirty (30) days grace period thereafter, or if Purchaser becomes subject 10 any state or
federal insolvency, bankruptcy, receivership, trusteeship or similar proceeding, or if Purchaser
shall default in any other term of this Agreement, Seller may immediately terminate this
Agreement by notice in writing to Purchaser and repossess the Alternative Energy System and all
of the components thereot as stated above, In such event, Purchaser shall remain Hable for all
sums then due and unpaid, less the credit for the value of the repossessed Aliernative Energy
System as described above, plus a reasonable amount for attorneys’ fees and such expenses as
may be expended in the repossession of the Alternative Energy System.

7. If Seller shall fail, for any reason, to furnish, deliver, install and startup the
Alternative Encrgy System at the Installation Site, by December 31, 2008, hercinafter referred to
as the “Refund Date”, Seller shall refund to Purchaser, within ninety (90) days following the
Refund Date, the Initial Down Payment amount.

8. Seller hereby warrants, for the thirty five (35) year period from the Installation
Date to the end of the Installment Period, hereinafter referred to as the “Warranty Period”, that
the Alternative Energy System shall remain in good operating condition. Seller shall initiate,
within five (3) business days following the receipt of written notice that the Alternative Energy
System is not operating properly or is not in good operating condition, either directly or through
the use of one or more independent maintenance or repair entities, maintenance or repair of the
malfunctioning or non-operating components of the Alternative Energy System. Seller shall
complete such maintenance or repair work within a reasonable time thereafier. Seller shall be
responsible for all material, equipment and labor costs incurred to complete such maintenance

and tepair work.

9. Seller hereby warrants, for the thirty five (35) year Warranty Period, the
Alternative Encergy System and each of the components thereof, from defects in materials and
workmanship. Within five (5) business days following the receipt of written notice from
Purchaser, Seller shall initiate reasonable efforts to ascertain repair or replacement requirements,
to order replacement parts and equipment needed for repair, and to deploy gualified maintenance
personnel, The cost of warranty parts, replacement equipment and Iabor shall be borne by Seller.

10. Seller and Purchaser acknowledge that the Target Production Rate from the
Alternative Energy System is 250,000,000 (Two-Hundred and Fifty Million) British Thermal
Units (“BTU’s") per year and the Warranty Production Rate is ninety-five percent (95%) of the
Target Production Rate per year. Seller hereby warrants that for the initial five year period from
the Installation Date to a date five years following the Installation Date, the energy production
for the Alternative Energy system, shall be no less than five times the Warranty Production Rate.
However, il the average cloud cover for the injtial five year period exceeds by more than ten
percent (10%} the ten year average cloud cover for the Installation Site as measured at the
nearest weather station maintaining cloud cover records for the ten calendar year period
immediately preceding the year of the Installation Date, the Warranty Production rate, for the
initial five year period, shall be reduced to the ratio of the ten year average cloud cover to the
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actual average cloud cover for the initial five year period, multiplied times the Warranty
Production Rate. This reduced production rate shall be referred to hereafier as the Adjusted
Warranty Production Rate,

In the event that the actual energy production rate from the Alternative Energy System
during the initial five year period is less than the Warranty Production Rate, or the Adjusted
Warranty Production Rate if an adjustraent is made as described above, Purchaser shall have the
option to terminate this Agreement and relinquish the Alternative Energy System to Seller,
Purchaser shall thereafter have no further obligation under this Agreement to make any further
payment or to perform any other obligation to Sefler arising under this Agreement, except to
cooperate with and assist Seller in obtaining possession of the Alternative Energy System. If
Purchaser elects to terminate this Agreement as provided above, Purchaser shall not be entitled
to a reimbursement of any portion of the Initial Down Payment. The foregoing option to
terminate must be exercised within sixty {60) calendar days following the expiration of the initial
five year period and must be exercised by Purchaser providing written notice to Seller,

. 11,  Purchaser hereby waives any and all claims against Seller for delays, including
but not limited to claims for damages due to delays in preparing plans; delays in applying for or
obtaining approvals or permits; delays in the delivery, installation, or start-up; or delays in
performing warranty work. This waiver includes any and all direct, indirect or consequential

damages.

12, Neither of the parties shall have liability for consequential damages to the other
arising out of this agreement or the transactions, events or occurrences related thereto and cach
hereby waives any and all such claims for consequential damages against the other. Seller’s
liability for uny breach under this agreement shall be limited to any amounts actually paid by
Purchaser and received by Seller under this Agreement,

13.  Purchaser agrees to require Operations and Management Company to maintain
property damage insurance on the Alternative Energy System. o

14,  Purchaser agrees to require Operations and Management Company to maintain
liability insurance to insure against bodily injury, property damage, product liability or other
claims related to the design, manufacture, delivery, installation, start-up, operation or
maintenance of the Alternative Energy System.

15.  This Agreement shall not be assigned by Purchaser without the express written
consent of Setler. Seller may assign its rights and obligations under this Agreement but Seller
ghall remain liable to Purchaser for the failure of its assignee to perform the obligations of Seller

under this Agreement,

16.  This Agrecment shall be binding upon the successors and assigns of each of the
parties.
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17. Seller makes no representations or warranties, expressed or implied, including the
implied warranty of merchantability and fitness, except as expressly stated in this Agreement.

I8.  Purchaser shall not repair, modify or adjust the Alternative Energy System or any
component thereof and Purchaser agrees to prohibit anyone other than Seller’s authorized
personnel to repair, modify or adjust the Alternative Energy System or any component thercof,

19, Purchaser shall notify Seller immediately of accidents, disabilities, tailures or like
information concerning the Alternative Energy System.

20.  Inthe event the Alternative Energy System becomes inoperable for any reason,
except as otherwise provided under the warranty during the Warranty Period, Seller shall not be
obligated to furnish a substitute Alternative Encrgy System or any component thereof, In any
event, Seller shall not be liable for any special or consequential damages of any nature resulting
from such inoperability.

21, Purchaser agrees that the Alternative Energy System shall be used and operated
only at the Installation Site and in accordance with the “Safety and Operating Guidelines” which
shall be written and set forth by Seller. Purchaser agrees that the Alternative Energy System
shall not be relocated by Purchaser without the written consent of Seller.

22.  Any notice under this Agreement shall be deemed sufficient if it is in writing and
it is delivered to Purchaser, personally or sent by mail addressed to Purchaser at the address set

forth above.

23.  Nothing herein conveys to Purchaser any right, title or interest in or to the
_Alternative Energy System or any component thereof, except as a Purchaser. Seller reserves the
right to file or record such documents and instruments as it may decm necessary from time to
time to protect its rights, liens, title and interest in the Alternative Energy System. Purchaser
agrees to cooperate with Seller and to execute such documents as may be required or requested
by Purchaser to assist Seller in protecting its rights, liens, title and interest in the Alternative

Energy System.

24,  Inthe event of the breach of this Agreement by either party, the injured party shali
be entitled to recover its costs, attorney fees, arbitration costs and arbitration fees incurred in

enforcing the agreement and in pursuing appropriate remedies.

25.  Seller and Purchaser acknowledge that they each understand that the Alternative
Energy System may qualify for certain tax incentives and benefits under the 2005 Energy Policy
Act and other statutes. Purchaser agrees to obtain the evaluation and opinion of its own tax
attorney or accountant as to any tax matters relating to this Agreement and to the Altemative
Energy System. Seller does not guarantee any tax incentive or benefit to Purchaser. Scller
hereby transfers to Purchaser any and all energy tax credits, if any, related to the Alternative
Encrgy System, Scller shall not claim any such energy tax credits. Seller and Purchaser agree
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that the respective initial values of the components of the Alternative Encrgy System are listed
on the attached Exhibit “A™,

26.  Inthe cvent of a dispute arising out of this Agreement or the transactions, cvents
or occurrences related thereto, Seller shall have the sole option of electing to have such disputes
resolved by binding arbitcation in accordance with the Commercial Arbitration Rules of the
American Arbitration Association with all hearings and other proceedings in that arbitration
being conducted in Salt Lake City, State of Utah. Seller shall have the right to elect arbitration at
any time up to and including the time that either party tiles an Answer in pending litigation
between the parties relating to such disputes.

27.  This Agreement shall be construed in accordance with the laws of the State of
Utal,

28.  This is the entire agreement between the parties. This agreement shall not be
modified except by written amendment signed by Purchaser and Seller.

PURCHASER

(Siénamre) ;
Title; YV-2*

INTERNATIONAL AUTOMATED SYSTEMS, INC.

SELLER

By: Neldon P, Johnson :

(Signature)
Title: Preside
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EXHIBIT A
ALTERNATIVE ENERGY SYSTEM COMPONENT LIST
Model No.  Serial No's  Value

Quantity Description of Component

Solar Lens Concentrators to
Produce 250 Million BT Us per
Year.

Page 7 of 7
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Intarnationat Automated Systems

KBR Investments ,L¢
4579 S.Wallace Ln.
Salt Lake City, Utah 84117

December 30, 2008

Pu’ hnyse Priw g‘}OK

Dear Sir:

This letter is regarding the “Alternative Energy Systems” that you purchased from International Automated
Systems, Inc. (IAS). IAS put into service your equipment on or before December 24, 2008, This will qualify
you for the Internal Revenue Services solar energy tax credit.

(However for your personal information, Section 103 Div.B Energy Credit (code Sec.48), “For projects whose construction time is
expected to equal or exceed two years, the Credit may be claimed as is placed in service.”)

We appreciate your business and look forward to the opportunity to work with you to help solve our nation’s
energy needs. If you have any questions you may correspond with us at the above address.

Respectfully Yours,

International Automated Systems, Inc.

Neldon P. Johnson
President & CEO

exuBir_ (03

International Automated Systems, Inc. pate: %~ 8-Llb
326 North Highway 6 Denise M. Thomas, CRR/RPR
Salem, Utah 84653 :
Phone: (801) 423-8132

ERMNF. VAL AN 4 ana

Rowbotham_R-01076
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A

Robert Rowbotham
4579 South Wallace Lane
Salt Lake City, UT, 84117

Thursday, February 02, 2012

Dear Robert,

This letter is regarding the "Alternative Energy Sysiems” that you purchased from RaPower3 LLC.
RaPower3 put into service your equipment on or before December 31, 2011. This will gualify you for
the Internal Revenue Services solar energy tax credit.

(However for your personal information, Section 703 Div.B Energy Credit (code Sec.48), “For projects
whose construction time Is expected to equal or exceed two years, the Credit may be claimed as is

placed in seivice.")

We appreciate your business and look forward to the opportunity to wark with you to help solve our
nation's energy needs. If you have any questions you may correspond with us at the below address,

Respectfully Yours,

P N T AP
o AN

Greg Shepard,
Director of Operations

RaPower3 4035 S, 4000 W. Deseret, Utah 84624

EXHIBIT !
Wit !gogz bﬁtkﬂ"’\
paTE: 3-8~ | o

Denise M. Thomas, CRR/RPR

Rowbotham_R-00042
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Robert Rowbotham
4579 South Wallace Lane
Salt Lake City UT. 84444

Friday, January 28, 2011

Dear Rabert,

This letter is regarding the *Altemative Energy Systems™ that you purchased from RaPower3 LLC,
RaPower3 put into service your equipment on or before December 31, 2010. This will qualify you for
the Intemal Revenue Services solar energy tax credit,

{However for your persanal information, Section 103 Div.B Energy Credit {code Sec.48), “For projects
whose construction time Is expected to equal or exceed iwo ysars, the Credit may be claimed as is
placed in service.”)

We appreciate your business and look forward to the opportunity to work with you to help solve our
nation's energy needs. If you have any questions you may correspond with us at the below address.

Respectfully Yours,

L Z"N ey
¢ -,f'n./"/ .

Greg Shepard,
Director of Operations

RaPower3 4035 S, 4000 W. Deseret, Utah 84624

(O]
EXHIBIT \
WIT: stham

paTE: B-B-ile
Denise M. Thomas, CRR/RPR
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RaPower-3 Equipment Purchase Agreement

This Equipment Purchase Agreement (the "Agreement") is entered into this day
12/20/2012 4:57:46 PM

by and between RaPower-3 LLC (the "Operator"), with principal offices at 4035 South 4000
West, Deseret, UT 84624, hereinafter referred to as "Seller”, and

Codar Olcan o Kali-d PFO Solo— 1LC
Whosevz,z;‘dfi{c?ss 1s 957 Bryumston-Cv-Mureay- U F—123456— ‘ :
_SVM S, madoest Dr, Wwey uf SYIOF

hereinafter referred to as "Purchaser”.

BACKGROUND

1. Seller is the licensee of certain proprietary alternative energy technology, which technolegy
relates to solar energy collection and which technology is utilized for the design and fabrication
of certain components which are identified below and which are hereinafter collectively
referred to as the “Alternative Energy System(s)”. -

2. Seller and Purchaser now desire to enter inte an agreement whereby Seller will sell
Purchaser the Alternative Energy System specifically described below.

AGREEMENT

NOW, THEREFORE, the parties hereto agree as follows:

}

1. Systems Purchased. Seller hereby sells to Purchaser and Purchaser hereby purchases from
Seller the Alternative Energy System(s). The number of Alternative Energy Systems purchased
by Purchaser from Seller under this Agreement shall be

13

Seller shall furniéh, deliver, install and startup the Alternative Energy System(s), at a
site yet to be determined. When a site is selected, it shall be referred to as the
“Installation Site”.

2. Documentation for Potential Tax Benefits. Seller shall provide to Purchaser all
required documentation relating to the Alternative Energy System and its components as
requested by Purchaser for federal, state and local review of the Alternative Energy System for

Exmir_ 119

wr_Olsen
DATE: B~ =]
| Denise m, Thomas, CRR/RPR

Olsen_P&E-00642
PLEX00119
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RaPower-3 Equipment Purchase Agreement

potential tax benefits. However, Purchaser hereby expressly acknowledges that neither Seller
nor any other person or-entity affiliated with Seller has made representations to Piirchaser
regarding potential tax benefits of this Agreement to Purchaser and Purchaser has relied
entirely on hi‘her own analysis of potential tax benefits. Purchaser heréby waives any and all
claims against Seller and its employees, agents, officers, affiliates and representatives relating
to Purchaser’s failfure to receive any anticipated tax benefit.

3. Payment Terms. Purchaser shall pay to Seller the sum of $3,500 for each
Alternative Energy System purchased, hereinafter referved to as the "Purchase Amount" for
the purchase of the Alternative Energy System. This includes the cost of delivery,
installation and startup, as well as the cost of warranty work performed during the warranty
period described below. The Total Purchase Amount shall be paid in accordance . with the
following schedule:

‘Optionl:

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each
Alternative Energy System purchased, which shall be paid at the time this agreement is
entered into.

Option 2:

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each
Alternative Energy System purchased, which shall be paid with a one-time payment of $105
{equal to 10% of the down payment) at the time this Agreement is entered info. The balance
of $945 for each Alternative Energy System is to be paid on or before June 30, 2012.

Option 3:

Initial Down Payment in the amount of $1200 (One Thousand Two Hundred Dollars) for each
Alternative Energy Systems purchased, which shall be paid in monthly installments of $100
(One Hundred Dollars) per system purchased.

The Instalfation Date shall be defined as the date the Alternative Energy Equipment has been
installed and begins to produce revenue. After the Alternative Energy Equipment has been
instalied and producing revenue for a five (5) year period, annual payments will begin. The
annual payment will be as follows. Thirty Annual Installments in the amount of $82.00
(Eighty-two dollars) for each Alternative Energy System purchased, hereinafter referred to as
“Annual Installments,” shall be paid to Seller, the first Installment being due five years
following the Installation Date and the last Installment being due Twenty-Nine years thereafter,

VOLIII 361 Olsen_P&E-00643
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the Thirtgfﬂf‘ive year period from the Installation Date to a date one yeaf fol]owing the due date
of the last Installment, shall be referred to hereinafter as the “Installment Period” 'and the
schedule of Installment payments shall be referred to hereafter as the “Installment Schedule.”

4. Operations and Management Company. The Alternative Energy System shall be
placed in operation only at and operated only at the Installation Site, and shall be operated and
managed for the Installment Period by an independent Operations and Management Company
hereinafter referred to as “Operations and Management Company™. In the event that Operations
and Management Company shall cease to operate and manage the Alternative Energy System
for any reason during the Installment Period, a Substitutc Operations and Management
Company approved by Buyer shall be employed to operate and manage the Alternative Energy
System. The Substitute Operations and Management Company must be expressly approved by
Buyer.

5. Failure to Pay. In the event that Purchaser fails to pay any of the Annnal
Instaliments or any portion thereof, when due, interest shall accrue on the overdue amount at
the rate of one and one-half percent (1-1/2%) per month until paid. If Purchaser fails to pay any
Annual Installment or any portion thereof when due or within a thirty (30) day grace period
thereafter, Seller may immediately, upon written notice to Purchaser, enter the Installation Site
and repossess the Alternative Energy System and any and all of the components thereof. In such
event, Seller shall be entitled to recover its attomey fees, court costs, arbitration costs,
collection costs, repossession fees and expenses incurred in repossessing the Alternative Energy
System and any components thereof. In the event that Purchaser voluntarily relinquishes the
Alternative Energy System to Seller, and thereby minimizes the expense to Seller in
repossessing the Alternative Energy System, Seller agrees not to report Purchaser to any credit
agencies for Purchaser’s defauit, and Purchaser shall receive a credit against the balance owed
under the Installment Schedule in an amount equal to the value of the Altermnative Energy
System as established by an independent, qualified appraiser approved by Purchaser and Seller.
The credit for the value of the Alternative Energy System shall be given if Purchaser
voluntarily relinquishes the Alternative Energy System, whether the Alternative Energy System
is re~sold by Seller or not.

6. Seller’s Rights upon Default. If Purchaser fails to pay any Annual Instaliment or
any portion thereof when due or within the thirty (30) days grace period thereafter, or if
Purchaser becomes subject to any state or federal insolvency, bankruptcy, receivership,
trusteeship or similar proceeding, or if Purchaser shall default in any other term of this
Agreement, Seller may immediately terminate this Agreement by notice in writing:to Purchaser
and repossess the Alternative Energy System and all of the components thereof as stated above.
In such event, Purchaser shall remain liable for all sums then due and unpaid, less the credit for
the value of the repossessed Alternative Energy System as described above, plus a reasonable
amount for attorneys” fees and such expenses as may be expended in the repossession of the

'
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Alternative Energy System.

7. Right to Reduce Purchase Amount. If changes are made to the Internal Revenue
Code after the date of this Agreement and prior to January 31, 2012, which materially reduce
any tax benefit of this agreement anticipated by the Purchaser, Purchaser may elect to reduce -
the number of Alternative Energy Systems purchased and the Seller agrees to accept the
reduced amount, provided that the reduced amount is not less than the total amount already paid
“as a down payment or one-time payment. Any notice stating that Buyer wishes to elect a
reduction must be emailed (with confirmation of delivery) or must arrive to the Seller via hand
delivery, as set forth in this paragraph, on or before Jan 31, 2012.

8. Warranty. Seller hereby warrants, for the thirty five (35) year period from the
Installation Date to the end of the Installment Period, hereinafter referred to as the “Warranty
Period” that the Alternative Energy System shall remain in good operating condition. Seller
shall initiate, within five (3) business days following the receipt of written notice that the
Alternative Energy System is not operating properly or is not in good operating condition,
either directly or through the use of one or more independent maintenance or repair entities,
maintenance or repair of the malfunctioning or non-operating components of the Alternative
Energy System. Seller shall complete such maintenance or repair work within a reasonable time
thereafter. Seller shall be responsible for all material, equipment and labor costs incurred to
complete such maintenance and repair work. Seller shall not be responsible for or liable for
loss of revenue or other consequential damages sustained by Purchaser due to the failure of the
Alternative Energy System to remain in good operating condition. Seller’s obligations shall be
limited to the maintenance and repair obligations stated herein.

9. Seller’s Warranty Obligations.  Seller hereby warrants, for the thirty five (35)
year Warranty Period, the Alternative Energy System and each of the components thereof, from
defects in materials and workmanship. Within five (5) business days following the receipt of
written notice from Purchaser, Seller shall initiate reasonable efforts to ascertain repair or
replacement requirements, to- order replacement parts and equipment needed for repair, and to
deploy qualified maintenance personnel. The cost of warranty parts, replacement equipment and
labor shall be borne by Seller. Seller shall not be responsible for or liable for loss of revenue or
other consequential damages sustained by Purchaser due to defects in materials or
workmanship. Seller’s obligations shall be limited to the parts, equlpment replacement, and
repair obhgatxons stated herein.

10. Target Production Rate. Seller and Purchaser acknowledge that the Target
Production Rate from one Alternative Energy System is 600 peak watts, rated for clear sky
conditions at noon, local time, June 21, at a latitude of forty degrees (40 degrees) North (the
“Rating Conditions™), and the Warranty Production Rate is ninety-five percent (95%) of the
Target Production Rate. Seller hereby warrants that for the initial five year period from the
Installation Date to a date five years following the Iustallation Date, the Wairanty Energy
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POWER

Production for the Alternative Ehergy system, shall be no less than 570 peak waﬁs, at the
Rating Conditions. : .

RaPower-3 Equipment Purchase Agreement

In the event that the actnal peak energy production, at the Rating Conditions, from the
Alternative Energy System during the initial five year period is less than the Warranty Energy

. Production, Purchaser shall have the option to terminate this- Agreement and relinquish the
Alternative Energy System to Seller. Purchaser shall thereafter have no further obligation under
this Agreement to make any further payment or to perform any other obligation to Seller arising
under this Agreement, except to cooperate with and assist Seller in obtaining possession of the
Alternative Energy System. If Purchaser elects to terminate this Agreement as provided above,
Purchaser shall not be entitled to a reimbursement of any porticn of the Initial Down Payment.
The foregoing option to terminate must be exercised within sixty (60) calendar days following
the expiration of the initial five year period and must be exercised by Purchaser providing
written notice to Seller.

11. Waiver for Delays. Purchaser hereby waives any and all claims against Seller for
delays, including but not limited to claims for damages due to delays in preparing plans; delays
in applying for or obtaining approvals or permits; delays in the delivery, installation, or start~up;
or delays in performing warranty work. This waiver includes any and all direct, indirect or
consequential damages. '

12. Limitation of Liability. Neither of the parties shall have liability for
consequential damages to the other arising out of this agreement or the transactions, events or
occurrences related thereto and each hereby waives any and all such claims for consequential
damages against the other. Seller’s liability for any breach under this agreement shall be limited
to any amounts actually paid by Purchaser and received by Seller under this Agreement.

13. Property Insurance. Purchaser agrees to require Operations and Management
Company to maintain property damage insurance on the Aliernative Energy System..

14. Liability Insurance. Purchaser agrees to require Operations and Management
Company to maintain liability insurance to insure against bodily injury, property damage,
product liability or other claims related to the design, manufacture, delivery, installation,
start-up, operation or maintenance of the Alternative Energy System.

15. Assignment of Agreement.  This Agreement shall not be assigned by Purchaser
without the express written consent of Seller. Seller may assign its rights and obligations under
this Agreement but Seller shall remain liable to Purchaser for the failure of its assignee to
perform the obligations of Seller under this Agreement.

16. Binding Agreement. This Agreement shall be binding upon the successors and
assigns of each of the parties.

17. No Additional Warranties. Seller makes no representations or warranties,'
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expressed or nnphed mc]udmg the 1mphed warranty of merchantablhty and fitness, except as
expressly stated in this Agreement. :

i8. Authorlzed Personnel. Purchaser shall not repair, modify or adjust the Alternative
Energy System or any component thereof and Purchaser agrees to prohibit anyone other than
Seller’s authorized personnel to repair, modify or adjust the Alternative Energy System or any
component thereof.

19. Notification to Seller.  Purchaser shall notify Seller immmediately of aécidents,
disabilities, failures or like information concerning the Alternative Energy System.

20. Warranty Limitations. In the event the Alternative Energy Sysiem becomes

inoperable for any reason, except as otherwise provided under the warranty during the Warranty

. Period, Seller shall not be obligated to furnish a'substitute Alternative Energy System or any

component thereof. In any event, Seller shall not be liable for any special or consequential
damages of any nature resulting from such inoperability.

21. Operating Site and Guidelines. Purchaser agrees that the Alternative Fnergy
System shall be used and operated only at the Installation Site and in accordance with the
“Safety and Operating Guidelines” which shall be written and set forth by Seller. Purchaser
agrees that the Alternative Energy System shall not be relocated by Purchaser without the
written consent of Seller.

22. Written Notice. Any notice under this Agreement shall be deemed sufficient if it
is in writing and it is delivered to Purchaser, personally or sent by mail addressed to Purchaser
at the addr ess st forth above.

23. Rights, Liens, Title, and Interest. Nothing herein conveys to Purchaser any right,
title or interest in or to the Alternative Energy System or any component thereof, except as a
Purchaser. Seller reserves the right to file or record such documents and instruments as it may
deem necessary from time to time to protect its rights, liens, title and interest in the Alternative
Energy System. Purchaser agrees to cooperaie with Seller and to execute such documents as
may be required or requested by Purchaser to assist Seller in protecting its rights, liens, title and
interest in the Alternative Energy System.

24. Breach of Agreement. In the event of the breach of this Agreement by either
party, the injured party shall be entitled to recover its costs, attorney fees, arbitration costs and
arbifration fees incurred in enforcing the agreement and in pursuing appropriate remedies,

25. Potential Tax Benefits Responsibility of Purchaser. Seller and Purchaser
acknowledge that they cach understand that the Altermative Energy System may qualify for
certain tax incentives and benefits under the 2005 Energy Policy Act and other statutes.
Purchaser agrees to obtain the evaluation and opinion of its own tax attorney or accountant as to
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any tax matters relating to this Agreement and to the Altemative Energy System. Seller does

. not guarantee any tax inceniive or benefit to Purchaser. Seller hereby transfers to Purchiser any

and all energy tax credits, if any, related to the Alfernative Energy System. Seller shall not

claim any such energy tax credits. Seller and Purchaser agree to the 1espect1ve initial values of
the components of the Alternative Energy System.

26. Dispute Resolution. In the event of a dispute arising out of this Agreement or the
transactions, events or ocoutrences related thereto, Seller shall have the sole option of electing
to have such disputes resolved by binding arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association with all hearings and other
proceedings in that arbitration being conducted in Salt Lake City, State of Utah. Seller shall
have the right to clect arbitration at any time up to and including the time that either party files
an Answer in pending litigation between the parties relating to such disputes.

27. Governing Law. This Agreement shall be construed in accordance with the laws
of the State of Utah.

28. Entire Agreement. This is the entire agreeinent between the parties. This
agreement shall not be modified except by written amendment signed by Purchaser and Seller.
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29. Right of Revocation. Purchaser understands and acknowledges that s/he may
revoke this Agreement for a period of up to 14 days after s/he signs it and delivers payment
{counting the day it was sigrned and/or payment received) and that the Agreement will not
become effective or enforceable until the 14-day revocation period has expired. To revoke this
Agreement, Purchaser must give writfen notice stating that s/he wishes to revoke to the Seller's
authorized sales representative or to the Seller via email to "cancel@rapower-3.com
<mailto:cancel@rapower-3.com>". Any notice stating that Purchaser wishes to revoke this
Agreement must be emailed (with confirmation of delivery) or must arrive to the Seller via
hand delivery, as set forth in this paragraph, on or before the expiration of the 14-day
revocmon period.

(/A
PRESTON OLSEN | f~ PFO QQ/MU/C/

Signature

RaPower3 Windows Utility
IP Digital Signal

Seller

By: Neldon Jobnson - RaPower-3

Neldon Johnson - Director 12/20/2012 4:57:46 PM

Signature
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This Equipment Purchase Agreement (the "Agreement") is entered into this day
12/30/2010 8:05:24 PM i

by and between RaPower-3 LLC (the "Operator"), with principal offices at 4035 South 4000
West, Deseret, UT 84624, hereinafter referred to as "Seller”, and

whose address is 2068 Summerwood Dr Layton, UT. YJSA 84040

hereinafter referred to as "Purchaser”.

BACKGROUND

1. Seller is the licensee of certain proprietary alternative energy technology, which technology
relates to solar energy collection and which technology is utilized for the design and fabrication
of certain components which are identified below anc which are hereinafter collectively
referred to as the “Alternative Energy System(s)”.

2. Selier and Purchaser now desire to enter into an agreement whereby Seller will sell
Purchaser the Alternative Energy System specifically described below.

AGREEMENT

NOW., THEREFORE, the parties hereto agree as follows:

1. Systems Purchased. Seller hereby sells to Purchaser and Purchaser hereby purchases from
Seller the Alternative Energy System(s). The number of Alternative Energy Systems purchased
by Purchaser from Seller under this Agreement shall ve

10

Seller shall furnish, deliver, install and startup the Alternative Energy System(s), at a
site yet to be determined. When a site is selectzd, it shall be referred to as the
“Installation Site”.

2. Documentation for Potential Tax Benetits. Seller shall provide to Purchaser all
required dccumentation relating to the Alternative Energy System and its components as
requested by Purchaser for federal, state and local review of the Alternative Energy System for

e

EXHIBIT

DATE:
Denise M. Thomas, CRR/RPR
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potential tax benefits. However, Purchaser hereby expressly acknowledges that neither Seller
nor any other person or entity affiliated with Selier has made representations to Purchaser
regarding potential tax benefits of this Agreement to Purchaser and Purchaser has relied
entirely on hi/her own analysis of potential tax bensfits. Purchaser hereby waives any and all
claims against Seller and its employees, agents, officers, affiliates and representatives relating
to Purchaser’s failure to receive any anticipated tax benefit.

3. Payment Terms. Purchaser shall pay to Seller the sum of $3,560 for each
Alternative Energy System purchased, hereinafter referred to as the "Purchase Amount" for
the purchase of the Altemative Energy System. This includes the cost of delivery,
installation and startup, as well as the cost of warranty work performed during the warranty
period described below. The Total Purchase Amount shall be paid in accordance with the
following schedule:

Optionl:

Initial Down Payment in the amount of $1,050 (one thousand fifty dollars) for each
Alternative Energy System purchased, which shail be paid at the time this agreement is
entered into.

Option 2:

Initial Down Payment in the amount of $1,05C (one thousand fifty dollars) for each
Alternative Energy System purchased, which shall be paid with a cne-time payment of $103
{equal to 10% of the down payment) at the time this Agreement is entered into. The balance
of $945 for each Alternative Energy System is to be paid on or before June 30, 2012.

Option 3:

Initial Down Payment in the amount of $1200 (One Thousand Two Hundred Dollars) for each
Alternative Energy Systems purchased, which shal! be paid in monthly installments of $100
(One Hundred Dollars) per system purchased.

The Installation Date shall be defined as the date the Ajternative Energy Equipment has been
installed and begins to produce revenue. After th= Alternative Energy Equipment has been
installed and producing revenue for a five (5) year period, annual payments wiil begin. The
annual payment will be as follows. Thirty Annval Installments in the amount of $82.00
(Eighty-two dollars) for each Alternative Energy System purchased, hereinafter referred to as
“Annual Installments,” shall be paid to Seller, the first Installment being due five years
following the Installation Date and the last Installment being due Twenty-Nine years thereafter,
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the Thirt}-Five year period from the Installation Date to a date one yeax: following the due date
of the last Installment, shall be referred to hereinsfter as the “Installment Period” and the
schedule of Installment payments shall be referred to hereafier as the “Installment Schedule.”

4. Operations and Mapagement Company. The Alternative Energy System shall be
placed in operation only at and operated only at the installation Site, and shall be operated and
managed for the Installment Period by an independent Operations and Management Company
hereinafter referred to as “Operations and Management Company”. In the event that Operations
and Management Company shall cease to cperate aad manage the Alternative Energy. System
for any reason during the Installment Period, a Substitute Operations and Management
Company approved by Buyer shall be employed to operate and manage the Alternative Energy
System. The Substitute Operations and Managemen: Company must be expressly approved by
Buyer.

3. TFailure to Pay. In the event that Furchaser fails to pay any of the Annual
Installments or any portion thereof, when due, interest shall accrue on the overdue amount at
the rate of one and one-half percent (1-1/2%) per menth until paid. If Purchaser fails to pay any
Annual Installment or any portion thereof when dus or within a thirty (30) day grace period
thereafter, Seller may immediately, upon written notice to Purchaser, enter the Installation Site
and repossess the Alternative Energy System and any and all of the components thereof. In such
svent, Seller shall be entitled to recover its attorney fees, court costs, arbitration costs,
collection costs, repossession fees and expenses incuired in repossessing the Alternative Energy
System and any components thereof. In the event that Purchaser voluntarily relinquishes the
Alternative Energy System to Seller, and thereby minimizes the expense to Seller in
repossessing the Alternative Energy System, Seller agress not to report Purchaser to any credit
agencies for Purchaser’s default, and Purchaser sha'i receive a credit against the balance owed
under the Installment Schedule in an amount equal to the value of the Alternative Energy
Systern as established by an independent, qualified appraiser approved by Purchaser and Seller.
The credit for the value of the Alternative Energy System shall be given if Purchaser
voluntarily relinquishes the Alternative Energy System, whether the Alternative Energy System
is re-sold by Seller or not.

6. Seiler’s Rights upon Default.  If Purchaser fails to pay any Annual Installment or
any portion thereof when due or within the thirty (30) days grace period thereafter, or if
Purchaser becomes subject to any state or federal insolvency, bankruptcy, receivership,
trusteeship or similar proceeding, or if Purchaser shall default in any other term of this
Agreement, Seller may immediately terminaie this Agreement by notice in writing to Purchaser
and repossess the Alternative Energy System and a2l of the components thereof as stated above.
In such event, Purchaser shall remain liable for all sums then due and unpaid, less the credit for
the value of the repossessed Alternative Energy System as described above, plus a reasonable
amount for attorneys’ fees and such expenses as may be expended in the repossession cf the
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7. Right to Reduce Purchase Amount. If changes are made to the Internal Revenue
Code after the date of this Agreement and prior to January 31, 2012, which materially reduce
any tax benefit of this agreement anticipated by the Purchaser, Purchaser may elect to reduce
the number of Alternative Energy Systems purchased and the Seller agrees to accept the
reduced amount, provided that the reduced amount is not less than the total amount already paid
as a down payment or one-time payment. Any notice stating that Buyer wishes to elect a
reduction must be emailed (with confirmation of delivery) or must arrive to the Seller via hand
delivery, as set forth in this paragraph, on or before Jan 31, 2012.

8. Warranty. Seller hereby warrants, for the thirty five (35) year period from the
Insiallation Date to the end of the Installment Period, hereinafter referred to as the “Warranty
Period” that the Alternative Energy System shall remain in good operating condition. Seller
shall initiate, within five (5) business days following the receipt of written notice that the
Alternative Energy System is not operating properiy or is not in good overating condition,
either directly or through the use of one or more independent maintenance or repair entities,
maintenance or repair of the malfunctioning or non-operating components of the Alternative
Energy System. Seller shall complete such maintenance or repair work within a reasonable time
thereafter. Seller shall be responsible for all materil, equipment and labor costs incurred to
complete such maintenance and repair work. Seller shall not be responsibie for or lable for
loss of revenue or other consequential damages sustained by Purchaser due o the failure of the
Alternative Energy System to remain in good operating condition. Seller’s obligations shall be
limifed to the maintenance and repair obligations stated herein.

9. Seller’s Warranty Obligations.  Seller hereby warrants, for the thirty five (35)
vear Warranty Period, the Alternative Energy System and each of the components thereof, from
defects in materials and workmanship. Within five (5) business days following the receipt of
written notice from Purchaser, Seller shall initiate reasonable efforts to ascertain repair or
replacement requirements, to order replacement parts and equipment needed for repair, and to
deploy qualified maintenance personnel. The cost of warranty parts, replacement equipment and
labor shall be borne by Seller. Seller shall not be resnonsible for or liable for loss of revenue or
other consequential damages sustained by Purchaser due to defects in materials or
workmanship. Seller’s obligations shall be limited o the parts, equipment replacement, and
repair obligations stated herein. .

10. Target Production Rate. . Seller and Purchaser acknowlsdge that the Target
Production Rate from one Alternative Energy System is 600 peak waits, rated for clear sky
conditions at noon, local time, June 21, at a latitude of forty degrees (40 degrees) North (the
“Rating Conditions™), and the Warranty Production Rate is ninety-five percent (95%) of the
Target Production Rate. Seller hereby warrants thz for the initial five year period from the
Installation Date to a date five years following the Installation Date, the Warranty Energy
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Production for the Alternative Enervy system, sba bs no less tkan 570 peak watts, at the
Rating Conditions.

In the event that the actual peak energy product ‘on, at the Rating Conditions, from the
Alternative Energy System during the initial five year period is less than the Warranty Energy
Production, Purchaser shall have the opticn to terminate this Agreement and relinquish the
Alternative Energy System to Seller. Purchaser shall thereafter have no further obligation under
this Agreement to make any further payment or to perform any other obligation to Seller arising
under this Agreement, except to cooperate with and assist Seller in obtaining possession of the
Alternative Energy System. If Purchaser elects to terminate this Agreement as provided above,
Purchaser shall not be entitled to a reimbursement of any portion of the Initial Down Payment.
The foregoing option to terminate must be exercised within sixty (60) calendar days following
the expiration of the initial five year period and must be exercised by Purchaser providing
written notice to Seller.

1i. Waiver for Delays. Purchaser hercby waives any and all claims against Seller for
delays, including but not limited to claims for damagszs due to delays in preparing plans; delays
in applying foror obtaining approvals or permits; delays in the delivery, installation, or start-up;
or delays in performing warranty work. This waiver includes any and all direct, indirect or

consequential damages.

12.  Limitation of Liability. Neither 'of the parties shall have liability for
ccnsequential damages to the other arising out of th ¢ agreement or the fransactions, events or
occurrences related thereto and each hereby waives "ny and all such claims for consequenhd‘
damages against the other. Seller’s liability for any breach under this agreement shail be limited
to any amounts actually paid by Purchaser and receivad by Seller under this Agreement.

13. Property Insurance. Purchaser agrees to require Operations and Management
Company to maintain property damage insurance on the Alternative Energy System.

14. Liability Insurance. Purchaser agrees to require Operations and Management
Company to maintain lability insurance to insure against bodily injury, property damage,
product liability or other claims related to the design, manufacture, delivery, installation,
start-up, operation or maintenance of the Alternative Znergy System.

15. Assignment of Agreement.  This Agreement shall not be assigned by Purchaser
without the express written consent of Seller. Seller ray assign its rights anc obligations under
this Agreement but Seller shall remain liable to Purchaser for the failure of its assignee to
perform the obligations of Seller under this Agreemeni.

16. Binding Agreement. This Agreement shall be binding upen the successors and
assigns of each of the parties.

“17. No Additional Warranties. Seller “makes no representations or warranties,
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expressed or implied, including the implied warramy of merchantabil ity and fitness, except as
expressly stated in this Agreement.

18. Authorized Personnel. Purchaser shall not repair, modify or adjust the Altetnative
Energy System or any component thereof and Purchaser agrees to prohibit anyone other than

Seller’s authorized personnel to repair, modify or adjust the Alternative Energy System or any
component thereof.

19. Notification to Seller.  Purchaser shall notify Seller immediately of accidents,
disabilities, failures or like information concerning the Alternative Energy System.

20. Warranty Limitations. In the event the Alternative Bnergy System becomes
inoperable for any reason, except as otherwise provi-ied under the warranty during the Warranty
Period, Seller shall not be obligated to furnish a substitute Alternative Energy System or any
component thereof. In any event, Seller shall not ve liable for any special or consequential

- damages of any nature resulting from such inoperability.

21. Operating Site and Guidelines. Purchaser agrees that the Alternative Energy
Systern shail be used and operated only at the Installation Site and in accordance with the
“Safety and Operating Guidelines” which shall be written and set forth by Seller, Purchaser
agrezs that the Alternative Energy System shall not be relocated by Purchaser without the
written consent of Seller.

. Written Notice. Any notice under this Agreement shall be deemed sufficient if it
is in wr 1trnfy and it is delivered to Purchaser, personally or sent by mail addressed to Purchaser
at the address set forth above.

23. Rights, Liens, Title, and Interest. Nothing herein conveys to Purchaser any right,

title or interest in or to the Alternative Energy System or any component thereof, except as a

Purchaser. Seller reserves the right to file or record such documents and instruments as it may

decm necessary from time to time to protect its rights, liens, title and interest in the Alternative

Energy System. Purchaser agrees to cooperate with Seller and to execute such documents as

may be required or requested by Purchaser to assist Seller in protecting its rights, liens, title and
interest in the Alternative Energy System.

24, Breach of Agreement. In the event.of the breach of this Agreement by either
party, the injured party shall be eatitled to recover ifs costs, attorney fees, arbitration costs and
arbitration fees incurred in enforcing the agreement and in pursuing appropriate remedies.

25. Potential Tax Benefits Responsibility of Purchaser. Seller and Purchaser
acknowledge that they each understand that the A'ternative Energy Systzm may qualify for
certain tax incentives and benefits under the 2005 Energy Policy Act and other statutes.
Purchaser agrees to obtain the evaluation and opinion of its own tax attorney or accountant as to
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any tax matters relating to this Agreement and to the Alternative Energy System. Seller does
not guarantee 2ny tax incentive or benefit to Purchaser. Seller hereby transfers to Purchaser any
and zll energy tax credits, if any, related to the- Altsrnative Energy System. Seller shall not
claim any such energy tax credits. Seller and Purchaser agree to the respective initial values of

the components of the Alternative Energy System. !

RaPower-3 Equipiment Purchase Agreement

26. Dispute Resolution. In the event of a dispute arising out of this Agreement or the
transactions, events or occurrences related thereto, Seller shall have the sole option of electing
to have such disputes resolved by binding arbitration in accordance with the Commercial
Arbitration Rules of the American Arbitration Association with all hearings and other
proceedings in that arbitration being conducted in Salt Lake City, State of Utah. Seller shall
have the right to elect arbitration at any time up to and including the time that either party files
an Answer in pending litigation between the parties relating to such disputes.

27. Geverning Law. This Agreement shall be construed in accordance with the laws
of the State of Utah.

28. FEntire Agreement. This is the entire agreement between the parties. This
agrsement shall not be modified except by written amendment signed by Purchaser and Seller,
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29. Right of Revocation. Purchaser understands and acknowledges that sthe may
revoke this Agreement for a period of up to 14 days after s/he signs it and delivers payment
(counting the day it was signed and/or payment received) and that the Agreement will not
become effective or enforceable until the 14-day revoeation period has expired. To revoke this
Agreement, Purchaser must give written notice stating that s/he wishes to revoke to the Seller's
authorized sales representative or to the Seller via email to "cancel@rapower-3.com
<mailto:cancel@rapower-3.com>". Any notice stating that Purchaser wishes to revoke this
Agreement must be emailed (with confirmation:of deiivery) or must arrive to the Seller via
hand delivery, as set forth in this paragraph, on or before the expiration of the [4-day
revocation period.

RaPower-3 Equipment Purchase Agreement

SAMUEL J CTTO
Signature

374.23.84.159

IP Digital Signal

Seller

By: Neldon Johnson - RaPower-3

Neldon Johnson - Director C12/30/2010 8:05:24 PM

Signature
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Peter C Gregg
38490 Bickford St
Sandy, OR. 97055

Thursday, February 02, 2012

Dear Peter,

This letter is regarding the “Alternative Energy Systems” that you purchased from RaPower3 LLC.
RaPower3 put into service your equipment on or before December 31, 2011. This will qualify you for
the Internal Revenue Services solar energy tax credit.

(However for your personal information, Section 103 Div.B Energy Credit (code Sec.48), “For projects
whose construction time is expected to equal or exceed two years, the Credit may be claimed as is
placed in service.”)

We appreciate your business and look forward to the opportunity to work with you to help solve our
nation’s energy needs. If you have any questions you may correspond with us at the below address.

Respectfully Yours,

Greg Shepard,
Director of Operations

RaPower3 4035 S. 4000 W. Deseret, Utah 84624
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Peter C Gregg
38490 Bickford Street
Sandy, OR. 97055

Dear Peter,

This letter is regarding the “Alternative Energy Systems” that you purchased from RaPower3 LLC.

RaPower3 put into service your equipment on or before December 31, 2010, This will qualify you for the
Internal Revenue Services solar energy tax credit. '

(However for your personal information, Section 103 Div. B Energy Credit (code Sec.48), “For projects whose
construction time is expected to equal or exceed two years, the Credit may be claimed as is placed in service. ")

We appreciate your business and look forward to the opportunity to work with you to help solve our nation’s
energy needs. If you have any questions you may correspond with us at the below address.

Respectfully Yours,

Greg Shepard,
Director of Operations

RaPower3 4035 S. 4000 W. Deseret, Utah 84624

Gregg P&R-003191
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Peter C Gregg
38490 Bickford Street
Sandy, OR. 97055

Dear Peter,

This letter is regarding the “Alternative Energy Systems™ that you purchased from RaPower3 LLC.

RaPower3 put into service your equipment on or before December 31, 2012. This will qualify you for the
Internal Revenue Services solar energy tax credit. )

(However for your personal information, Section 103 Div. B Energy Credit (code Sec.48), “For projects whose
construction time is expected to equal or exceed two years, the Credit may be claimed as is placed in service.”}

We appreciate your business and look forward to the opportunity to work with you to help solve our nation’s
energy needs. If you have any questions you may correspond with us at the below address.

Respectfully Yours,

Greg Shepard,
Director of Operations

RaPower3 4035 S. 4000 W. Deseret, Utah 84624
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38490 Bickford St
Sandy OR. 97055

Saturday, May 18, 2013

Dear Peter,

This letter is regarding the “Alternative Energy Systems” that you purchased from RaPower3 LLC.
RaPower3 put into service your equipment on or before December 31, 2011. This will qualify you for
the Internal Revenue Services solar energy tax credit.

(However for your personal information, Section 103 Div.B Energy Credit (code Sec.48), “For projects
whose construction time is expected to equal or exceed two years, the Credit may be claimed as is
placed in service.”)

We appreciate your business and look forward to the opportunity to work with you to help solve our
nation’s energy needs. If you have any questions you may correspond with us at the below address.

Respectfully Yours,

Greg Shepard,
Director of Operations

RaPower3 4035 S. 4000 W. Deseret, Utah 84624 f
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Ken Birrell

From: Ken Birrell

Sent: Wednesday, Octaober 31, 2012 9:50 AM

To: jason@orangeinsure.com’

Subject: RE: Genetlized Documents

Attachments; Tax lssues Relating to Purchase of Solar Lenses Memo.pdf
jason,

Please see the attached memo, which contains a generalized analysis of the tax consequences relating to puichasing the
solar lenses. Please nate that this analysis is limited to C corporations — there would be different issues for an individual,
partnership or S corporation purchaser,

Thatiks,
Ken

Kenneth W. Birrell
KIRTOM  MSCONKIE
P: 801-321-4826

F: 801-321-4893

kbirrell@kmclaw.com

From: jason@oarangeinsure.com [mailto:jason@ocrangeinsure.com]|
Sent: Tuesday, October 30, 2012 3:52 PM

To: Ken Birrell

Subject: RE: Generlized Documents

Great. I look forward to it.

Could you also include the opinlon letter executive summary?

The end of the letter has a pretty good summary that could be edited for that purpose if you wanted.
The front of a page document that surﬁs up the basics points of the letter would be great.

Thanks,

Jason

-------- Original Message -~-~---~

Subject: Re; Generlized Documents

From: Ken Birrell <kbirrell@kmclaw.com=

Date: Tue, October 30, 2012 11:04 am

To: "jason@orangeinsure.com" <jason@orangeinsure.com>

Yes, I will have it to you first thing tomorrow morning

On Oct 30, 2012, at 11:31 AM, "jason@orangeinsure.com" <jason@orangeinsure.com> wrote:

EXHIBIT = 5
oate: 2 =/4 (/]

CitiCourt, LLC

Ken,

KM00148
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Are youl close-on the opinion letter/reasoned analysis?
“Thanks,

Jason

~~~~~~~~ Original Message --------

Subject: Generlized Documents

From: Ken Birrell <kbirrell@kmclaw.com>

Date: Tue, October 30, 2012 5:28 am

Tor "iason@orangeinsure.com'™ <jason@orangeinsure.com>

Jason;

Attached are generalized versions of the Purchase Agreement (including a
Promissory Note for the Installiment Payments — it will be the Promissory Note
rather than the Purchase Agreement that varies as the applicable federal rate
fluctuates) and the Operation and Maintenance Agreement, As before the

- Operation and Maintenance Agreement basically states that the Operatoris
reguired to provide the services detailed in the QOperationand Maintenance
Guidelines.. If we don’t actually have such Guidelines to attach, then we will need
to instead explain the services to be provided in the Operation and Maintenance
Agraement itself,

Thanks,
Ken

Kenneth W, Birrell
«imageB03.jpg>

P: 801-321-4826

F: 801-321-4893
kbirrell@kmclaw.com
www Kkmclaw,.com

CONFIDENTIALITY NOTICE: This communication is confidential and may contain atiorney-client
privitegedinformation:  {f you are not the intended recipient or believe that you hiave recalved this
communication in error, please do not print, copy, re-transmit, disseminate, or otherwise use this.
fetformation, “Also, please indicate fo the sender by reply e-mail that you have received this e-mail in
error, and delete the copy you received. Thank you.

RS CIRCULAR (230) DISCLOSURE: To ensure compliance with réquirements impased by the IRS,
we informi you that any tax advice contained in this communication; unless expressly:stated otherwise,
was not interided.or wrillen to be used, and cannot be used, for the purpose of (i} avoiding fax-related
penalties under the Internal Revenue Code or (i) promoting; marketing or recommending to-another
party any tax-related matter{s) addressed herein,
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DATE:

TO:

FROM:

SUBIJECT:

MEMORANDUM

Yetober 31,2012

SOLCO 1, LLC
Attns Neldon Johnson

Kenneth W, Binell

Tax Issues Relating to Purchase of Solar Lenses

INTRODUCTION

This  memorandum {5 in responsé to your request for our analysis of certain ‘tax
consequerices for the buyers (the “Buyers™) of solar fenses [tom SOLCQ, I, LLC (the “Selfer”™)
based on factual circumstances that are substantially similar in all material respecis to the Facts
(as such term is defined below). Please note that the analysis in this memorandum is based upon
the existing provisions of the Internal Revenue Code of 1986, as amended (the “Code™) and
regulations thereunder (including final, temporary and proposed) and upoen cuirent futernal
Revenue Service (“Service”) published rulings and existing court decisions, any of which could
be changed at any time. Any such changes may be retroactive and could significantly modify the
analysis set forth herein, Similarly, any change in the Facts or the assumptions stated below,
upon which our analysis is based, could modify our conclusions.

EXECUTIVE SUMMARY

The solar lensés that Buyers purchase frony Seller (the “Solar Lenses™) will qualify as
“cnergy property™ that is eligible for the erer gy tax gredit under Code Section 48, For purposes
of calculating’ the energy credit, the basis of each Solar Lens will be Three Thousand Five
Hundred Dollars ($3.500) and the energy percentage will be thirty percent (30%) so long as the
energy credil is claimed prior to January 1, 2017 (and will be ten percent (10%) if claimed afier
that date). Buyers will be able to claint the energy credit in the year that the Solar Lenses are
placed into service, ‘

The Selar Lenses will be ehyble for depreciation under Code Section 168(a) as S-year
property. In addition, Solar Lenses acquired by a Buyer and placed in service before January 1,
2013, will also be ehgxble for additional first-year depreciation under Code Section 168(k).

NPPOBRNEYS AT LAW | Ridas KeConki Building, 57 East South Temple. Salt Lage Sty UT BT E 831325, m«m #l ﬂm gzt 4891,;:‘
e ki i ] LB EAQE GAtE Tower B0 6350 South Tampls, Sl bake Uiy UV R4(1) aif 5 RIS LRI
Piinefirst Buiaess Pack, 18 West KOt Harthe. Sutte 704, O, UT 4057 0§ 4260100 o BB ub?m[ Fax

KMO00150

VOL IIT 382

KMO00150

PLEX00362.0003




- Appellate Case: 18-4150 - Document: 010110114301  Date Filed: 01/22/2019 - Page: 70

FACTUAL BACKGROUND

The Solar Lenses will be purchased by Buyers that are (i) corporations ot limited liability
companies organized in the United States, (ii) neither tax-exempt nor governimental entities and
(it1) taxed as subchapter C corporations for federal income tax purposes. The Solar Lenses will
be purchased pursuant to a Solar Leases Purchase Agreement that is subatantmliy similar to'the
agreement set forth in Exhibit A hereto (the “Purchase Agreement”). The Solar Lenses were
manufactured by International Automated Systems or one of iis affiliates and consist of thin-film
solar lenses that focus the sun’s energy, which engrgy s collected and transmitted to pi oduce
heated steam for power generation and other uses, The Treasury Department has made a grant
under Section 1603 of the American Recovery & Reinvestment Act of 2009 with respect to the
same model of solar fenses as the Solar Lenses and related equipment, which granttequired a
tinding by the Treaswry Departinent thatsuch solar lenses and velated equipment constituted
property described in Code Section 48(a)(3)(A)(i)y or (i)

According to the Purchase Agreement, the purchase price (“Purchase Price”) for each
Solar Leny shall be Three Thousand Five Hundred Dollars (§3,500).  Buyer shall pay thirty
percent (30%) of the Purchase Price upon execution of the Purchase Agreement and provide
Seller with a Promissory Note that is substantially similar t¢ the promissory note set foith in
Exhibit B hereto {the *Promissory Note™) for the remaining balance of the Purchase Price. The
Promissary Note provides for payment of the remaining balance of the Purchase Price in
substantially equal annual installment payments over a period of thirty (30) years. (the
“Installment Payments™) with interest at a rate equal fo the ioug~tm m applicable federal rate
determined in accordance with Code Section 1274 as such rate is in effect for the month in which
the Solar Lenses are acquired.

All of the Solar Lenses will be new at the time of their purchase by the Buyer, No person
will have put the Solar Lenses 1o any type of use prior to the Buyer's purchase of the Solar
Lenses. No person will have claimed any credits under Code Section 45 or 48 or received a
Scction 1603 grant with respect fo the Solar Lenses prior to the Buyer’s purchase of the Solar
Lenses. All'of the Solar Leénges will be installed at projects located within (e United States:

The Buyer will enter into an Opelatmn and Maintenance Agreement that is aubsianmny
similar to the agy cement attached hereto as Exhibit C (the “O&M Agrecnient™) with LTB, LLC,
a Nevada limited liability company (the “Operator’ '} 1o oyersee the operation and maintenance of
the Solar Lenses, The Operator is a for-profit commercial enterprise that is not related to éither
Buyer or Seller through common ownership. The Operator will also lease from Seller or an
affiliate of Seller the towers in which the Solar Lenses will be installed, receivers to colléct the
«energy from the Solar Lienses and certain other equipent relating thereto, The Operator shall be
responsible for performing the services described in the Q&M Agreement, including the
collection of all income generated from the operation of the Solar Lenses, including any revenue
generated from the use or sale of thermal energy or electric power generated using the Solar
Lenses (the “Gmss Revenue”), ‘As compensation for its services, the Operator shall be entitled

o retain an-amount equal fo the Gross Revenye minus an annual rental payment -as set forth in
the Q&M Agreement (the “*Rental Pavinen 7). The Rental Payment shall bg a fixed amount and
shall not be a function of the net profits gengrated by the Solar Lenses.

Tax Issues Relating to Purchase of Solor Lenses
Page2of 14 4813769989271
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The Purchase Agresment, Promissory Note and O&M Agreement are referred o herein
as the “Transaction Doctimients.™ The factual matters set forth above along with the Transaction
Documents shall be referved to collectively herein as the "Facts™

EXPLANATION OF THE LAW AND APPLICATION OF THE FACTS TO THE Law
. ‘Bale'vs, Liase

The Buyet's tax treatiment with respect to'the Solai Lenses dépends in part-upon whether
the overall transaction constitutes a sales transaction in-which the Buyer becomes and remains
the owner of the Solar Lenses for tax purposes and therefore is the paity entitled to claim the
energy tax credits and depreciation deductions relating to the Solar Lenses, Although there is no
bright-line test for detérimining whether a transaction constitutes a-sale ora lease for tak
purposes; the Service and the courts have developed various faciors that they use (o guide this
determination, For example, in Rev. Rul 55-540 the Service stated that the determination of
whether a transaction constitutes a sale or a lease “depends upon the intent of the parties as
evidenced by the provisions of the agreement, réad in light of the facts and utcumstdmu
c\mmg, at the time the agteement was executed.” The Service noted that although “no single
test, or any special combination of tests, is absolutely determinative,” it provided a list of several
conditions that, if present, “in the absence of compelling persuasive factors of contr ary
implication [evidence] an intent warranting treéatment of a transaction for tax purposes as a
purchase and sale rather than a8 a léase or réntal agresment.”

One of the conditions indicaling a sale is that "[plortions of the periodic payments are
made specifically applicable to an equity to be acquired by the lessee.” Rev. Rul. 55-540, citing
Trioman Bowen v, Commissioner, 12 T.C. 446, acquigscence, C.B. 1951-2, The Purchasé
Agreement specifies that the Promissoty Note represents payment of the Purchase Price that
remains due after receipt of the Down Payment. Conversely, no part of the Rental Payment due
under the O&M Agreen‘neni is spemﬁcaﬂy applicable to the Operator ac,qmrmg an equity interest
in the Solar Lenses since the parties do not anticipate the Operator ever acquiring such an equity
interest,

~ Another and related condition indicating a sale is that “[sJome portion of the perfodic
paytnents is specifically designated as interest ot is otherwise readily recopnizable as the
equivalent of interest.” Rev. Rul 55-540, citing Judson Mills v, Commissioner, 11 T.C, 25,
acquiescence, C.B. 1949-1, As noted above, the Purchase Agreement and PromigsoryNote
specifically designate a portion of the Tnstallment Payments as intejest, but there is o
corresponding specific designation of interest within the O&M Agrecingnt. Moreover, no
portion of the Rental Payments appear to be readily recognizable as the equivalent of interest.

A third condition indicating a sale is that “[t]he lessee will acquire title ipon the payrment

of a stated amount of ‘rentals’ which under the contract he is required to-make.” Rev. Rul. 55-

540, citing Her vey v. Rhode Island Locomative Works, 93 U, S. 664 (1876): Taft v.
Commissioner, 27 B.T.A. 808; Truman Bowen v. Commissioner, 12 T.C. 446, acquiescence,
C.B. 19512, Urider the termis of the Puichase Agreemeiit and the O&M Agreement, the Buyer
will receive title to the Solar Lenses from Seller and riot pass that title to the Operator under any
conditions. Therefore, the Buyer will hold title to the Solar Lenses throughait the term of both
apfeements,

Tax Issues Relating fo Puréhase of $olet Lerisés
Page 3 of 14 4813:7699.8927.
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I geieral, covits look to whether the benefits and burdens of ownership have passed 1o
the purported buyer/lessor when determining how (o classify sale-leaseback transactions for tax
purposes. One iniportant factor has been whether the buyer-lessor truly had an economic
investment that would be meaningful if'it abandoned the property. For example, in Frank Lyon
Co v Unifed States, 435 U.S. 561 (1978), a key factor in the Supreme Court’s decision to uphold
d sale-lgaseback transaction was the substantial economie investment made by the buycl/le%m

The buyer/lessor purchased a building for $7.64 million with a $500,000 down payment
{(iopresenting 6,5% of the puichase price) and took out d mortgage for the remaining puichase
price; The buyer/lessor then Jeased the building batk to the seller/lesses with the annual rent
exactly equal to the buyer/lessor’s annual mortgage payments, The sellerflessee had options to
purchase lhe building at various times at a price equal to the sum of the unpaid mortgage ;} us the
buyer/lessor's $500,000 plus 6% interest, The Supreme Court’s decision to uphold the sale~
leaseback fransaction was based in lar ge measwre the significance of the buyerlessor’s eboriomie
investment, with the court finding that the buyer/lessor’s financial position was substantially
affected dueto the $500,000 investment and long-term debtand the buyer/lessor was exposed to
real and substantial risk. Conversely, sale-leaseback transactions that have not been upheld by
the coutts typically. involve niinor down payments, nonrecotrse financing and inflated sales
prices. Seee.g., Franklin Estate v. Commissioner, 64 T.C. 752 (1975), aff 'd, 544 F.2d 1045 (Oth
Cir. 1976). Here, the Buyer will make a substantial economic investment in the Solar Lenses.
Forexample, the Buyer's down payment ds thirty percent (30%) of the Purchise Price, nearly
five times as Targe a5 the dowa payviment in Frank Lyon, gnd the financing onthe remainder of
the Puichase Price is Tully recourse,

Another important factor for the courts 15 the existarice ofvepurchase options at favorable
prices, which indicate that the sélor/lessee has not truly rélinguished its interest in the property.
See v, Sowerhy v; Copvmissioner, 47 T.C:M, 897 (1984). Here, neither the Seller nor the
Operator will have an option to purchase the Solar Lenses at any price, let alane a favorable
price.

Another important factor for the courts has been the relative cash flows, such as
situations where the rental income stream is failored to atch the debt payments without any
significant positive cash flow for the buyer/lessor, See e.g., Larsen v. Commissioner, 89 T.C,
1229 (1987). Here, it is anticipated that the annual revenue stream (from the Rental Payments)
will be substantially greater than the annual debt payments (the Instalinvent Payments), which
means that the Buyer should have substantial positive cash flows.

Finally, the Purchase Agreement provides that all parties shall, for tax purposes, report
the transactions provided fot in the Purchase Agreement and O&M Agreemient as a sale of the
Solar Lenses to the Buyer followed by a thirty (30) year operating lease of the Solar Lenses to
the Operator, Thus, the parties clearly intend for the transactions to constitute a sale of the lenses
to Buyer with the Buyer bearing the economic benefits and burdens of ownership of the Solar
Lenses. Given the substantial economic investment bemﬂ made by the Buyer;, the specific
designation of principal and interest payments by the Buyer to Selller and no such designation of
with respect to payments by the Operator to the Buyer, the fact that the Buyer will have title to
the Solar Lenses, the fact that neither the Sellernor the Operator will have an Optton {o acquire
the Solar Lenses from the Buyer and the fact that the Buyer will recognize substantial positive
cash flow from the Solar Lenses, we believe that the transactions should be treated as a sale of
the Solar Lenses to Buyer for tax purposes. Accordingly, the Buyer should be the person entitled
to claim the energy eredit and depreciation deductions relating to the Solar Lenses,

Tak lesties Relating to Purchise oF Solur Lenses
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i Energy Tax Credif

Code Section 38 provides as a credit against zz'mmyel’s‘f ederal income taxes an amount
equal to-various eredits, including “the investment credit determined under section 46, Code
Sectioft 46 defines the investment credit as the sum of various credits, including “the energy
credit,”” Code Section 48(a) provides that, subject to certain exceptions not applicable to the
Solar Lenses, that “the energy credit for any taxable year is the enmgv percentage of the basis of
éach ehergy pioperty p hccd it service during such taxable year,!

Al Energy Property

Code Sections 48(a)(3) and S0(b) contain six (6) requirements that properly must salisly
in order to qualify as “energy property. ™ As summarized below, the Solar Lenses safisfy each of
these yéquirements.

i. Solay Energy Property

First, - the. properiy must consist of property described in Code Section 48(a)(3)A);
Among the types of praperty described therein is “equipment which uses solar energy to generate
electricity, to heat or cool (or provide hot water for use in) a structure; or to 'pmvi‘dc solar process
heat; excepting property used to generate enérgy for the purposes of heating a swimming paol”
Caode Section 48(a)(3)(A)(i). Such solar energy property includes equipment and materials, as
well as paris related to the function of that equiprient, that use solar energy directly to perform
these functions; generally through the use of equipment siich s cotlectors (to absorb sunlight and
create hot liquids or air), storage tanks (to store hot lquids), rockbeds (to store hot air),
theremostats (fo activate puthps or fans that eireulate the hot liquids or air) and heat exchangers
(to utilize hot liquids or air to create hot air of water). Sée Treas. Reg. Section 1.48-9(d)(1},
Solar energy property includes equipment thal uses .solar ‘energy 10 generale electnicity, and
includes storage devices, power conditioning equipment, transfer equipment, and parts related to
the functions of those items, which are patt of the process involving the transformation of
sunlight info electricity through the use of such devices as solar cells or other coliectors so long
as such equipment is used up to (but not mcludmg,} the state that transmits or uses electricity.
See Treas. Reg. Section 1.48-9(d)(3). ‘Equipment that Uses solar energy beyond the distribution
stage ‘is eligible. onty if specially adapted to use solar energy. See Treze. Reg. Section 1:48-
9(d)(5).

It is not necessary for solar energy property to comprise a completely Functional solar
systent in-order to qualify for the energy credit. I Cooper v. Contmissioner, 88 T.C, 84 (1987),
the Tax Couwrt held that property within the meaning of Code Section 48(a)(3)(A)(i) is any
equipment that uses solar energy to generate electricity, to heat, cool, or provide hot water for
use in a structure, of ta provide solar process heat, and includes parts solely related to the
funciioning of such equipnent; the court found that an incomiplete system made tp of qualifving
parts, such as collsctors, slorage tanks, thermostats, heat exchangers, etc. can qualify for the
credit,

The Solar Lenses will be capable of using solar energy to generate c‘!ecmcn’.y and/or salar
process heat once they have been properly installed in a tower and otherwise incorporated into a
larger solar energy system. As explained by the Tax Court in Co voper v, Comutissioner, 88 T.C,
84°¢1987), the fact that the Solar Lenses miust be ‘installed and ircorpordted into a larger solar
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ehergy -system does not prevcnt them from qualifying as energy property. Finally, it is our

understanding that the Solar Lenses will not be used for the purposes of heating a swimining
pool except to the extent that electricity gjencmted by the Solar L.enses is sold toan end-user who
uses such clectricity to heat a swimming pool. Therefore, the Solar Lénses are described in Code
Section 48(a)(3)(AXND and thereby satisfy this first requirement to being classified as energy
property.

2 Aequisition and Original Use

Second, -the - Property must -either be (1) constructed, reconstructed or ereeted. by the
taxpayer or (il) acquired by the taxpayer if the original use of such praperty commences with the
taxpayer. Code Section 48(a)(3)(B). Treus, Reg. Section 1.48-2(b)(6) provides that property is
deemd to be acquired ‘when weduced to physical possession. or control:  Treas. Reg. Seetion

1.48-2(b)(7) provides that-original use means the first use fo which the property is put, whether
ot not such iise carvesponds to the use of such praperty by the taxpayer.

The Buyer will not construct, reconstruct or erect any of the Solar Lenses itself,
Hawever, ‘the Buyer will acquire control of the Solar Lenses pwrsuant to the terms of the
Purchase Agrecment. Therefore, the Buyer will have acquired all of the Solar Lenses within the
meaning of Code Section 48(a)(3)(B) and Treas. Reg. 1.49-2(b)(6). ‘As noted in the Facts, none
‘of the Solar Lenses will have been put to any use by any other person prior o their acquisition by
the Buyer, Therefore, the original use of the Solar Lenses will commence with the Buyer within
the meaning of Code Section 48(a)(3)(B) and Treas. Reg. 1.49-2(b)(6). Accordingly, the Solar
Lenses satisfy this second requirement {o being cfassmc:d as energy proparty.

3, Qualify-for Depreciation

Third, the property must qualify for depmciation {or-amortization in licu of depreciation).
Code Scation 48(a)(3)(C). Treas. Reg. Section 1:48-1(b)(1) provides that property qualifies for
deprecation within the meaning of Code Section 48(a)(3) “if the property is of a character S"L\b_)ﬁbt
to the allowance for depreciation under section 167 and the basis (or cost) of the property is
t‘ffZCQV?I‘Gd through a method of depreciation, including, for example, .. . methods of depreciation
which measuce the life of the property in terms of years.”

As summarized in greater detail' in Section [I.A below, the Solar Lenses are of a
character subject to allowance for depreciation under Code Section 167 and the Buyer’s basis in
the Solar Lenses will be tecovered throtgh a method of depreciation, Therefore, the Solar
Lienses satisty this-third yequirement to being classified as energy property.

4, Satisfy Performance Standards
“Fourth, the property must satisfy the performance standards, if any, which the Service has
preseribed by regulation and -are ineffect at the time of the acquisition of'the property. Code
Section 48(a)(3)(D). However, taxpayers need not wait for issuance of performance standards
before proceeding with the acquisition of the property or the claiming of the energy credit, - See
Information Release 2134, 1979-28 LR.B. 36.
To date the Service has not published any performatce standards that would apply to the

Solar Lenses. Because a Buyer need to wait until performance standards are issued, until such
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time as the Service publishes performance standards, the Solar Lenses will satisfy this fourth
requirement to being classified ay energy property,

8. No-Claiming of Code Section 45 Credit

Fifth, taxpayer cannot have claimed a renewable electricity production credit under Code
Sectioti- 45 for the taxable year or any prior taxable year with respéct-to the property. Code
Section 48(a8)(3). Code Section 45 provides a credit fo eertain facilifies that use renewable
resources, such as solar energy, to produce electricity. However, Code Section 45(d)(4) provides
that such a facility “shall not include any property described in section 48(a)(3) the basis of
which is taken iito account by the taxpayer [or purposes ol defermining the enet ¢y credit under
section 48, In essence, the taxpayer has to choose between claiming a tax credit under Code
Section 48 (which is based upon the basis of the property) or Cade Section 45 (which is based
upon the-amount of electricity sold).

No person has elaimed a credit under Code Section 45 with respect to the Solar Lenses.
So long as the Buyer does not atlempt to claim such a credit in the future, the Solar Lenses will
satisfy this fifth requirement to being ¢lagsified as energy property.

6. No Disqualifying Use

Property does not qualily as energy property if it is used (i) predominantly outside of the -
Uttited  States, (i) predominantly (o furnish lodging or in connection ‘with the furnishing of
lodging, (iii) by certain tax-exernpt organizations, (iv) a goveritental éntity or (v) a Toreign
person orentity. Code Section 50(b),

The Solar Lenses will all be installed in prajects located within the United States;
therefore the Solar Lenses will not be predominantly outside of the United States:  Given the
nature of the Solar Lenses, they are not capable of furnishing lodging within the meaning of
Code 'Section 50(b), therefore their use will nat be predominantly to furnish lodging or in
conniection with the furnishing of lodging. Neither the Buyer nor the Opetator is a tax-exempt
organization, governmental entity or foreign person. Moreover, under the terms of the O&M
Agreeinent the Operator is not permitied to sublet any of the Solar Lenses or assign any of its
tights ot obligations under such agreement without the prior writien consent of the Buyer, so the
Operator cannot Gause the Solar Lenises to be used by a tax-exémpt organizatioh, governmental
entity or foreign person or entity without the Buyer s consent, Therefore, so long as the Solar
Lenses are subject to the O&M Agreement, they will not be used by a tax-exempt organization,
governmental entity or foreign person or entity without the Buyer's prior consent, Accordingly,
the Solar Lenses satisfy this stxth and final requirement to being classified as etier gy-property.

B. Eﬂergv Perccntage

Code Section 48(3)(7)(A){1)(H) provides that the energy percentage is thirty percent
(30%) for various types of properties, including encrgy propeities described in Code Section
48(a)(3 )(A)(z) for periods ending before January 1, 2017 and ten percent (10%) for periods
beginning on January 1, 2017, As summarized in Semon ILA.1 above, the Solar Lenses are

deseribed in Code SLLUOH 48(a)(3)(A)i). Therefore, so long as the energy credit is clalmed‘
before January 1, 2017, the energy percentage for the Solar Lenses will be thirty percent (30%

Tax Issues Relating to Purchase of Sofar Lénses
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If the energy credit is claimed on or afier January 1, 2017, then the enerpy percentage will be ten
percent (10%:).

., Basis
1. I General

The basis of the Solar Lenses for purposes of the energy ciedit will initially be
determined in accordance with Code Section 1012(a), which provides that basis of the Solar
Lenses is their cost,  Because the Purchase Price for each Solar Lens will be Three Thousand
Five Hundred Dollars ($3,500), such amount will be the cost basis of each Solar Lens for
purposes of Code Section 1012(a).

2. At-Risk Limitation

For purpases of caleulating the amount of the encrgy tax eredit under Code Section 48(a),
the cost basis amount determined in accordance with Code Section 1012 must be reduced to the
extent required by the at-risk rules of Code Section 49, Code Section 49(a)(1)(A) provides that
in mm‘puting_) the investment credit amount, the basis of property placed inservice by a mx{h\er
described in Code Section 465(a)( 1) and used in an activity with respect to which any loss is
subject to limitation under Code Section 465 must be reduced by the aniount of nonqualified
nonfecourse financing relating to such property as of the close of the tax year in which the
property is placed in service.

Taxpayers described in Code Section 465(a)(1) include individuals and subchapter C
corporations with respect to which the stock awnership requirement of Code Section 542(a){2)
are met. The stock ownership r;qmremum of Code Section 542(a)(2) is met if more than fifty
percent (50%) of the corpotation’s stock is owned, directly or indirectly, by not more than five
(5) individuals. Code Section 544 includes various attribution rules for determining stock
owneiship for purposes of Code Section 542(a)(2) which, among other things, deem an
individual to hold all of the stock held by various members of the individual’s family (ineluding
brothers, sisters, spouse, ancestors and lneal descendants) and various corporations,
partnerships, estates and trusts. In terms of the type of activity requirement; if a cor poration
satisfies the ownership requirements of Code Section 542(a)(2), then essertially all of its
activities aré activities with respect to which losses aré subjeet to Hmitation under Code Section
465, Thus, whether a Buyer will be described it Code Section 465(a)(1) will depend porn the
Buyer's ownership structure, 1f a Buyer's stock is widely held, then it will not be subject to the
at-risk limitations of Code Section 49; if a Buyer's stock is-closely held (as defined in Code
Section 542(a)(2)), then the Buyer will be subject to Code Section 49.

However, even if a Buyer is described in Code Section 542(a)(2) and therefore subject to
Code Section 49 the amount of its basis in the Solar Lenses will not be reduced. Code Section
49(a)( 1)(F) provides that the at-risk rules of Code Section 49 do not apply to qualified energy

pr ope; ty as such term was defined for purposes of Code Section 46(c)(8) as such was in effect
piior to the enactment of the Revenue Reconciliation Act of 1990 (“"RRA-1990") on Navember

Tax Issues Relating to Purchase of Solar Lenses
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. 1990, Qualified energy property is any property that satisfies each of the four (4Y conditions
mmmamcx in the following sections.

a. At-Risk Limitations Would Otherwise Apply

First, the property must be energy property to which the at-risk limitation on the
investoent gredit would otherwise apply, Pre-1990 RRA Code Section 46(c)(R)F), As
described above, the at-risk liimitation rules generally apply to praperty that is placed in service
by a taxpayer that is described in Code Section 465(a)(1) and is used in connection witl an
activity with respect to which losses are subject to limitation under Code Section 465, Whether
the Solar Lenses are qualified energy property is only an'issue if they would otherwise be subject
to the-at-risk limitation, so the Solar Lenses will satisfy this first requirement for being qualified
energy propeity.

b, Energy Percentage Greater than Zevo

Second, the-energy percentage for the properly must be more than zero at the time it is
placed in service. Pre-1990 RRA Code Section 46{c)t’§>){r)(n} As noted in Section LR above,
the energy percentage for the Solar Lenses will be either thirty percent (30%) ok ten percent
(10%). Therefore, the Solar Lenses satisty this second requirement for being qualified enerpy

property.
€ No More Than 75% Qualified Nonrecourse Financing

Third; as of the close of the tag year in'which the property is placed in service, no more
thait séventy-five percent (75%) of the basis of the property may be aftributable to nonqualified
nonrecourse financing. Pre-1990 RRA Code Section 46(c)(8)(E)(ii). To be nonqualified
‘nonirecourse financing, the financing must, among other things, be nonrecourse financing, Code
Section 49(a)(1)(D)(). Financing is “nonrecowrse financing” if (i) the bmmwer/taxpa\'u s
pratected against loss throtigh guarantees, stop-loss agreements or other similar arrangements or
(ii) any amount borrowed from a person who has an interest (other than as a creditor) in the
activity in whicly the property is used or from a person related t'such a person. Code Section
49(a)(1 ‘)(D)(m) A person has an interest other than as a creditor only if'the person has either a

capital interest in the activity or an interestin the net profits of the activity - Treas, Reg, Section
1:465-8(B) 1), For this purpose, a capital interest means au interest in the assets of' the activity
that is distributable to the owner of the capital interest upon liquidation of the activity. Treas.
‘Reg: Section 1.465-8(b)(2).

The Buyer is not protected a‘gaihst foss through guarantees, stop-loss agreements ar
other similar arrangements - the Buyer is the only person that is itab e with respect to the
Installment Payments. Thus, the Buyeris not profected agfzmst loss through guarantees, stap-
loss agreements or other similar arrangements within the meaning of such terms for purposes of
Treas. ch Section 1.465-8(b)(2).

* Neite: The rules sét forth [n°pre<i 990-RIEA Code Section 46()(8)(F) included & Tiith condition that preclided
excliusion from' applying to all energy property,. Pre<1990 RRA Code Section 46(0{8)(1 Hibyl). imwc\/er the repeal

G pre-1990 RRA € ade Secton 466e)( 8)(F) was agcompanied by & narowing of eligible gnergy property, with the
result that property that qualifies for' the enerpy credit necessarily satisfices the fRk condition i all eveénts. Pre-1990
RRA Code Secfion 46(cH 8 X Fiiti} ~

T ax lssiied Relating to Purchase of Solar Lenses .
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' Likewise, Seller, the person providing the financing for the Solar Lenses, will nothave an
fnterest other than as a creditor in the activity in which the Solar Lenses will be used. Seller will
not have a capital interest in such activity since it will not be entitled (o receive any portion of
the Solar Lenses in the event the Buyer decides to liquidate the activity, For example, if the
Buyer decides to sell the Solar Lenses and liquidate, the Seller would not be entitled to a portion
ot the sale or liquidation praceads except that Seller would be entitled to payment of the
remaining balance of the Purchase Price, which right is consistent with the interests of a creditor.
Stmilarly, Seller will not have an interest in the uet profits of the activity since the amounts that
it receives, both from Buyer in the form of Installment Payments and from Operator in the form
of rental payments forthe solar lowers; receivers and othorequipment, is nota funetion ofthe
et profifs, as-opposed to the gross receipts; trom the activity. Therefore, the Installment
Payments do not constitute gither nonrecourse financing or nonqualified nonrecourse financing
and the Solar Lenses satisfy this third requirement for being qualified energy property;

d. Level Payment Loan

Fourth, any nonqualified nonrecourse financing in connection with the property musi
cansist of a Joan in which eacli installment is substantially equal, a-portion of each instaliment
must be attributable to the tepayment of prineipal, and that portion must be increased
cominensurately wilh decreases in:the portion of the payment attributable to interest. Pre-1990
RRA Code Section 46(c)(8)(F)(1)(I). Because the Installment Payments do not constitute
nonqualified nonrecourse financing, there is no nonqualified nonrecourse financing with respect
to the Solar Lenses. Therelore, the Solar Lenses satisfy this fourth fequnement for being
qualified energy property. Accordingly, Code Section 49 does not require any reduction in the
basis of the Solar Lenscs as determined in-accordance with Code Section 1012 iirespective of
whether the Buyer is described in Code Section 465(a)(1)

D. Placed in Service

Property is placed in service when it is “placed in a condition or state of readiness and
availability for a specifically assigned function,” Treas. Reg. Section 1:46-3(d)( I)(u) However
the Tax Court has held that for property purchased for lease to others to be placed in service, “it
is not necessary that the proper ty actually be used during the taxable year in thc taxpayer’s
profit-motivated venture, It is sulficient that the property be available for ase” Waddel! v,
Commissioner, 86 T.C. 848 (1986), citing Sears Qil Co. v. Commissioner, 359 F.3d 191,198 (2d
Cir. 1966 h)-and Graw v, Commissioner, 80 T.C. 3 14, 326327 (1983). ‘An important factor i inthe
court's decision in Waddell was {he fact that the taxpayers executed distribution agreements
simultaneously with the purchase, theréby showing that the equipment was actually available for
fease at the iime of purchase even though it was not actually leased until more than a year later.

‘The Buyer will enter into the O&M Agreement, which effectively leases the Solar Lenses
to the Operator, simultancously with the execution of the Purchase Agréement. Thus, the Solar
Lenses will be available for use in the Buyer’sleasing operations as soon as they are
manafactured and Buyer acquires them. Therefore, given the holdings in Waddelf and the cases
cited therein, the Solar Lenses will be considered to have been placed in service as soon as they
are acquired by the Buyer even though they will niot be installed and actually used by the
Operator to generdte elecmuty or solar process heat until some later date.

Tax lssties Relating to Purchase of Solar Lenses
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L Deprecation
As In General

Code Section 167(a) permits taxpayers to claim a depreciation deduction with respect to
certain types of property used in a trade or business or held for the production ofincome. Code
Section 168(a) provides that the depreciation deduction autharized by Code Seetion 167(a) for
any tangible personal property is determined by using (i) the applicable déprecidtion methad, (ii)
the applicable recovery perind and (iii) the applicable convention.

Code Section 168(b)(1) provides that the applicable depreciation method for psopcu)
gcnually is the dotible dedlining balance method. There are exceptions to this general rule for
various types of properties listed in Code Section 168(b)(2) and (3), but the Solar Lenses would
rot fall into any of the listed property types. Therefore, unless the Buyer elects otherwise, the
applicable depreciation method for the Solar Lenses will be the double deelining balance
method,

Code Section 168(c) provides that the applicable recovery period for a property is
determined by the recovery class of the property. Code Section 168(e)(B)(vi) provides that the
S-yeat recovery class includes property that is deseribed in Code Section 48(a)(3)(A). Code
Section 168(c) provides that the @pplicable recovery pertad for Ssyear propérty is five (5) vears,
Therefore, the applicable fecovery pertod for the Solar Lenses will be five (8

Code Seetion 168(d). provides that the applicable convention for tangible  personal
property sucli as the Solar Lenses is generally the half-year convention. However, the applicable
convention becomes the mid-quarler convention if the aggregate bases of (cpzcudble property
placed in service during the final three (3) months of the taxable year exceed forty percent (40%)
of the agpregate bases of all depreciable property placed i service during such taxable year,
Therefore, thie applicable convention for the Solar Lenses will be either the half-year or the mid-
quarter convention, ‘

‘Code Section 167(c) provides that the basis for depreciation purposes is the property’s
adjusted basis determined in accordance with Code Section 1011 for purposes of determining the
gain on the sale or other disposition of the property. Code Section 10411 provides that such basis.
is the basis as determined tnder Code Section 1012 and adjusted as provided in Section 1016
(and certain other provisions not applicable to the Solar Lenses). As hoted above, Code Section
1012 provides that the basis of property is the cost-of such property. Code Section 1016 pravides
that the cost basis must be adjusted by certain amounts. ineluding the adjustiment required by
Code Section-50{c) for investmeént credit propetty. Code Section 50(c). provides that if an
investment eredit (mc uding the energy credit) is claimed with tespect to a property, that the
basis of such property shall be reduced by an amount equal 1o fifty percent (50%) of the credit.

As nioted above, the Buyer's cost basis in each Solar Lens will be the Purchase Price of
Three Thousand Five Hundmd Dollars ($3,500), Assuming the Buyer claims the energy tax
credit prior to January 1, 2017, such that the energy credit would be equal to. thirly (‘KO%) of such
‘basis amount, the reduction to basis tequired by Code Section 50(¢) would be'an amount equal to
fifteen parcent (15%). Therefore, the basis of each Solar Lens would be reduced Two Thousaind
Nine Hundred Seventy-Five Dollars ($2,975) for purposes of caleulating its depreciation
deductions under Code Section 168(a).

Tux Issues Reldting to Purchase of Solar Lenses ;
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B. Additional First-Year Depreciation

Code Section 168(k) permits taxpayers to deduct, rather than capitalize and recover
through depreciation deductions, fifty percent (50%) of the adjusr{:d basis of “qualified property”
during the first year in which the property is placed in service. In order to constitute qualified
property for this purpose, the property must satisfy c:uh of the four (4) conditions summarized
below.

First, the property must have an applicable recovery period of twenty (20) vears or less or
cerlain other types of property: Code Section 168(K)(2W A1)}, Because the Solar Lenses will
have an applicable recovery period of five (5) years, they will satisfy this first requivement for
being qualified property.

Second, the property’s origitial “use miast begin with the taxpayer dfter December 31,
2007, Code Seetion T68(K2)ANL - Because the Buyer willacquire all of the Solar Lenses
after December 31, 2007, they will satisfy this second requitement for being qualified property.

Third; the property must be acquired by the taxpayer either (1) after December 31, 2007
and before January 1, 2013 or (i) pwrsuant to & binding written contract entered into after
December 31, 2007 and before January 1, 2013, “Code Section. 168(k)} 2} A)(iii). A contract is
binding only if it is enforceable under state law against the taxpayer and does not limit damages
to a specified amount, - Treas. Reg. 1.168(k)-1(b)(4)(ii)(A). The Purchase Agreement wzlt be
eniforceable against the Buyer under state law and does not Timit damagcs to a specified amount,
Therefore, any Purchase Agreement that is entered into before January 1, 2013, will satisfy- this
third requirement for being qualified property.

Fourth, the property must be placed in scrvice by the taxpayer before January.1, 2013,
Code Section T68(K)N2)(A)iv). As sumnmarized in Section 1D, above, Solar Lenses that have
been-acquired by a:Buyer will ‘be considered placed ingervice upon the siimilfangous execution
of the Purchase Agreement and O&M- Agreement.  Therefore, Solar Lenses will satisty this
fourth requirement for being qualified property if they are acquired by a Buyer piior to January
1, 2013

IV, - Limitations upon Use of Credits and Depreciation Deduoctions —
A, At-Risk Limitations

Code Seetion 465(a) provides that the losses (in this case, depreciation deductions-in

excess of the Rental Payments) of certain laxpayers from certain activities ave only allowed to

the extent of the aggregate amount with respect to which the taxpayer is at risk with respect to

stich activity. The taxpayers subject to Code Section 465(a) include a subchapter C corporation
that meets the ownership requirements of Code Section 542(a)(2), which are summarized above,

For purposes of Section 465(a), a taxpayer is consi"dered to-be atrisk for-an activity in
amoiint equal to the sunm of the: amount-of-money or property contributed to the activity and
‘certain amounts bortowed with respect to the activity. Code Section 465(b)(1). Taxpayers are
considered to be at risk for borrowed amounts only if the taxpayer is persanaﬂy tiable for the
repayment of sueh amounts or has pledged pmperiy (other than property used in such activity) as
security for such borrowed amounts; provided that'a taxpayer will not be considered to be at risk

Tax Tsénes Relating to Purchase of Solar Lenses
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with respect {6 borrowed amounts to the extent such amounts are borrowed from . peison who
has an interest in.the activity (other thin gs a creditor) or:from a person whe is related to suclia
person, Code Section 465(b)(2) and (b):

Whether an obligation constitutes debt for tax purposes ultimately. depends upon whether
there was “a genuine intention to create a debt; with a reasonable expectation of repayinent, and
did that intention comport with the economic reality of creating a deblor-creditor relationship.”
Jensen v. Conunissioner, 208 F.2d 226 (10th Cir. 2000) {citing Dixie Dairies Corp. v
(fm:’zmisxioz/zef; 74 T.C. 476, 494 (1980)). Cowrts consider a variely of factors in miking this
deteemination, including (i) whether the promise to repay was evidenced by a writien agreenient,
(ii) interest was charged, (ili) a fixed maturity date and/or a lixed schedule for répayments was
set forth 1n the insiroment or by agreement, (iv) sectrity or other collateral was given to ensuee
repayment, (v) repayments were made, (vi) the boz‘mwér was not iisolvént at the time of the
advance and (vil) the partigs otherwise acted consistently with such transfer being a loan. See
e.g., [isher v. United Stafes, 34 T.C. 905 (1970) and Miller v. Commissioner, T.C. Memo 1982-
629. Of course, not every factor is relevant in every situation, and the weight assigned to each
factor varies from situation to situation, As noted by the Supreme Court, “[t]here is no one
characteristic . .. which can be said to be decisive in the determination of whether the obligations
are .. . débts™ for tax purposes.” Jokin Kellev Co. v. Comnilssioner, 326 U.S. 521, 530 (1946).

It is our understanding that the parties génuinely ntend to treaté a debt in the form of the
Promissory Note and Buyer's obligation (o make the Installment Payments and that the parties
intend for the Installment Payments lo be made. Similarly, the economic telationship between
the Buyer and Seller appears to comport with the econamic reality of creating a debtor-creditor
relationship. . For example, the Buyer und Seller have evidenced their intent for tlie Buyer to
make the Installment Payments in boih the Purchase Agreenient and the Promissary Note; they
have agreed that the Instaliment Payments will bear inferest at the long=terin applicable federal
rate; they have agreed upon a fixed schedule for repayments; the Buyer's obligation to make the
Installment Payments is secured by the Solar Lenses, which the Seller miay fepossess in the event
the Buyer fails to make the Instalbhent Payments when due; the Buyer will not be insolvent
when it enters into the Purchase Agreement and is expected to have sufficient cash flow o make
the Installment Payments; and the parties have acted consistently with treating the Installment
Paymeiits: &8 a-loan.  Therefore, the [nstallment Payments appear 1o bea bona fide debt for tax
purposes. -

As discussed in Section 11.C.2.c above, the Buyer is personally liable for the Installment
Paymients dnd such amounts are riot borrowed from a persoti Who has an inferest in the activity
{other than as a ¢creditor) n which the Solar Lenses will be used or from a person who is related
ta such a person. Therefore, the Buyer's amount at risk with respect to the Solar Lenses for
purposes of Code Section 463 shall be an amount equal to the aggregate Purchase Price for the
Solar Lenses;

B.  Passive Activity Limitations

Code Section 469(a) provides that certain losses (in this case, depreciation deductions in
excess of the Rental Payments) and credits associated with passive activities of certain taxpayers
are only allowed to the extent of the taxpayer’s income from passive activities, The taxpayers
subject to Code Section 469 include closely-held subchapter C cofporations. Code Section
469(a)(2).  However, Code Section 469(e)(2) provides that a closely held subchapter C

Tax Issues Relating to Purchase of Solar Letises ,
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gorporation. that iy net a personal service corporation can offset active income with passive.
activity losses and credits, Code Section 269A(b)(1) defines a personal service corporation as a
carporation the principal activity of which is the performance of personal services and such
services are substantially perforined by employec-owners, Code Section 269A(BY3) provides
that all related persons, within the medning of Code Section 144(a)(3), are tréated as a single
entity, Code Section 144(a)(3) defines a related person as anyone deseribed in Code Sections
267, 707(b) or 1563(a) (excopt that 80% is substituted for 50% everywhere is appears in Code
Section 1363(a)) '

So long as a Buyer’s principal dctivity is Something othel than the performdnce. of
personal services, the Buyér will be able to use the credits nnd losses attributable to the Solar
Lenses (o oftset-active income Trom other sources,

CIRCULAR 230 DISCULOSURE

The analysis set forth in this memorandum was 1ot intended or written to be used, and it
cannot be used, by any taxpayer for the purpose of avoiding United States federal tax penalties
that may be imiposed on he taxpayer, The analysts was wiiften to support’ the promoation or
marketing of the ransactions or matters addressed in this memoranduin, “Each taxpayer should:
seek advice based upon the taxpayer's particular circumstances fromn an independent tax advisor,
The foregoing language is intended to satisfy the requirements under the regulations in Section
10.35 of Cireular 230
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